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MR MOUNT OPENS
THE COMMISSION: 
Thank you Mr Mount.  That means me are in a position to proceed with the evidence of Mr Michael Firmin, and I take it Ms MacDonald that you’re in charge of that?

THE COMMISSION:

Can you just indicate, how is it proposed to deal with his evidence from your perspective?

MS MACDONALD:

Sir, very briefly I’m simply proposing if it suits the Commission, to introduce Mr Firmin, refer to his written material, his written statement.  He doesn’t propose to read that unless the Commission wants him to.  I have discussed those matters with Mr Wilding and then as I understand it, Mr Wilding will ask his questions and the matter will flow from there.  I won’t be very long myself with Mr Firmin.  He’s – I’m certainly happy for him to read his brief if that would assist the Commission, but I had understood that wasn’t necessary.

THE COMMISSION:

Well, the Commission does not require that it be read certainly.  There are a number of applications already been filed in relation to cross-examination and there may be additional oral ones, I do not know, but I’m just wondering whether the appropriate course – Mr Wilding, you’re to cross-examine Mr Firmin from the Commission’s perspective, aren’t you?

MR WILDING:

Yes, I am sir.

THE COMMISSION:

I think we may adopt the course of calling for any additional oral applications after Mr Wilding has cross-examined, unless any counsel have any difficulty with that, and there also, I have a note of four counsel who filed a written application already but would likewise come to those after cross-examination by counsel assisting?  
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MS MACDONALD CALLS:

MICHAEL KERRY FIRMIN (SWORN)
Q. Mr Firmin, can you confirm that your full name is Michael Kerry Firmin?

A. Yes.

Q. And you are currently employed I think as a health and safety inspector with the southern region of the Labour Group, the Department of Labour?

A. Yes.

Q. And you're from Dunedin, aren't you?

A. Yes.

Q. You've previously provided, I think four statements of evidence to the Commission and those previous or prior statements fully set out your experience, your qualifications, don’t they?

A. Yes.

Q. The statement that you've filed for this phase, we’ll just get you to confirm.  Have you got a copy of that in front of you?

A. Yes I have.

Q. And that’s your statement dated the 19th of the 10th 2011?

A. Yes.

Q. Now, I don’t propose to ask you any further questions.  Can I just get you to confirm what material you are – you have there with you?  You've got a copy of your statement?

A. Just a copy of the statement.

Q. Yes, anything else?

A. And I put all my inspector’s notes, the contemporaneous notes together in one file all together chronologically, so if someone asks me a question, I can go through by date and pick out and answer them, it might help me.

Q. And I don’t anticipate there’s any difficulty with referring to those if you need to and as with your previous evidence Mr Firmin, if you need a document in the course of any of the questioning, can you just indicate that and we’ll endeavour to find it and have it displayed for you?

A. Yes.

cross-examination:  mr wilding
Q. Mr Firmin, thank you for returning.  If I could just turn first to the restructuring that’s occurred within the department since the Pike River tragedy, am I right in understanding that a new senior inspector, high hazards was appointed this year, Mr Kay?

A. He has a temporary role as a senior advisor rather than an inspector.  I think it was to facilitate part of that changeover between the time that the high hazard unit would be put in place.  They’ve advertised and they’re hoping to get the people that will be part of the high hazard unit.  

Q. And are you able to confirm that his appointment was on the 23rd of May this year?

A. I’m not really, no.

Q. Does he have experience in underground coalmining?

A. He was the health and safety manager with Solid Energy for quite a few years.  I'm not really familiar with his CV, but he would've spent some time underground as a health and safety manager with Solid Energy.

Q. What’s the relationship between the underground coalmine inspectors and him?

A. He has been sort of the facilitator in the sense that setting up this high hazard unit, he was the person that advertised, well put the job description together for the advertisement for the health and safety inspector that we’ve just managed to employ and then since then, he’s been doing work with audits that the Australian auditors did that came over and I think he’s had some advisory roles and official information requests, that sort of work, mainly between head office and some work with the inspectors.

Q. He’s based in Wellington?

A. He lives in Christchurch and he bases himself probably equally between Christchurch and Wellington.

Q. To whom do you report?

A. Since the high hazard unit has been set up, I now report to Brett Murray.

Q. Does Mr Murray have any expertise in underground coalmining?

A. No.
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Q. Is he an inspector?

A. No, he’s not, no he’s not an inspector.

Q. Do you have contact with Mr Kay?

A. Yes.  John Kay, and I have been, especially with the audits, we have been, I spent about a week in the West Coast, and John would phone me quite regularly.  Different issues come up, I look to him for advice.  He’s been the hands-on if you like, senior advisor, as Brett is a manager of quite a few different units.

Q. And is there now an additional underground coalmine inspector?

A. Yes.  We have somebody who is going to go through his warrant.  He hasn’t got a letter of appointment yet, but we do have, yes, an additional coalmines person employed, good experience, background, that’s going to come and inspect us soon.

Q. Who’s that?

A. Brian Harrington. 

Q. And has he started?

A. Yes, he must’ve started about two months ago, something like that.

Q. And am I right that the training to be an inspector takes about a year?

A. Yes, it can take a year.

Q. So he won’t receive a certificate of appointment probably until sometime next year?

A. Probably, yeah, they were talking about making it a little bit, speeding up the process.  He has been doing some work associated with the mines on the West Coast, yeah, in the meantime.

Q. It’s only once he’s got that certificate of appointment that he can use the powers available to inspectors under the Health and Safety in Employment Act?

A. That's correct, yes.

Q. And he’s inspecting mines at the moment?

A. No, he wouldn't be inspecting mines, but he has been doing some work in relation to advice – well, he’s been to a couple of places where, I think risk assessments were conducted and he’s had some input into that.  We went together one time, for a week’s inspections together and he helped me and I helped - we worked together to do those inspections.

Q. Are there any regions for which he’s responsible?

A. No.

Q. You’ll recall that we talked about your workload in the Phase One hearings?

A. Yes.

Q. Has that changed since then?

A. It’s made a little bit easier with Brian, but no, the workload has, well, has lightened in the sense that I’m not doing any quarries, I’m to concentrate on mines and then with the Phase Three, well, the Royal Commission work that’s taking quite a bit of time, but no, my focus now is purely on mines and tunnels.

Q. Does that mean you’re still the sole inspector inspecting underground coalmines in New Zealand?

A. Yes.

Q. Are you able to tell us the timeframes when you’ve been the sole inspector inspecting underground coalmines?

A. We did prepare something but I wasn’t – I can give you that information.  When we talk about sole inspector, sometimes there was a mines inspector, metalliferous mines inspector, so sometimes there was two inspectors, but there is a difference between coalmines and metalliferous.

Q. Mr Firmin, we also talked about the frequency of visits to underground coalmines during the Phase One hearing and at that stage, the plan was for you to be able to visit underground coalmines once every three months.  Is that still the case?

A. Tell you the truth, I haven’t been monitoring it.  I’ve been doing it as often as I can.  It would be something like three months.

Q. I take it you’ll have records from which you’ll be able to identify that –

A. Yes, yes, I could supply that, yeah.

Q. Since the Phase One hearing, has any document been developed to help you as an inspector identify the particular sites, so the particular underground coalmines that have the greatest number of risk assessment and hazards?

A. No, I haven’t done that.
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Q. I take it then that no documents been developed to help you prioritise which underground coal mines are most deserving of frequent inspection?

A. No, I think we did have that you know, the original document, you might have seen in Phase One about risk, the high hazard sites but generally all coal mines fitted into one of those high hazard sites, so they’re all given equal rating.

Q. That's right, this is the one page document.

A. The one page document, yes.

Q. Am I right in understanding that since Pike River an electrical inspector was appointed?

A. That’s true, yes.

Q. Does that person have expertise in underground coal mines?

A. No.

Q. Has that person visited any underground coal mines?

A. Yes, he came with us on a visit to Huntly East Mine.

Q. What did that visit involve?

A. John Kay and I were going to do the follow up on the audit that the Australian auditors that came over after Pike River and so we, I mentioned to Jerry Ryan that if he wanted to accompany us he could go with an electrical person.  I think I gave him the supervisor and he spent three or four or five hours underground with a supervisor, but he came on site with us and left with us.

Q. Jerry Ryan being the new electrical inspector?

A. Yes.

Q. Has he attended inspections at any other coal mine that you know of?

A. No, he hasn’t attended any other inspections.

Q. Do you know whether there’s any training plan within the Department to train him in the hazards and risks associated with electrical systems in underground coal mines?

A. No.

Q. Is there a mechanical inspector in respect of underground coal mines?

A. No.  I believe Brian Harrington, one of the jobs, it was to try and look for some people that we might be able to use as contacts.  That was one of the jobs he’s been doing electrically and mechanical people that might be able to get contracted in for advice, but he was just looking for people.

Q. But you're not aware of that having been successful yet?

A. No.

Q. During Phase One we heard evidence about potential development of guidance or codes for the underground coal mine industry.  Do you know whether the Department has progressed the development of any guidance or codes for the underground coal mine industry since Phase One?

A. The small mines, I think it was a health and safety management plan that people could take and use as a guide for their own health and safety management.  That final draft was sent out maybe two weeks ago.  I think it was at the stage where they were looking to release it.

Q. Did you have involvement in that?

A. Limited involvement, I think they obtained permission from the New South Wales Government to use the document that they’d produced, they changed it slightly.  I was given a chance to comment on that maybe three or four months ago and then this final draft.

Q. You may remember that we talked in Phase One about the input that the coal mines’ inspectors had in relation to policy development and is my recollection right that the input that you had had was quite limited?

A. Policy in terms of?

Q. Developing the policy for example in relation to the small mine review.

A. Yes, it was quite limited, yes.

Q. Since Phase One, has there been any discussion with you about the coal mines’ inspectors having a greater role in policy development?
A. No, no discussion.
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Q. Are there any other changes of significance since Phase One that we haven't covered?

A. This high hazard unit that, that’s been formed, do you want me to speak a wee bit about that?

Q. If you could describe that?

A. Okay.  That started I think on the 1st of September so now I report to Brett Murray and we’ve advertised for a new inspector, who we’ve got and we’ve just advertised again for a chief inspector and I believe another inspector.  So those interviews I think for the chief inspector are going to start fairly soon.  The high hazard unit has got funding.  It includes the patrolling of geothermal inspectors, I'm not sure they’ve advertised for them yet.  John Kay has been a wee bit involved in that as well.  So the set up, I'm getting funding in the sense that I now have to, although I can work out of Dunedin, I have to, my salary et cetera has been transferred and all the expenses with the administration and the office, that’s been transferred to this high hazard unit.  It, it, we’re going to have our first meeting next week.

Q. So ultimately there will be three inspectors at a grass roots level, in respect of underground coalmines?

A. I believe so, the three inspectors and a chief inspector reporting to the general manager and I think a policy analyst and admin person, maybe one other person.

Q. During Phase One we talked about difficulties that unit had accessing training.  Has the department talked with you about any changes in relation to your ability to receive training since Phase One?

A. When the Australian auditors came over they suggested a couple of courses and John Kay was looking into those courses and when we could do them, but of course at the moment there’s was just not enough of us to go and do some training.

Q. Can I just turn to a different topic please being the review of the Department of Labour’s interactions with Pike River Coal Limited by Professor Gunningham and Dr Neal dated 4 July.  Ms Basher, if we could please have DOL0100010001/89.  Perhaps if we could have paragraph 306 increased in size.  You were interviewed for the purposes of this report?

A. Yes.

Q. How many times were you interviewed?

A. Just the once.

Q. How long was that interview?

A. Between two and three hours, two and a half hours, something like that I think.

Q. Did you see a draft copy of this document at any stage?

A. Yes, I was shown it at least once, a couple of drafts perhaps.

Q. And did you make any comment or submissions in relation to that draft?

A. Yeah, there was a few comments that I made.
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Q. I just want to read you part of paragraph 306, the fourth line down and it says of the approach taken by inspectors, “Their starting point was certainly not an audit or other assessment of the company’s health and safety management systems.  They did not for example, concern themselves specifically with whether the mine’s occupational health and safety management system meant legal requirements complied with recognised practices or were subject to periodic review.”  Do you agree with that comment?
A. We didn't conduct formal audits which would pick up those sorts of issues, however, well, speaking for myself I did inspections underground and at times you may identify a problem with the health and safety management system but no, I certainly didn’t do any formal auditing.  

Q. Am I right in inferring from your Phase One evidence and also this review to an extent that for you to be assured that an underground coalmine and its systems, for example, ventilation, methane drainage, strata management, complied with the requirements of the health and safety legislation would've involved far more inspection time than you had available to you?

A. Yes, I would agree with that.  Because of the limited amount of time we had on site, I felt that there was a need to go underground, that is in some ways the best check to see whether the systems are working properly, rather than perhaps do the audit outside, only to miss the fact that there could be some real problems underground, so I have concentrated on the inspection.

Q. And to ensure that those systems complied with the health and safety legislation would also have involved a broader range of expertise than that which you had available to you, for example, ventilation engineers, methane drainage engineers, geotechnical experts?

A. Yes, it would’ve been great to have some people like that or access to them.

Q. Have you had any personal experience in hydromining?

A. No, just the, just the experience I get when I do an inspection and have a look at the lines.

Q. Have you been responsible for inspecting Spring Creek?

A. Yes, at various times.

Q. And that’s a hydromining operation?

A. Yes.

Q. Would it be correct to infer then that the Department doesn’t require that an underground coalmine inspector has specialist expertise of the type of mining that’s going on in a mine that he’s inspecting?  For example, didn’t require you to have hydromining expertise, even though you were inspecting Spring Creek?

A. That’s true, yes.

Q. Just turning to audit training, Dr Neal and Professor Gunningham also say at paragraphs 411 and 412, comments to the effect that the underground coalmine inspectors did not feel confident about systems analysis and that for them to take audit training, an audit tool would be required.  I take it the Department hasn’t provided you with training in auditing a mine system?

A. No, that was one of the things that the – Brett Garland had suggested, that an auditing course and John Kay was looking at that and I guess it would depend when we can be available to do that course.

Q. That hasn’t been finalised yet?

A. No, I haven't had anything.
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Q. Prior to Pike River had there been any discussion within the Department of the coalmine inspectors learning auditing?

A. No, generally not something that anybody in the department, to my knowledge, does.

Q. No.  And is it also correct from Professor Gunningham and Dr Neal’s comments that you didn’t have an audit tool.

A. Yes.

Q. Was there ever any discussion prior to Pike River about the department getting an audit tool, or audit system for the inspectors to use?

A. No, I think we had brought that up at a mining steering group meeting that we would like to do some audits, but nothing ever came of it.

Q. Can you recall roughly what year that would’ve been?

A. I remember Johan and Kevin and I talking about it, so it would’ve been in the last two years.  Johan was employed the last two years.

Q. Did that conversation go as far as a request for some sort of an audit tool?

A. I’m not sure.  I think it was just at a mining steering group meeting and we talked about it amongst ourselves, how we’d like to do these, but we always sort of got waylaid by having to do inspections.  That was the, you know, part of the action plan.  It was never written into the – I guess if Johan had been our manager, then it could get written into the action plan.  We did have some input into the action plan, but it was never something that seemed to get put in there.

Q. Ms Basher, I wonder if we could just have that same summation reference, but this time summation page 137?  This is part of the Professor Gunningham and Dr Neal document which sets out the people who were interviewed, if you could just look at those names in those three columns, at the top.  Could you please confirm that of those 20 people only three of them, Mr Louw, Mr Rockhouse and Mr Slonker were from Pike River Coal Limited?

A. Yes, I think Nigel Slonker would, at that stage, probably didn’t work for – I’m not sure if he was still, he worked there for a year or so, yeah.

Q. And all of the rest of the people there are from the Department of Labour?

A. Yes.

Q. The only two underground coal mine inspectors there are you and Mr Poynter?

A. Yes.

Q. During the time you inspected Pike River, is it right that contractors were undertaking a significant amount of the work?

A. Yes.  I think what you say, contractors, there was basically just the one contractor when I was there.

Q. There was McConnell Dowell?

A. McConnell Dowell, yeah.

Q. Was Valley Longwall there at that stage?

A. No.

Q. Ferguson Brothers?

A. I don’t think so.  They could’ve been outside doing some work, I’m not too familiar with the contractors, but the only ones underground I think were McConnell Dowell.

Q. It’s implicit in what you’ve identified there that it doesn’t appear that Professor Gunningham and Professor Neal spoke to representatives of any of the contract companies?

A. Certainly not McConnell Dowell, who were the major contractor there.
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Q. I just want to turn to a different topic which is lead and lag indicators.  Do you know what I mean by lead and lag indicators?

A. Yes.

Q. Are you able just to describe for us what a lag indicator is?

A. That would be something like an accident rate, the various types, fatality rate, medical treatment, things that have already occurred.

Q. And what would be some examples of some lead indicators?

A. They would be the number of times that, well the number of, if you have a system, the number of times that system has been used within the last week to identify issues, hazards.

Q. Has the department given you training in relation to lead and lag indicators and their use?

A. Not specifically.  I think they were mentioned in that G3 course that I did.

Q. Could you just remind us of the G3 course?

A. Yeah.  I did the G3 course probably a year or 18 months ago.

Q. If we could have please Ms Basher, CAC0118/71.  Now this is a page from the Queensland Mines and Quarry Safety Performance and Health Report 2009 to 2010 and I just want to read out a paragraph to see whether you agree with it.  It’s the first paragraph, “Lead indicators or positive performance indicators (PPI) are measures of pre-emptive actions or initiatives that a system preventing workplace injury and disease from occurring.  This is considered a more proactive approach than the use of lag indicators such as lost time injuries which by their nature measure the event or its impact after it has already occurred.”  Do you agree with that comment?

A. Yes.

Q. Do you agree that the serious harm notifications which are required to be given by the department pursuant to section 25 of the Health and Safety in Employment Act are essentially a lag indicator 'cos something’s already gone wrong?

A. Yes.

Q. To your knowledge has there been discussion within the department about the underground coalmine inspectors focusing on lead rather than lag indicators?

A. No, I guess you'd really need to do some sort of an audit to do that, would part of an audit process which we won't do.

Q. The focus at Pike River therefore for the purpose of inspection wouldn’t have been on lead indicators?

A. Sorry, what was that question?

Q. When inspecting Pike River, the focus wouldn’t have been on lead indicators?

A. No, that's right.

Q. I think in your witness statement of 25 July at paragraph 25 you refer to having attended in past a Queensland University Risk Management course.  Is that correct?

A. That’s that G3 course, yes.

Q. I don't think you say when that was.  When was that?

A. I could get back to you but I think it was 2009, 2010 so it would’ve been June/July 2010.

Q. Are you able to summarise just in a paragraph what the focus of that course was?

A. The course was primarily about management, risk management so the process in terms of how you’re going to lessen the risk to people underground, well lessen the risk to people in a mine environment through good safety practices.  The focus was on the different ways you could do that, whether you know, right from the design all the way down through to the lag indicators and the different types of hazards et cetera that you could identify and from ergonomics to chemical, physical hazards.  It was a general approach to what sort of hazards and risks are associated with the mining industry.
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Q. I'd like just to take us through some of the lead indicators referred to in this Queensland Mine and Quarries document just to see whether or not they were matters that were looked at.  If we can have that same summation page ending 71.  See figure 7.1, “Sites in each sector with a register of key hazards on site.”  When you were inspecting Pike River did you check whether it had a register of key hazards?

A. No I don’t think I did.  I saw plenty of – if you asked for the control in a particular hazard there would be some very good information on those hazards and controls, although I guess the risk assessments that we asked for, they all stem from hazards, but I guess the key register, no, I don’t think I looked at that.

Q. So right, you looked at discreet topics?

A. Yes.

Q. Rather than the overall register and range of hazards?

A. Yes that would be right.

Q. Did you ascertain whether any of the contractors working on site had registers of key hazards?

A. No, I think the – I remember when I first went there were for Pike River, I asked for their hazard management plan.  I’m not sure there was a key register in there and I'd never asked for it from McConnell Dowell.

Q. Figure 7.2, “Sites in each sector where key hazards on site are identified using a formal system.”  Did you enquire of whether Pike River had a formal system for identifying hazards?

A. No I didn't, didn't look for evidence of that.

Q. Sorry?

A. You mean in terms of an audit to go through the process of how they identified the hazards?

Q. Well whether they had a system for systematically working through and identifying hazards?

A. Their systems weren't audited but it was obvious that when you did the, when you asked for a specific risk assessment, there was obviously a process going on there.

Q. You didn't delve deeper into that process though?

A. No, no.

Q. Did you check whether the contract is an accepting, that you’ve given evidence that there was really only one main contractor McConnell Dowell at your stage had a formal system for identifying hazards on site?

A. No I didn't check their systems.
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Q. If you can just turn the page to 72 please.  See 7.3.1, “Coal sector sites that have undertaken formal risk assessments within the last 12 months and the number of risk assessments performed.”  Now am I right in understanding from the material that was filed with the Commission that you did see some formal risk assessments from Pike River Coal Limited?

A. Yes. Got to be a wee bit careful here because our Act doesn’t actually ask for risk assessments.  It looks for hazard management, which is slightly different.  Yeah, that, in mining we, we tend to go with the Australians and talk about risk assessment.  

Q. Did you ever check the number of risk assessments that had been performed for either Pike River or its contractors?

A. No, that wasn’t one of the things I did.

Q. I've got a few more questions from here but just at this point, do I take it that these weren't things that the Department required you to ask for or check?

A. Yeah, that, that would be true.  These are kind of like auditing tools I would imagine.  That’s where you'd pick up that sort of thing.   There’d be nothing to stop you asking for that if you decided to do a theme inspection to say, “Well look, how many risk assessments have you done?”  But I hadn't thought of doing those.  

Q. We’ll go to the same document ending 75 please.  Figure 7.4.1, “Coal sector workers and contractors routinely involved in conducting formal risk assessments,” did you ever make any enquiries about the number of workers at the Pike River site who were involved in conducting formal risk assessments?

A. No.  Again, we’ve got to be a wee bit careful in terms of hazard management, rather than risk assessment.  I guess if you'd said were we involved in conducting formal hazard management assessments, I'd still say no.

Q. There’s just a few more.   If we could have the same document ending 80 please?  Figure 7.7.1, “Coal sector workers involved in internal audits as auditors in the last 12 months,” did you ever check the extent to which the workers were involved in internal audits of the systems prior to Pike River Coal Limited or its contractors?

A. No.

Q. The same document ending 83 please?  Figure 7.8, “Sites in each sector with a formal reporting system for capturing and reporting high potential incidents,” did you check whether Pike River or its contractors had such a system?

A. Generally, the system you know, would rely on a hazard management tool.  Sometimes you use a sheet or just reporting to your supervisor verbally.  I wouldn't say I formally, formally checked this.  I, you could sort of see that it’s working when you talk to people and ask them questions about, “Have you identified these hazards?  What have you done?” and they tell you about their systems but actually sitting down with somebody and saying, “Well, let's see how many formal systems you've got,” no, I wouldn't have done that.

Q. Well, did you check whether there was a register of high potential incidents for either Pike River Coal Limited or its contractors?

A. That there is a potential?

Q. No, whether there was a schedule or register of high potential incidents for either Pike River Coal Limited or its contractors?

A. I'm not sure if I understand that question.

Q. I'll repeat it.

A. Okay.
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Q. Did you check whether either Pike River Coal Limited or its contractors had a schedule or register of high potential incidents?

A. The, this is the requirement to identify high risk hazards?

Q. Yes, did you check whether there was a schedule or register of?

A. I guess not, I, we were generally though, when you’re going round you’d ask the questions and I said, “We’ve got this system in place” but I never quite saw the register.

Q. The last two, figure 7.9 “Improvement actions resulting from investigation into high potential incidents,” would it be fair to infer that you never checked whether there were improvement actions that did result from any high potential incidents?

A. If they had a, an accident or an incident then they would be required to notify us at Department of Labour and then we would check that they had been investigated properly.

Q. When you were an inspector was there anything that you would have regarded as a high potential incident at Pike River?

A. In the, no, in that time I don't think we had one reportable incident under section 10 or a serious harm.

Q. So figure 7.1.0, number of high potential incidents from your perspective there were no high potential incidents while you’re inspecting Pike River?

A. Actual incident, no, potential incidents, we looked at, as they were heading towards the fault in terms of methane but actual incidents, that caused serious harm or were reportable, no.

Q. We might turn to the methane matter later.  When you say actual incidents that cause serious harm or were reportable, is it correct to infer from that then that your focus isn't on incidents that are high potential but rather matters that are reportable under the Health and Safety Act and its regulations?

A. Under the regulations there are incidents, reportable incidents which are no one’s been hurt but they’re high potential for people to be hurt.  But, yeah, I wouldn’t specifically go and look.  Although, you know, the, some of the incidents, some of the issues that I was involved in and Kevin with, like heading towards the fault et cetera, there was potential incidences there, is that what you mean as well, when we did our walk through inspection?

Q. Well I think it’s sufficient for current purposes.  Is the approach that you took to Pike River, in terms of what you looked at and didn’t as we’ve just discussed the same approach that you take to inspecting other coalmines?

A. Yes.

Q. Since you have been an inspector has the department ever revised with you whether that approach that you take is appropriate?

A. No we were given quite a lot of flexibility in a sense of the approach that we would take.  We initially, when we had a senior advisor were encouraged to do some audits of the health and safety system, that’s to see whether they had a hazardous indication system or emergency procedures, whether they were complying with the Act.  But that finished quite early.  An actual audit of the health and safety practices within a company specific to particular hazards, we didn’t do those.

Q. When you say that finished quite early, are you able to give us a rough idea of when?

A. George had a plan, this is going back a wee bit.

Q. This is going back over 10 years.

A. Probably, yeah, it would’ve been about 10 years ago that plan would’ve finished, sorry, six years ago it would’ve finished.  It would’ve been about 10 years after we come over.
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Q. In the time that you’ve been an inspector, has the department ever reviewed the approach that you take to enforcement of the Health and Safety Act and its regulations?

A. That’s our performance assessment every year, they have the, what they’re looking for in terms of our assessment and our approach, which is a generalised approach.

Q. How would you describe your approach?

A. Well in terms of how we deal with people, that’s the, there’s a Braithwaite triangle in terms of if we find some hazards, what we do, keeping work safe policy, that document.

Q. Well, how would you describe the approach you took to enforcement of the legislation at Pike River?

A. In terms of the policy that “Keeping Work Safe,” within the department, you could use your various enforcement tools related to the attitude of the company that you were dealing with.  If you had someone that was wanting to perform best practise, then you wouldn't use so much of the improvement and prohibition notices, but if you had a company that were not wanting to comply, then you would be using more of the infringement and prohibition and prosecution tools.

Q. Right, so your approach depended on whether or not the company at the particular site was using best practise or not?

A. The approach to how you –

Q. The approach to enforcement?

A. Yeah, to enforcement, yes.

Q. So in the case of Pike River, what was the approach you used there?

A. I found in dealing with Pike River, they were at the top end of the triangle.  They were willing to comply, wanting to perform, wanting to be involved with best practise.

Q. And was your approach to Pike River ever the subject of any review within the department?

A. No.

Q. Did anyone within the department ever discuss with you whether you had sufficient information upon which to determine that that type of approach should be taken with Pike River?

A. No.  I suppose the fact that if you raised an issue and it was dealt with quickly, that focused my attention, but in terms of the department formally looking at whether they were a good performer, no there was no formal process.

Q. Perhaps getting back to my initial question, does the department ever review the approach which coal mine inspectors take to particular mines?

A. No.

Q. Were the notes, being your handwritten notes, and the Insite records and correspondence that you generated in relation to Pike River, ever subject to any review by anyone within the department?

A. The review, I guess you do your monthly report, so your service manager would then look at what you were doing, so there’d be some sort of control over that.  If he was in any way not satisfied that your approach that you were taking to the issues that had been raised and the issues that you’ve recorded from your inspections, and then I guess that would go into the final review, the end of the year review, so if he looked at that performance, in relation to the peer reviews that he would’ve done, then he would be controlling that to see whether you’d actually following up as the Department would require on any issues that you had notified, had – that seeing for yourself.
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Q. When you talk about your monthly reports, is it fair to say that they really only contain from time to time about a paragraph or so as entry in relation to Pike River?

A. Yes, yeah in Pike River.

Q. They don’t for example go into the detail of the approach that you took to Pike River?

A. There’s not a lot of detail there.  It would basically, if you had an incident and it was a major incident then the peer review would spend quite a bit of time looking at that report but no, not the monthly report.

Q. When you say, “Peer review,” did you ever have a peer review of any of your interactions with Pike River?

A. There was no incidences or serious notifications required, so I suppose no there wasn’t.  None of that would have been peer review.

Q. And so there wouldn't have been a peer review for example of decisions not to investigate something in relation to Pike River?

A. No, that's right yeah.

Q. When we say, “Peer review,” have you had peer reviews since say 2005?

A. I’m not sure.  Every accident has to be peer reviewed and every serious incident has to be.  Every notifiable incident, complaint, every investigation has to have a peer review process.

Q. Right so since 2005 you would've had peer reviews?

A. Yes, since I've been with the Department of Labour.

Q. And what would be the expertise of the person conducting those reviews?

A. In my case the person that did the peer review would either be your team leader who would be usually a past inspector or my service manager who was a past construction – who had previously worked as a construction inspector.

Q. So the peer reviews wouldn't be conducted by someone with expertise in underground coal mining?

A. No, but they’d have expertise in health and safety management.

cOMMISSION adjourns:
12.58 PM

COMMISSION resumes:
2.01 pm

cross-examination continues:  MR WILDING

Q. Mr Firmin, I’d just like to talk to you about the compliance and enforcement policies and procedures of the department, and as I understand it, the mechanisms that you have available to you as an inspector under the Act are, warnings?

A. Yes.

Q. Improvement notices?

A. Yes.

Q. Prohibition notices?

A. Yes.

Q. Infringement notices?

A. Yes.

Q. And then prosecutions?

A. Yes.  Then we have negotiated agreements.

Q. Beg your pardon?

A. Did you say negotiated agreements?

Q. Well, just turning to those, the negotiated agreements are a mechanism that you use?

A. Yes.

Q. But they’re not actually provided for under the legislation, is that right?

A. Yeah, that’s true.  Bit like written warnings.

Q. Although when you issue an infringement notice, there needs to have been prior notice, doesn’t there?

A. That's right, within two years under our policy.

Q. And a written warning constitutes a form of prior notice, or prior warning?

A. Yes.

Q. But a negotiated agreement doesn’t?

A. Yes, that’s true.

Q. So, if you use a negotiated agreement, and that’s breached, you couldn't then use that as a basis for issuing an infringement?

A. Yes.

Q. To assist you with these mechanisms, you have a Health and Safety Investigations Best Practice manual?

A. Yes.

Q. And that’s common to all inspectors?

A. Yes.

Q. Is any part of that manual specific to coal mine inspectors?

A. No.

Q. And as I understand it, the Department also publishes guidance notes for inspectors?

A. Yes.

Q. Are any of those guidance notes specific to underground coal mines?

A. No.

Q. And also, it publishes operational procedures?

A. Yes.

Q. And once again, are any of those designed to assist coal mine inspectors and underground coal mines?

A. No.

Q. Ms Basher, could we please have up DOL3000100039/1?

WITNESS REFERRED TO DOL3000100039/1
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Q. I just want to run briefly through some of these different types of enforcement mechanisms so we can get a feel for them and you'll see this one here is for written warnings and down the bottom it says, “Final 5 May 2003.”  Do you see that?

A. Yes.

Q. I take it, was this, the written warning procedure that was in force throughout the time from May 2003 to the Pike River tragedy?

A. I'd say so.

Q. Has that been updated at all since the tragedy?

A. I’m not sure.

Q. When you're saying, “You're not sure,” would you expect to be told if it was updated?

A. Yes, yeah.

Q. How would you be advised of that?

A. Usually in email, it would come through as a change in the procedures and policies.

Q. When there’s a change in procedures and policies, would it be usual to have training sessions in relation to those changes?

A. Usually, not always yeah.

Q. And we can just see from the centre block where it says, “Description of written warnings,” that a written warning is a letter that sets out amongst others that a breach has been identified?  Yes?

A. Yes.

Q. That the breach was remedied immediately?

A. Yes.

Q. That the breach is regarded as important?

A. Yes.

Q. And the significance of the letter is a prior warning?

A. Yes.

Q. I presume that last part, the significance of the letter as a prior warning would reference the ability to then issue an infringement notice if there was a recurrence?

A. Yes.

Q. Is it fair to describe written warnings as essentially the first rung on the ladder of compliance action?

A. If the breach can be, well it falls into this category, yeah you could say that in terms of levels.

Q. And when you say, “This category,” the circumstances in which it’s used are set out immediately below that section it just referred to in the section entitled, “When to issue written warnings.”

A. Yeah, although the first bit there where it’s been, the breach has been identified.  Sorry, the second bit and the breach was remedied immediately, yet there was a little bit perhaps of leeway there but I guess if the breach couldn't be remedied immediately then you couldn't use the written warning.
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Q. Right, well would it be fair to say that if there’s a breach which is remedied immediately, except where it’s minor or trivial, it would at least be met by a written warning?

A. Yeah.

Q. That’s the intention of the policy?

A. Yeah, that’s the intent, yeah.

Q. And I should just note at this stage, you didn't issue any written warnings to Pike River?

A. No.

Q. And I don’t think you used any of the enforcement mechanisms available under the Act in relation to Pike River.  Is that correct? 

A. That's correct.

Q. Could I have please Ms Basher, DOL3000100031/1 and you'll see that this is an operating procedure titled, “Improvements and Improvement Notices,’ and down the bottom it’s stated to be issued on 17th October 2005.  So once again, this would've been the operating procedure in force throughout your time inspecting Pike River up to the tragedy.  Has that been updated since then?

A. Not to my knowledge.

Q. Now, it seems to deal with two matters, one of them is negotiated agreements.  Are you able to tell us please the range of circumstances in which a negotiated agreement might be used in the context of an underground coalmine?

A. The range is left fairly, from what I can see, that was left fairly open to people.   There were procedures as such where they would require you to perhaps look at stronger action but it was left fairly open I think. 
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Q. By that do you mean it was left to your discretion as to the circumstances in which you could use a negotiated agreement?

A. Yeah, yes.

Q. Does that mean that although there are written policies for written warnings, improvement notices, prohibition notices, infringement notices, on a day to day basis you’re able to deviate from those policies?

A. I think that the “Keeping Work Safe,” procedure looked at the policies, it looked at that from the point of view of the employer’s attitude or their - what you appear to be, to have the employer’s attitude.

Q. Did the department ever review the degree to which the coalmine inspectors complied with the written enforcement policies?

A. Not to my knowledge, no.

Q. Well certainly you weren't subject to any review?

A. No, that's right, yes.

Q. And it’s probably clear from a discussion before the break that there would’ve been no review of the way you’d applied these enforcement policies to Pike River or its contractors?

A. No, that’s true.

Q. If you can just come back to negotiated agreements and you'll see down the bottom third of the page under, “DOL approach,” it says, “Negotiated agreements, outcomes are achieved by discussion and negotiation processes.”  Is that a fair description of them?

A. Yes.

Q. And down the very bottom of that page there's a heading, “Negotiated Agreements,” and it says, “Where improvements are required to ensure clients comply with the Health and Safety in Employment Act 1992 and appropriate regulations, inspectors are to seek agreement with the client to remedy the matter either immediately or at some future date.”

A. Yes.

Q. Do I take it from that that an important component of a negotiated agreement is a date for remedying the matter?

A. It should be on there.

Q. In other words it wouldn’t be sufficient to simply have an agreement which said, do this as soon as is practicable?

A. It’s recommended that you put a date on there.  A lot of the time you may not in terms of - you'll have, you have some understanding that they’ll get back to you within a reasonable time frame.  You may not have negotiated that at the time or stipulated that at the time.  It should be on there.

Q. You might need to just talk into the microphone a bit more I think?

A. Sorry.

Q. If we can turn over to the next page, summation ending 2, and you'll see it says at the top, beside prohibition notices, inspectors must also consider whether a prohibition notice is also needed in a particular circumstances by applying the test for prohibition notices?

A. Yes.

Q. And so does that mean that you aren't simply faced with the choice of having a negotiated agreement or, for example, a prohibition notice but you could have a negotiated agreement and some other form of enforcement action?

A. I wouldn’t think so.  I think if you are dealing with an issue it would have to be one or the other, a double, double-jeopardy thing.

Q. And just under, “Record of agreements,” we can see that the preferred method is that an agreed outcome be recorded in a departmental letter?

A. Yes.

Q. And that details of improvements made and agreements to improve must be entered into notebooks?

A. Yes.
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Q. And that means the written notebook that you take around with you does it?

A. Yes.

Q. And it says, “And also recorded on workbench,” and that’s now called, “Insite,” is that correct?

A. Yes.

Q. And that’s the departmental computer system?

A. Yes.

Q. And it says, “Agreement pad will be developed to enable simple agreements to be confirmed at the time in the field.” Has that agreement pad ever been developed?

A. No, not to my knowledge.

Q. Am I right in saying that you didn't have any negotiated agreements with Pike River or its contractors?

A. I used a letter in terms of breaches to ascertain what we talked about during the inspection and that these issues would be addressed and I wrote – did that verbally and then used a letter and a lot of the time I probably haven't got a due date on them.  Some of them would have I think but that was a negotiated agreement.

Q. Even though they didn't include a date?

A. Yeah, often they didn't include a date.  I should’ve but I found without a date on there it allowed them a little bit of flexibility 'cos if it wasn’t done by that due date then you'd have to write another one, so it was negotiable.

Q. So does the Department undertake any checks to see whether inspectors are edging into negotiated agreements without any dates specified?

A. No probably not.

Q. Not in your experience?

A. Not in my experience, yeah.

Q. And certainly not in relation to Pike River?

A. Not in relation Pike River.

Q. If we could just turn to, “Improvement notices,” which were also dealt with on that page.  You'll see on the left-hand side, the third heading down.  Is it fair to describe improvement notices being reserved for situations where an employer has refused to make an improvement?

A. Yes.

Q. Has not been committed to making an improvement?

A. Sorry where’s that?

Q. Perhaps if you look at the third bullet point.

A. The third one.

Q. So where an employer’s not been committed to make an improvement.

A. Yes.

Q. And also from that bullet point, if they haven't been willing to make an improvement within a reasonable timeframe?

A. Yes.

Q. So timeframes are quite important matters with improvement notices as well?

A. Yes.

Q. And if we look at the next heading down, “Other additional options.”  It says, “Other options must be considered such as infringement notices or prosecution where there is a history of similar breaches or an initial improvement notice has not been complied with without good reason.”  Do I take it from that, that it’s important to build up an accurate picture of the employer’s compliance history?

A. Yes.

Q. And how’s that recorded?

A. It would just be for each file or visit if there were written warnings or infringement notices or prohibition notices, you'd have to go to that file and look it up yourself.

Q. When you say, “That file,” if we take Pike River, is there an individual file with an Insite for Pike River or is there an individual file for each interaction with Pike River?
A. There’s individual file for each interaction, but then if you search for Pike River that would bring up all those interactions.
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Q. Right.  Well, is there a readily accessible part of the website – or sorry, the programme which will summarise the compliance history?

A. Yes.

Q. So somewhere there will be a page which contains a summary of Pike River’s compliance history?

A. Yes, you could go to the computer, Pike River matters, I think, notices issued, or something like that, and it would bring them up.

Q. Would that summary include references to negotiated agreements?

A. No.

Q. So it wouldn't include references to negotiated agreements that’d been breached?

A. No.  Negotiated agreements that’d been breached?

Q. Yes.

A. Unsure, what do you mean by that one?

Q. Well if there’s a negotiated agreement, and it’s breached, so for example, there’s an agreement to do something and it’s not done, would that show on the compliance history of the company?

A. No, if you had a negotiated agreement that’d been breached, then you’d be expected to take some stronger action to make sure that it was complied with.

Q. So, given that no enforcement action pursuant to the Act was taken in relation to Pike River, it wouldn't have any compliance history?

A. It wouldn't have any compliance history under infringements notices or notices issued, but it would have compliance history under findings.  You have to write down findings.  If you found some issues that needed to be controlled.  With a breach or an improvement you have to write down findings.  Then you have to write down issues.  These are all sections within the computer system and then you write down what you did once you had the finding and an issue, so you can search under findings.  At the moment I don’t think you can search under issues.

Q. Right, so you can’t search to readily find whether the same issue’s arisen previously with the same employer?

A. No, I don’t think you can with issues.

Q. And the findings section, would that include negotiated agreements and any breaches of those?

A. Yes, you put your findings in there, so you could search under that, which is a general – you might’ve had three or four different findings, you put those in, so you could search under that.  But then you’d have to find out what was actually done with the findings.  Was it just a verbal, or was it raised by an improvement notice, or whatever.

Q. Well, I don’t want to take too much of your time on this, but if I did a search, “Pike River findings” would it come up with information about the negotiated agreements and any breaches from all of the various interactions by inspectors?

A. I’m not sure.  The way I think it works is that if you did it under “findings” you would just get findings.

Q. Okay.

A. And then if you wanted the next part of that, you’d have to search under the next search engine.

Q. Does the department have a system or part of a system which contains a profile of a particular workplace, for example, an outline of its operations, key personnel, systems, hazards?

A. No, I think that’s the intention of Insite, if you wanted to create a profile then you could do that by searching, but it doesn’t automatically do that.

Q. So there isn’t, for example, a profile with Pike River or its contractors?

A. No, you’d have to search that and look at the sort of findings, or improvement notices, matters, et cetera, and then you could find out that sort of information?

Q. Right, so an inspector has to sift through all of that –

A. Yeah, yeah.  If he knows how to do it.

Q. Has there been consideration given by the department to your knowledge to building up discreet profiles of particular workplaces?

A. I, I'm not sure.  
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Q. All right.  If I could just take you please back to the document summation ending 2, that we’re on Ms Basher, the full page, thank you.  And you'll see at the bottom it says, “A failure to meet a negotiated agreement without reasonable cause will require the inspector to issue an improvement notice or take other action”?  

A. Yeah, yes.

Q. And so does that mean that whenever you had a negotiated agreement with Pike River, if it didn't comply with that, you would have then had to consider whether it had reasonable cause for not complying?

A. Yes.

Q. And if it didn't, then you'd have to issue and improvement notice or take other action?

A. Yes.

Q. We might go through some of these later but just generally, were there negotiated agreements that you made with Pike River that it didn't comply with?

A. No.  There would be some negotiated agreements where I've written down you need to do something, only to find that they were doing it and the information I’d been given was wrong, so if someone said to me they hadn't done any geotechnical monitoring, only to find in the letter that they would send back to me that they had been, then, then they weren't seen to be – there was no non-compliance in the first place.

Q. Right, we might take some discrete examples later on.  If I could ask for the same document, but summation ending 3 please, Ms Basher?  You'll see the top of that by the section, “Advise employee reps of action,” it says, “Where possible, inspectors must make contact with health and safety representatives with a view to seeking information and keeping representatives advised of action taken”?

A. Yes.

Q. Is your understanding then that when you come across a breach, the obligation is on you to make contact with the health and safety representative?

A. No, I didn't take it that way.  When we came across a breach we normally dealt with that with the, with the employer.

Q. Well how did you interpret that?

A. I, I wasn’t obviously aware of that particular requirement.

Q. Right, because it is, is it fair to say that when things were of concern to you, your general pattern wasn’t to make contact with the health and safety representative?

A. Sorry, what was that?

Q. Is it fair to say that when you came across something of concern, you generally didn’t then make contact with a health and safety representative?

A. No, that’s true.

Q. And you didn't do so for either Pike River or the contractors?

A. No.

Q. And so, the consequence of that is that the health and safety representatives first wouldn't have been always aware that there was something of concern to you?

A. Yes, that’s true.

Q. Second, they wouldn't have been able to provide you with information that they had that might have been relevant?

A. Yes.  I wasn’t aware of this.  I was quite surprised to see it there.  So this is every – is this every action you're meant to talk to the health and safety representative?
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Q. Well we’re dealing with a –

A. There's only one section there that, where possible.

Q. We are dealing with a policy which is in relation to improvements, notices and also seems to include reference to negotiated agreements?

A. Okay.

Q. But my questions are broader than that?

A. Yeah.

Q. And I'm asking just generally?

A. Just generally, I didn’t.

Q. No you didn’t.  Did the Department ever check the extent to which you were involving health and safety representatives?

A. No.

Q. Do you know if it’s ever conducted an audit of the extent to which inspectors have made contact with health and safety representatives?

A. No I don't know.

Q. Certainly not an audit that’s been drawn to your attention, if it –

A. No, that’s true.

Q. Ms Basher, could we please have different document DOL.3000100034/1 and you'll see this is an operating procedures entitled, “Prohibition notices,” and down the bottom left has a date of 5 May 2003.  Do you see that?

A. Yes.

Q. And once again would this have been the procedure and place from then throughout the time of the –

A. It’s the last paragraph there is it, that you're referring to, is it?

Q. Sorry, just down the bottom where it says, “Final 5 May 2003”?

A. “Where possible inspectors should research the file.”  Is that what you're talking about?

Q. No I'm just trying to establish the date of the document.

A. The date, sorry.  Yeah.

Q. You see the date of the document is 5 May 2003?

A. Yeah, yeah.

Q. And this is the policy that would’ve been in force right up to the time of the tragedy?

A. Yes.  Yes.

Q. Has this been revised at all since the tragedy?

A. I don't believe so.

Q. And you'll see it has a heading, “Common situations,” and it says, “Non‑compliance having likelihood of serious harm e.g. unguarded punch forming press that allows access to the trapping point between the tool and die.”  That’s an example obviously of a circumstance in which a prohibition notice is used, yes?

A. Yes.

Q. Are you able to give examples of the circumstances in which a prohibition notice should be used in an underground coalmine?

A. Where I have used it or where it should be used?

Q. Well first some examples of where it should be used?

A. Where there is the likelihood, under the definition really, where there's a likelihood that serious harm could result, then you should write a prohibition notice.  In terms of, like they’ve got guard in there, it would depend if the guard was where people were working, it, that the place that wasn’t guarded, where people were working and it was a good chance, the likelihood because of the access that they could get harmed well then you could write a prohibition notice there.

Q. Where you referred to serious harm, I presume your referencing the definition of serious harm in the First Schedule of the Health and Safety in Employment Act?

A. Yeah, yes.

Q. Well can I just give you a list of things which might crop up in an underground coalmine to see if you agree that they would have potential to cause serious harm, justifying a prohibition notice.  Poor maintenance of underground equipment?

A. It’s potentially - yeah, potentially it could.

Q. Amongst other things it could cause sparking?

A. Yes.

Q. Poor ventilation?

A. Potentially, yes.

Q. Poor strata management?

A. Yes.
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Q. Inadequate gas drainage?

A. Yes.

Q. Problems with electrical equipment underground?

A. It would depend, you know, the, I mean those general headings yeah, but you'd have to look at the situation.

Q. Right, look at the situation to ascertain what?

A. So the last one you said, “Poor electrical.”

Q. Yes.

A. What was it?  “Poor electrical.”

Q. Poor electrical equipment.

A. Poor electrical equipment, yeah if it was something like a mini-warn or a handheld device or a cap lamp, you know, then you wouldn't be writing prohibition notices but I, you know, something that, something was high risk, yeah.

Q. So what would be high risk justifying a prohibition notice?

A. Well electrical motor that was over-heating, was quite hot.  I guess, if you looked at the connection where the cable came into a light fitting and it wasn’t connected properly, something like that.

Q. Taking of contraband underground, for example lighters, aluminium?

A. Yes that will.

Q. The example which is given there, “An unguarded punch forming press that allows access to the trapping point,” seems to be something that would be able to be picked up on quite easily by way of visual inspection, is that right?

A. Yes I'd say so.

Q. Did any of your training by the Department focus upon the compliance enforcement approach that should be taken when you have a concern with a complex system, for example, a methane drainage and ventilation system?

A. There was no specific training on that, no.

Q. And you'll see down the very bottom of that page it says, “Where possible inspectors should research the client file and information on Hasard prior to making the visit.”  So once again, that would emphasise the importance of having an accurate compliance history of the client?

A. Yes.

Q. And what’s, “Hasard?”

A. That was the computer system before Insite.

Q. If we can just go to another summation document please, DOL3000100018/1.

WITNESS REFERRED TO DOCUMENT DOL3000100018/1
Q. And you'll see this is the infringement notice, “Operational policy guidance note for 6 November 2003?”

A. Yes.

Q. And this would've been the guidance in force right up to the time of the tragedy?

A. Yes.

Q. And once again, I presume to your knowledge, this hasn’t been revised?

A. Yeah, that's right, yeah.

Q. You'll see in the first paragraph it says, “ in I-N,” where, “I-N,” is an abbreviation for infringement notice, can be seen as a practical first level penalty response and it is appropriate for a breach that does not result in serious harm.

A. Yeah.

Q. Well are you able to give us an indication of the range of circumstances that might be appropriate to use an infringement notice in an underground coal mine?

A. Remember, infringement notices you have to have prior warning within the last two years.

Q. And we’ll talk about that in a minute.

A. Yeah.  Well they would tend to be of a minor nature.  The prosecutions take so much time and cost, this is another way to achieve compliance.  It may be something simple like you're seeing somebody not wearing a hard hat and so you’ve said, “Look, I’ve seen you walk over there without a hardhat in a hardhat area.”  You may give them a written warning about that and then if you saw them again, then you could give an infringement notice on an individual.  For a company it might be a guard and it would be quite simple then if the similar guard wasn’t on a piece of machinery, you might then write an infringement notice.
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Q. You referred to the need for prior notice, and you’re referring there, are you, to the requirement that under section 56B of the Health and Safety in Employment Act you need to have a prior notice before you can issue an infringement notice?

A. Yes.

Q. And a prior notice is some other enforcement action, a written warning, an infringement notice, improvement notice, prohibition notice or a prosecution?

A. Yes.

Q. And you never issued anything that amounted to a prior notice to Pike River or its contractors?

A. That's right.

Q. With the exception, I think, of the two contractors –

A. Of the two contractors, yeah -

Q. – to whom you issued improvement notices and we’ll talk about those.  And one of the consequences of that would be that when Mr Poynter took over, if he thought an infringement notice was appropriate, he couldn't have moved straight to that, because there wouldn't have been a prior notice, correct?

A. Correct.

Q. If we could just have another document, please Ms Basher, once again, DOL3000100010/1?

WITNESS REFERRED TO DOCUMENT DOL3000100010/1
Q. And you’ll see that this is a workplace services practise note, and the issue date in the top right, 10 March 2010?

A. Yes.

Q. If we can have page 2, please Ms Basher?  It’s in relation to prosecution decisions and you’ll see that it says half way down, “Investigations must be completed and the file forwarded to legal services within three months of the date on which the department became aware of the matter under investigation.”

A. Yes.

Q. First, before you prosecute, there has to be an investigation?

A. Yes.

Q. Second, that investigation should be completed within three months?

A. Should be, yes.

Q. Then third, that’s presumably to enable time for legal services to consider the matter and prepare a prosecution to be filed?

A. Yes, yes.

Q. And although this document is dated March 2010, in the time that you’ve been an inspector, has there always been the requirement to have the investigation completed within three months?

A. I couldn't be sure of that.

Q. Well, for at least the last five or six years?

A. Well, at least a couple of years that I can remember the three years being around for a wee while, yeah – the three months.

Q. I think it’s included in your performance agreement documentation, is it?

A. Okay, yeah, yeah, well, probably.

Q. Did the department ever review whether the coal mine inspectors to your knowledge were completing their investigations within three months?

A. I couldn't be sure.  Three months is policy.  What I often find is, sometimes with the coalmining issues, they may take a wee while to investigate and write reports, so sometimes there’s a little bit of flexibility there, sometimes…
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Q. You’ve never been a subject to a review though of how long it’s taken you to investigate a matter?

A. No, no.

Q. Is it correct to infer from the documents filed with the Commissioner in your witness statement that you didn't conduct an investigation in relation to Pike River or its contractors while you were an inspector?

A. I think that’s probably true.  When we talk about investigations, complaints or serious harm incidents, no, I don’t think there was an investigation.  I'm not, I'm not 100% sure on that.

Q. I've asked a few questions about the range of circumstances that might be appropriately met by, for example, an improvement notice or an infringement notice.  Has the Department ever given you training about the circumstances in which each of those different types of enforcement devices should be used in an underground coalmine?

A. No.  

Q. If we could have another document please Ms Basher, DOL300010001/26? 

WITNESS REFERRED TO DOCUMENT DOL300010001/26

Q. And you'll see down the bottom, this is part of the health and safety investigation manual.  It says, “Chapter last updated January 2005?”

A. Yes.

Q. This would've been the chapter in force up to the time of the tragedy?

A. Yes.

Q. Once again I presume it hasn’t been reviewed since the tragedy?

A. Yeah, I presume so.

Q. And as I understand it from that, when there’s a potential breach, the matter gets classified as either falling into a limited response criteria?

A. Yes.

Q. Or alternatively an investigation categorisation criteria, is that correct? 

A. Yes.

Q. And are you just able to give us a brief flavour of what type of circumstances in an underground coalmine might be appropriate for the limited response criteria?

A. I don’t, I can't think of too many.  A limited response may be someone bent over to pick up something light, their lunchbox, and hurt their back.

Q. So something very, very low level?

A. Very minor, yeah.

Q. And if it’s limited response, that means it doesn’t have to be investigated further?

A. That's right.

Q. And so that means that everything else has to be investigated?

A. Yes.

Q. And if we turn to the same document, the summation ending 27 please, Ms Basher?   When something is going to be investigated, it needs to be categorised as category A or category B, is that right? 

A. No.  That, that went out a wee while ago.  Quite some time ago.

Q. Right, so this manual’s not up to date?

A. No.   There could be some officers that do category A and B but we don’t.

Q. When you say, it went out, what was it replaced with?

A. I think once we went to Insite, there was a special form for category A and category B in terms of where you thought the accident might be heading, how much work you wanted to do on it but then by the time you put into Insite, all the different criteria, you almost had a report so it wasn’t really worth separating between A and B.  You don’t actually get an A or a B reported at all, you just get all the bits that are put into the Insite, findings, the incident, your investigation, all those get printed out separately and can be used as a report.
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Q. So were category A and category B designed to assist with identifying matters that should be responded to urgently?

A. Well I guess, it depends how much an inspector would spend on investigations.  Where it was B you weren't looking to spend a lot of time doing the investigation.  In category A you'd be taking statements et cetera so you usually had some inclination that there could be a potential for prosecution or there was serious – so you would look at that category A and you would spend more time on that.

Q. You referred to Insite records.  Should each investigation result in a written investigation report?

A. In Insite there is a box for investigation.  So you'll have, you'd have your client details, you'll have the incident and you'll have the investigation with the outcome and then you'll have a peer review and that will be the end of the file, the file closed.

Q. That’s not a separate investigation report though, is it?

A. No.

Q. For example, the Insite record wouldn’t be in the level of detail to set out the content of interviews, the causal factors, that sort of information?

A. Would that be an Insite?

Q. Yes.

A. Yeah, that would be an Insite, you'd attach the interviews, whether they were the audios or statements.  What was the other bit you asked for?

Q. Causal factors?

A. Causal factors, yeah, that’ll be part of your investigation.  I think there's actually a heading, actually a little box for causal factors which you can fill out if you want to.

Q. I don't think the Commission’s been provided with documents that you've generated or put into Insite in that level of detail in relation to Pike River?

A. No I don't think I had any investigations.

Q. Are you familiar with an investigation system called I-CAM?

A. Yes.

Q. Is that something you've been trained in?

A. No I haven't, no.

Q. Is it something the Department uses?

A. No.

Q. If I could just turn briefly to the search and rescue and I'm not going to delve into any detail because it was dealt with in Phase Two but could you just tell us if you've had any training in CIMS?

A. This is a –

Q. Do you know what CIMS is?

A. Was it Critical –

Q. Co-ordinated Information Management System?

A. Co-ordinated, no I haven't, yeah, no.

Q. No you haven't had training?

A. No.

Q. Had you ever had any training from the Department in relation to the role that coalmine inspector might have in an underground coalmine emergency?

A. No.

Q. Prior to the Pike River tragedy had you had any involvement in an underground coalmine emergency?

A. No, one fatality but I just went there as an investigator, it wasn’t an ongoing emergency management system.

Q. Was that Black Reef?

A. No, that was Wairakei.

Q. When was that?

A. I'm not sure, 2003.

Q. If I could just move to a different topic please?  I’d like to take you through the interactions listed in a schedule prepared by Professor Gunningham and Dr Neal.  Ms Basher, if we could have DOL010010001/141.
WITNESS REFERRED TO DOCUMENT DOL010010001/141
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Q. This is page 141 of the review of Gunningham and Neal and it’s entitled you’ll see, “Visits.”

A. Yes.

Q. And I just want to just look generally at this stage in relation to these visits to identify what they involved et cetera and you'll see that the first visit there, 18 November 2004 is described as a, “Workplace information visit,” by Margaret Harrington.

A. Yes.

Q. Now she’s an administrator based in Greymouth, is that right?

A. Yes, at the time.

Q. And Mr Cooper in his witness statement at paragraph 60 describes a workplace information visit as being used to capture a record of information delivery that has occurred usually offsite, electronically or by post.

A. Okay, yes.

Q. Is that correct?

A. Yes.

Q. And of course the construction of the Pike River Mine wouldn't have started by that stage in 2004 to your knowledge?

A. Yes that’s right.

Q. So I presume that wouldn't have been a visit to the workplace, is that a fair assumption?

A. Yeah, you said that they could send it electronically or by mail, some sort of information.

Q. Right.

A. She must have supplied them some information.  There must have been a – presumably there was an office.

Q. Well the next visit recorded as, on 9 May 2005, “Workplace information visit,” by you.  Can I just take you to paragraph 11 of most recent witness statement of 19 October?

A. Yes.

Q. And you'll see from that paragraph that you spoke with Mr Whittall by phone on that day, is that correct?

A. That’s true.

Q. So that matter recorded in that schedule on 9 May 2005, that wouldn't have been a visit to Pike River, is that right?

A. That’s true.

Q. And the next one, 13 February 2007, that was a visit by you together with Mr Davenport of the Electrical Safety Service?

A. 13th of the 2nd sorry was it you say?

Q. Yes, on the 13th of February.

A. Yes, yes.

Q. Do you recall what length the drift was then?

A. I'll just go to my notes, is that okay Your Honour?

LEAVE GRANTED TO REFER TO NOTES

A. About 320 metres it’s meant to be.  I think there’s a dollar sign there for some reason, but 320 metres.

Q. Do you know whether Mr Davenport had expertise in electrical systems in underground coal mines?

A. I’m not sure of his expertise in that area, but he certainly did that work for the Energy Safety Service and used to accompany me when we went to various coal mines.

Q. Ms Basher could we please have up DOL300070190/2 and also 3 please.  DOL300070190/ pages 2 and 3 please.

WITNESS REFERRED TO DOCUMENT DOL300070190/2 AND /3
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Q. This is a document which appears to record the inspection by Richard Davenport on the 13th of February 2007.  Have you seen that before?

A. Yes.

Q. And is that what it shows?

A. Yes, that’s an inspection report.

Q. And he says, just above the two photographs on page 2, “Work on the 33kv supply is well underway, as is the substation.”  Would that be a reference to the power system being installed, I think above the bridge, but before the portal?

A. I’m not too sure.

Q. You’ll see on the right hand page under the heading, “Further action”, it says, “Please keep ESS informed of progress with the mine power reticulation and HV supply.”  You’ve said in paragraph 39 of your witness statement that you don’t know whether Mr Davenport was kept informed, correct?

A. Correct.

Q. Did you ever check that?

A. No.

Q. No.  Do you know whether anyone in the department ever checked whether Electrical Safety Service was being kept informed?

A. No.

Q. Was there any discussion between the Electrical Safety Service in the department as to how the electrical system at Pike River Mine should be overseen or checked?

A. No.

Q. If I could take you to a different matter, paragraph 33 of your witness statement, which is DOL7770040002/8?

WITNESS REFERRED TO STATEMENT DOL7770040002/8

Q. You say there, “I recall being advised that the ground conditions underground were much worse than what had been expected and this was because geotechnical testing had been done on the rocks in the creek, which were harder than the rocks they found underground.  The view was that the softer rocks in the creek had eroded away leaving only harder rocks, giving a false impression as to the likely hardness of ground to be encountered in the mine.”  Did you consider whether that misjudgement of the geological conditions underground might be a matter which would have implications for the whole of the mine?

A. I’m not sure of the question.  I can attempt to answer, or do you want to…  My first comment on that is that it was costing more to put the tunnel in than what they thought it would originally cost because of the extra supports required.

Q. But it must’ve been a concern to you though that their understanding of the geological conditions underground weren’t right?

A. Well, the – what had happened was that they had adjusted very quickly because they had good geotechnical consultants – well, they appeared to have good geotechnical consultants.  You got quite a lot of information out of those creeks, like joints, joint directions, spacing, foliation type of rock, however it was, it said it was too soft, but it said it was – it gave a wrong impression, the ground was harder than what they encountered but when they had some good geotechnical monitoring underground as well to adapt to that and they had a trigger action response plan for the geological conditions, the geologists, before they fired the shot, would examine the tunnel as is, as it was mined, and he would discuss with the supervisor the amount of pull that you would get with your next round.
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A. He would look at the geological disconformities, or geological joints, the hardness of the rock, then when it was fired, the first, one of the first people in was the engineering geologist and he would assess that rock and the type of rock support that was required and they had adjusted that the trigger action response plan to the, to his report which gave a rock mass quality, so they adjusted to that problem.

Q. Do I take it from that that because of those systems, you didn't feel the need to enquire further into the accuracy of the geological, or geotechnical information they had?

A. I was, I was reasonably satisfied that the geological testing and monitoring and their TARPS and looking at that roof conditions that they were keeping good control on their ground support, plus they’d, they’d invested in the shotcrete machine, which allowed them to shotcrete a lot quicker.

Q. In paragraph 34, you refer to requesting if rock bolt pull testing was being done and being told that there’d been a 10% failure rate?

A. That's right, yes.

Q. And that was outside the design criteria?

A. Well this is what I needed to find out, what exactly that 10% rock failure meant.  No-one on site seemed to be able to answer that.

Q. So what did you do about that?

A. Well I wrote the letter to say I want to have a look at the rock bolt testing pull tests, because the comment that 10% failure may not have been correct.  It was, and then they asked for a response.  Okay, why was 10% failing and what was the – was this a design problem?  And I got back quite a comprehensive letter, how that had been, that that issue had been resolved.  I haven't got it here.  It’s on, it’s in the system and they, they had done, they had looked at the rock bolts and they looked at the drill bit because it might have, I think it was just slightly too large for the ground, so they looked at the amount of chemical that was actually being used around the rock bolt.  They may have increased.  I can remember, but there was quite a geotechnical investigation and they gave me a copy of that, so it addressed this issue and it had – and then they showed the further rock bolt testing and how the procedures that they’d put in place, they had a bar graph and it got the rock bolt testing down to quite a small percentage of failures.

Q. Right, so you're able just to very succinctly summarise why there was a 10% failure rate?

A. They had had problems with the rock bolts bonding to the rock in the hole, but they’d, they had, once they found out there was a problem, then they took steps to make sure that this problem was addressed.

Q. Had you considered an improvement notice or any enforcement action in relation to that issue?

A. First I needed to establish whether 10% was failing, because it was just a general comment.

Q. Yes, but you established that it was failing.

A. When I established it was failing then the letter was, came back with that that said that, that these, that when they’d found that they were having failures, when they were doing the testing, they had immediately put into place control measures and I think they’d put up extra bolts for every one that they tested so they had, they had addressed this issue fully.

Q. You describe in paragraph 43 of your witness statement that since being advised that since the change in 2000 was achieved, the failure rate was now 3.7%?

A. I think that’s 200.

Q. Sorry, 200.

A. Yeah.  
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Q. Did you go back to check whether there was re-bolting of the area in which you'd first identified the problem?

A. No, I, I accepted their geotechnical report, the letter.

Q. If we can just go back to the Gunningham/Neal schedule and you'll see that under that visit of 13 February 2007, the next visit is recorded as being 3 March 2007.  It’s the fourth one down?

A. Right, yep.

Q. Would it be fair to infer from the materials filed with the Commission that you didn’t visit Pike River on that day?

A. That I didn’t?

Q. That you didn’t?

A. Well I did.

Q. That you did not visit on that day?

A. What was the date, sorry, the 3rd of?

Q. The 3rd of March 2007?

A. In my, does my, in my notes says I visited that day – probably, no, I don’t know that, then it must be wrong.

Q. Well if you look at the – just take an easy example, the index of your witness statement?

A. Yeah, they’ve got the date wrong.

Q. So no visit on that date?

A. No.

Q. Because your next visit after your 13 February visit was on the 2nd of May 2007.  Is that right?

A. Yeah, that's right.

Q. And so that next date down which Professor Gunningham and Dr Neal have as 3 May 2007 should be 2 May 2007?

A. Yes.

Q. Just by way of a brief overview, in paragraph 50 of your witness statement of 19 October this year, you refer to noting at that visit that there was, 50.1 no geotechnical monitoring being done, 50.2 no communication to the outside on night shifts and 50.3 no refuge chambers?

A. Yes.

Q. And if we could please have Ms Basher, DOL3000720/1.  

WITNESS REFERRED TO DOCUMENT DOL3000720/1

Q. Can you just confirm that that’s a letter that you sent on 21 May 2007 to McConnell Dowell Constructors Limited and down the bottom that you copied it to Pike River Coal Limited?

A. Yes.

Q. And it was addressed to McConnell Dowell Constructors Limited because they were responsible for the drive.  Is that right?
A. Yes.

Q. Can you just explain please the concern referred to in paragraph 1 of that letter, “Performance monitoring of the rock support system needs to be improved, by such means as extensometers, crack monitoring of the shotcrete?

A. Well again, in this case, they weren't.  They were doing this.  I’d asked the tunnel manager, I said, “Are you managing?” I, I probably overemphasised extensometers which they weren't using and he said, “No we don’t do any of that” and I said, “Well you should be and I’ll write you a letter.”  But when they wrote me a letter back in actual fact they were, they had an engineering geologist who was monitoring cracks and shotcrete and he was monitoring the performance visually, of the roof support system.  So just the information I was given was wrong.

Q. So who did you speak with on that visit?

A. In my notes I can remember it was Corrie, that’s, that’s the tunnel manager at the time, yeah, Corrie van Wyk.
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Q. That was the?

A. The guy who’s addressed to in this letter, Corrie van Wyk, McConnell Dowell.

Q. Yes, was there anyone else you spoke with on that visit?

A. About this issue?

Q. At all.

A. Oh probably, I could refer to my notes, but yeah there would've been quite a few people I spoke to.

Q. So what you thought was an issue turned out not to be?

A. Yes, that’s right.

Q. But if we just look at it from your perspective, you'd in February become aware that there’s been a misjudging of the strata although it was responded to, correct?

A. This was the design with the correct, what I was told anyway, with the hardness of the rocks yes?

Q. Yes.

A. Yeah.

Q. And then just three months later, from your perspective, you’ve identified another problem with the rock support, namely not proper monitoring.

A. No, I think that’s not quite right because the comment’s been made to me about the hardness of the rock is less, it be requiring more roof support, but they were doing that with the geotechnical consultants, so that was well controlled.  That was planned in the sense, they may have found that within five or 10 metres of the portal and they were in, when I was there, at 320 metres so they had addressed that issue.  So in a sense that’s a separate issue.  So now we go to this one and you’ve got your increased roof support, your trigger action response plans have completely changed because the ground support is so much less competent than what you originally designed for, but the new design now has a trigger action response to that ground and they’re monitoring that ground the whole time.  So that’s been looked after.  Now the next phase of this, is once that ground support is in, you then have to make sure that you're monitoring as I say, that that’s going to stay up.  Because it may look good at the moment but who knows what’s going to happen and the comment I was given was, “No we’re not doing any monitoring as such,” and I probably over emphasised extensometers, now extensometers are something that we use quite a lot in coal mines and I – and Corrie says, “No we’re not,” so I said, “Well you should, you need to be doing something.  You need to monitor your roof support performance.”  So they’ve got the increased roof support through the ground that’s less competent and now they need to monitor that performance and they were, so...

Q. So just to summarise though, from your perspective first, this wasn’t the recurrence of the same type of issue?

A. No.

Q. And second, turns out that they were doing what you thought they should be doing anyway?

A. Yeah, mmm.

Q. We’ll just move on to the second matter in that letter, “Effective means of communication needs to be maintained between the surface and underground on nightshift.”  Was that an issue?

A. It was, I mean the issue was addressed straight away and their reply in that letter, they put in quite a few procedures but the issue perhaps needs to be explained and that was, I said, “What happens on nightshift?”  They said, “Oh we’ve got the fitter outside that we can call.”  And I said, “Okay, well what if the fitter goes underground?”  They said, “Well there’s generally someone outside because we go in and out all night.”  And I said, “Well there could be a situation where there’s no one,” and they agreed.  So they said, “Right, we’ll make sure there’s someone outside,” and then they looked at other electronic methods which they put in that letter.

Q. When you say, “Call, for drive,” at that stage according to your witness statement, paragraph 50 was about 670 metres long.  Does that...

A. Sorry, where are we?

Q. Paragraph 50 of your witness statement I think.

A. Fifty, okay, yes, yeah.

Q. So when you say, “They’d call the person outside,” how would they do that?

A. Oh on the telephone.

Q. Right, so they had a telephone system?

A. They had a telephone system but it needed someone outside to what I recall.

Q. Was the telephone system sufficient in your opinion?

A. They were upgrading it but yes, if you had a telephone system you could ring outside and that person could ring for help, that’s all.
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Q. I think you said that they addressed it immediately, is that right?

A. Yes, they said, “Right, we’ll make sure there’s someone there.”  But it relied on a procedure and I said, “Well, we need to look at this.”

Q. Because you were advised of the system for effective means of communication by way of a letter of 12 July 2007?

A. Yes, that's right, I remember that.

Q. Right, so that’s a couple of months later.  Had you checked before that date whether the issue of the communication system had been addressed?

A. I recall he said he was going to do that straight away.  When I mentioned it, they said, “Well, there’s usually someone outside.”  “Well, usually is not good enough.”  They said, “Oh, okay, yep, yep, take your point.”   That’s why I needed to write, I needed to put that in a letter, because …

Q. Right, but in terms of your actions, you had that discussion with him during that visit of 2 May and you didn’t follow that up between that visit and the letter from McConnell Dowell of 12 July, is that correct?

A. Well, the follow-up was on the, was it the 2nd of May, is it, because he said he’d do it.

Q. Right, that was sufficient from your perspective for him to say he’d do it?

A. Yeah, to say that he’d do it, yeah.

Q. You didn’t enter into a negotiated agreement?

A. Well, this is in a sense a negotiated agreement that, okay, he said he’d do it straight away, but at the same time I wanted to put it in writing because this is an issue that I’ve addressed.  I want to make people aware of it.

Q. There’s no reference to an agreement in this letter though, is there?

A. No, I guess the way I’ve written the letter, what I’ve said is, “I’ll put that – agree to do this?”  “Yes.”  I could’ve written it different.

Q. Had you considered issuing an improvement notice?

A. For this one?

Q. Mmm.

A. Yes, but as I said that everything I’ve ever asked for was – well, not quite everything, but they would address things as required, so under that Braithwaite triangle, if you’ve got someone that’s prepared to do things, then you can write letters, negotiated agreements.

Q. Well, since you’ve referred to it, can we just contrast that with the circumstances in which you did write improvement notices and perhaps if we can have please, Ms Basher, DOL7770040002/23?

WITNESS REFERRED TO DOCUMENT DOL7770040002/23

Q. And this is paragraphs 127 to 129 of your witness statement of 19 October, and you’ll see paragraphs 127 and 128 refer to the improvement notices that you issued?

A. Right, yes.

Q. And you’ll see the first one was to, “An employee of Portacom, working at height without proper fall protection.”

A. Yes.

Q. Did he rectify that on the day?

A. Yes.

Q. And the second one, paragraph 128, “An employee of Jeff Evans Plumbing was using some electrical equipment that has not been checked by the due date on the tag.”  Did he stop using that on the day?

A. Yes.

Q. Can you just explain the distinction between why these circumstances warranted an improvement notice and the situation we’ve just discussed in relation to the Pike River site communication issue didn’t?

A. I said that next paragraph, exactly what I said was that, for the Braithwaite triangle to be effective you need to know that the company are a best practise company, well at least endeavouring, should be a best practise company and will do what you’ve asked them to do.  These two companies, I didn’t know them.

Q. Well, Portacom, did you try and contact Portacom?

A. No.

Q. Did you try and ascertain what its compliance history was?

A. No.
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Q. Jeff Evans Plumbing, was that a local outfit?

A. I suppose so?

Q. Did you try and contact it?

A. No.

Q. You didn't know its compliance history?

A. No.

Q. I think you were accompanying Mr Rockhouse at the time that you issued those, is that right? 

A. Yes.

Q. Did he raise with you concerns about the conduct of contractors in that area?

A. I'm not sure.  Did he?  What are you saying?

Q. Well I'm asking you, had he drawn to your attention that there were concerns from a health and safety perspective?

A. No, we just went down to the – this is the processing plant isn't it, that for an inspection, I said, “Okay, we’ll go down here and have a look around.”

Q. This year we’re going to apply the policies we’ve referred to earlier.  You would have wanted to have known the compliance history of those companies, wouldn't you?

A. I, I could’ve in a sense that okay, if you had enough time you could go back and say, “Am I going to write an improvement notice or a negotiated agreement?” but you know, you've got a limited amount of time on site.  I come across a guy that, that I don’t know.  As for going to that extent to find out their compliance history, et cetera, and justifying which way I went, they may feel a little bit aggrieved, because they could be a really good company, but I didn't have time for that.  I just wanted to address the issue, improvement notice, finish, go on.  I guess you could have gone back and said, “Right, I'll go into Insite.”  This would take time.  I was in a hurry.

commission adjourns:
3.27 pm

coMMISSION resumes:
3.46 AM

cross-examination continues:  MR WILDING

Q. Mr Firmin, I think it was during that visit of 2 May 2007 that you raised the issue of plans needing to be in place for a refuge chamber as soon as practicable?

A. Yes.

Q. And as I understand it the view taken by McConnell Dowell is that there was no need for one at that stage.  Is that correct?

A. That’s true, yes.

Q. And you raised that issue in your letter of 21 May 2007 to McConnell Dowell copy to Pike River?

A. Yes.

Q. Your wording in that letter is paragraph 3, “Plans need to be in place for a refuge chamber as soon as practicable.”  Given your view, is there any reason why you didn’t include a timeframe for that?

A. As you can see that just about all my letters don’t have a timeframe and they should have really but as soon as you stick down a time often, you know, they might be a week later or two weeks later or something and it presents its own problems, whereas if you leave it open then they’re getting back to you and you're working through the process.  So perhaps I should’ve put more times in there to try and make them complete them by the time I set.
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Q. And I think we’ve already identified, the tunnel at that stage was 670 metres.  Now McConnell Dowell wrote back to you by way of letter of 12 July 2007.  Can you recall that?

A. What was the letter?

Q. Perhaps if we’ll have it on screen, DAO.011.16251/1.  Just while that’s being found, I think we should clarify, we’re talking about you saying there should’ve been plan for a refuge chamber in the drift during the construction of the drift?

A. Yes.

Q. It doesn’t seem to come up, but can you recall that they wrote a letter to you in which they said that they’d done a risk assessment with regards to the need for a refuge chamber and their findings were that they wouldn't require one in the tunnel?

A. Yes I remember that, yep.

Q. And you're aware that that was copied to Pike River also?

A. Yeah I believe it, yes.

Q. Am I right in understanding that they weren't at that stage proposing a changeover station either?

A. No, that’s right.

Q. So this is some seven weeks after you'd first raised the issue.  This must have been of some concern to you?

A. The timing there perhaps would be, but not in this case because refuge chambers normally won’t go, or exchange chambers won’t go in until usually at least 750 metres from the portal.
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Q. I think, am I right that it was when the tunnel was at 1400 metres that you received advice that there was an agreement of a changeover station?

A. I think I wrote that.  I can't remember the exact distance.  It was somewhere between 1000 and 1400 metres, the exchange chamber.  That would be probably right, what I have written.  

Q. Well taking you to paragraph 68 of your witness statement, you say, “On 19th September 2007, Kobus Louw phoned to advise me that the work on the changeover station had been completed.  The changeover station consisted of a container that has filtered compressed air and long-acting self-rescuers.  He said he would send a report.  He advised that the tunnel was at 1400 metres and at a place close to the stream.”  Does that mean that from when you first raised the issue on 2 May 2007 to when you received that advice referred to in paragraph 68 of your witness statement, you weren't aware that a changeover station had been installed?

A. You mean it hadn't been installed until about then.  Is it?

Q. Yes.

A. Yes, that's right.

Q. And did you ever find out how far along the drift it was that it had been installed?

A. No, I can't remember exactly.

Q. Wasn’t that a matter sufficiently important to follow up?

A. With a?  What matter?  The fact that it hadn't been put in or exactly where it was?

Q. Well, the issue of the refuge chamber.  Didn’t you need to inspect 
Pike River at some earlier stage to see whether it had been put in?

A. The issue of that refuge chamber exchange, it took quite a while to resolve.  They were certainly close to getting an improvement notice and they would then have to comply with that.  There was, there was some suggestion that because the tunnel was downhill and that it was very difficult to get lost, that the person that was walking out of that tunnel in smoke could actually probably walk from 2000 metres with a self-contained self-rescuer in half an hour, so yes, while I was concerned, I thought I got onto it reasonably early, and the fact that it was 670 metres by 1400 metres that’s in place, so yeah, certainly getting near the stage where you’d be concerned.
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Q. Well when you say that someone could walk that distance with a rescuer, your concern was that they needed either refuge or else to change over in a fresh air environment?

A. Yes.

Q. And in particular, your concern was that changing over in potentially an irrespirable atmosphere was a high risk activity?

A. Yes.

Q. You say in paragraph 57 of your witness statement of 19 October, “I considered I had grounds for an improvement notice but preferred to discuss the issue face-to-face with Mr Whittall.  My view is that if we could not resolve the issue by agreement, I could enforce compliance by issuing an improvement notice.”

A. Yes.

Q. Looking back now, and looking at the amount of time it took from when you first raised the refuge chamber issue on 2 May to when you got confirmation that it was done in September, do you think that your strategy of trying to negotiate might have been the wrong one?

A. With an improve – with a tunnel, this was the first tunnel in New Zealand, well, I can understand that it never had a refuge chamber, so I could understand that a exchange chamber.  There was – they didn’t want to do this.  They didn’t think it was necessary, so I was dealing with something that was a wee bit new.  So I could see that it might take a bit of convincing, but if I did an improvement notice, the danger is that they would not put in an exchange chamber, not put a refuge chamber, but use some sort of tent system over a compressed air outlet, which I hear are available.  I haven’t seen them.
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Q. But as long as they address the hazard then that would be acceptable to the department?

A. Well that’s the trouble and I didn’t want them to do it that way.  I mean, I wanted either an exchange chamber or a refuge chamber so the more I could talk to them the more chance I got, had of getting one of those.

Q. If we can just turn back to the Gunningham and Neal schedule please and there's a visit referred to as being on 10 July 2007, this is page 141.  Just while that’s still on the screen, if you could have a look at your witness statement 19 October paragraph 76 and you'll see that refers to you speaking on 10 July with Neville Rockhouse, him asking for a copy of an e-mail.  Can you confirm to us that that was a phone call rather than a visit?

A. Yes.

Q. To the mine?

A. Yes.

Q. So that 10 July 2007 visit referred to in the Professor Gunningham/ Dr Neal schedule is also wrong?

A. I, I think, I think the difficulty is that I might’ve sent an email as well, I email, yes.

Q. But the point is that that visit referred to wasn’t a visit?

A. Yes, it’s not an actual visit, no.  I think this will probably come up a few times because in Insite, if you want to record something, if you're provided information you can call that an information visit, even though you don’t visit.

Q. And so after your visit of May the 2nd 2007 your next visit was actually on 6 November 2007.  Is that correct?

A. 6 of November, is it?

Q. I can refer you to paragraph 81 of your witness statement if that helps?

A. Yeah, no, that’ll be right, yes.

Q. Now during this inspection you noticed that the conveyor was not adequately guarded in two places, correct?

A. Yes.
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Q. And is that the conveyor which goes from outside, inside the mine?

A. Not actually sure the exact location, I – it was, the one with the crest was from the one that goes from the portal to the bin but I think there was a couple of guards or a guard missing right near the transfer where it comes out of the portal.  I’m not sure which conveyor it was on.

Q. And that issue wasn’t fixed on that day?

A. No.

Q. Why wasn’t an improvement notice or some enforcement action appropriate then?

A. Again with that Braithwaite triangle, if you’ve got an employer that's prepared to accept that they’ve made failings, you can write a negotiated agreement.

Q. Ms Basher could we please have DOL7770010009_15/2.  

WITNESS REFERRED TO DOCUMENT DOL7770010009_15/2

Q. The Commission sought from the Department details of the improvement and prohibition notices which had been issued from 2005 through to, in this case 9 August 2011.  I just want to take you through a few of those.  You'll see on that page 16 February 2005, that there’s an improvement notice issue for exposed nip points represent an injury hazard which owner/employer has indentified and is addressing.  See that? 

A. Oh yes.

Q. Ms Basher, page 5 of the same document and the fourth row down, “17 March 2005, exposed nip points present a hazard to person in the vicinity of this equipment.”  See that?

A. Yes.

Q. That led to an improvement notice.  To page 7 please Ms Basher.  19 May 2005 and fourth down, “Nip points (exposed brackets may cause injury.)  See that?

A. Yes.

Q. Page 8 and second down 18 December 2006, “Exposed nip points on crushing and screening plant.  Improvement notice issued.”  See that?

A. Yes.

Q. I’m not going to continue to take you through that schedule, but it’s fair to say isn't it that problems with guarding and nip points are routinely met by improvement notices?

A. Yes.

Q. Well wouldn't that to have been the case here?

A. I've written quite a few improvement notices on guarding.  The plant was 95% guarded, I don’t know, it was well guarded but they’ve missed these two or three nip points and I go back to what I'd basically been doing was using negotiated agreements, so I didn't see any real need.  I guess if it had been the second time, then you know, if I'd gone back and found another lot of guarding that needed - required, then I probably would've written an improvement notice.

Q. Wasn’t it important to begin to build up a history of Pike River’s health and safety practices by way of enforcement mechanisms thought?

A. Yes it was.  
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Q. Did you tell Mr Poynter when he took over that you'd identified issues with guarding?

A. No.

Q. Are you aware that he encountered issues with guarding on the conveyer when he was inspecting the mine?

A. No.

Q. Not a matter you both ever discussed?

A. No.

Q. I just see also at paragraph 83.3 of your witness statement you refer to an area on the left-hand side of the tunnel having fallen out about 30 metres from the face, did that cause you to consider Pike River or its contractors’ understanding of the strata?

A. I remember the concrete arrived when I was leaving so I – it could’ve been a joint.  I vaguely remember a joint or some small fault on the rib that had fallen out that they had failed to identify.  No, look I saw the roof support processes that they were using and particularly with their geotechnical monitoring and design each shift, so no I didn't, it didn't cause me to think that this was a regular thing that, that would alert me to think that there are some issues here that need to be resolved.

Q. I think if we can go back to the Neal and Gunningham schedule, page 141 again please Ms Basher, and you'll see the next visit after that is listed as 7 February 2008, and on paragraph 99 of your witness statement you refer to receiving a letter that day from Kobus Louw.  I wonder if you would just confirm that you didn't visit the mine that day?

A. Right, no I didn't.

Q. Right, so that date there is also wrong?

A. Perhaps in fairness to Gunningham/Neal, the, remember the requirement for an information visit where information was given and by an email, so it can be recorded as an information visit because you want to record it and the system doesn’t record it that well.

Q. Right.  Thank you, no I'm not intending to imply anything adverse or otherwise.  I'm just trying to get the facts right.

A. Yeah.

Q. And the next visit is listed as 11 March 2008 and you did attend then, because that’s when you wrote out those improvement notices.  Correct, that was a visit?

A. Okay, yeah, 11th of March was it?  What?  Yeah.

Q. Following that visit, you then visited on the 27th of May 2008, is that correct? 

A. Yes, I think so.  27th of May.  I'll just catch up I think.  Yes.

Q. And your final visit then was on the 30th of May 2008?

A. Yes.

Q. And on 30 May 2008, you had discussions in relation to methane being reported and bubbles in the face, is that right?

A. Yes.

Q. Am I right in understanding you sought a risk assessment in relation to whether flame-proof equipment should be used at that stage?

A. Yes, except Kevin and I both went on that visit and Kevin and I discussed it and we thought they were heading towards the fault.  They were 20 metres away on the direction that they were travelling and we thought, “Well, you’re better off to not worry about trying to use non‑flameproof equipment.  We recommend that you switch over to flameproof equipment, which would be the roadheader or the boomer.”
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Q. What were the risks you were concerned about that led to that view?

A. Well, I guess explosion or a methane fire, or certainly explosion with methane.

Q. Am I right that Pike River took the view that there wasn’t the need for flameproof equipment at that stage?

A. Yes, that’s true.

Q. Had you considered taking any enforcement action in relation to that?

A. Yes, I think the difficulty is that there wasn’t any methane as such, in terms of defining as a gassy mine and their full risk assessment was in place if methane was detected, they would certainly do what we’d asked, or they would certainly switch over to flameproof equipment.  But since there wasn’t any gas they wanted to use the jumbo, which was a much better machine for drill and blast in very hard rock with which they encountered, and for the height of the tunnel which was four and a half, five metres, so they wanted to continue using the jumbo.

Q. Well at that stage they had had some methane detected, hadn’t they?

A. Some methane, yes, that's right.

Q. And they were approaching a fault?

A. Yes.

Q. And the way the strata might react as it was being driven was unknown?

A. Yes.

Q. And if you’re satisfied that all practicable steps hadn’t been taken to ensure the health and safety of employees, you could’ve issued a prohibition notice or improvement notice?

A. Yes.

Q. And that wouldn't have depended on whether the mine met the requirement for gassiness in the regulations, would it?

A. No.

Q. No.  So you could’ve issued one?  

A. Well –

Q. I’m asking a question there rather than making a statement?

A. Okay, okay.  I see, we could’ve, yes, I see.  But I have to qualify that because it would depend on the risk.  I mean they were drilling ahead, what, 16 metres with a jumbo, to try and detect methane, and hadn’t found any, you know, any improvement notice can be appealed and we have to be reasonable, and for us to say, “No, you have to.  We think there’s significant risk and you have to go to flameproof equipment and we’re going to, because of the risk,” there probably wasn’t enough grounds for us to do that, enough evidence of the methane for us to do that.

Q. Finally on this Gunningham and Neal schedule please, so page 141, you’ll see fourth from the bottom is “Reference 11 June 2010, workplace information visit by Steve Moran.”  Who’s he?

A. Sorry, I’m – 11th of June 2000 and what?

Q. 2010, it’s the fourth from the bottom.

A. Okay, Steve Moran.  I don't know.

Q. Not to your knowledge a inspector?

A. No, I’m not sure who he is.

Q. Given the definition of workplace information we’ve discussed and the problem you’ve just raised with the computer systems identification of it, would it be fair to say that’s likely to not have involved a visit to the site?

A. I don’t know, yeah, well, mean a information visit, I don't know, to tell the truth, yeah.

Q. If I could just turn to a few other issues, first the main fan underground.  As I understand your statement, you weren’t aware of a main underground fan in any other coal mine?

A. No, I’d never seen one before.

Q. Had you given consideration to whether it would give rise to additional hazards compared to an above ground main fan which would need to be controlled?

A. Yes, it would give rise to additional hazards.
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Q. Did the department ever consider engaging an expert to report about the placement of the main underground fan?

A. No, no.

Q. Just turning to the drift, were you ever aware of a plan for Pike River Mine to be a two-drift mine?

A. No.

Q. Did you have concerns about there being only one main drift?

A. The main drift went down to 2100 metres and then I think there was going to be another 200 metres to the shaft and that 200 metres, about 100 metres was kilometres which may not contain that much methane.  So when I looked at the proposal I thought well it can be done safely but yeah, if there’d been a proposal for two, a choice between two drifts and the fan outside, be far better proposal so…

Q. Had the department ever considered engaging expert advice in relation to any aspect of the Pike River Mine prior to the tragedy?

A. No, I guess they hadn't.  They have asked to do the inspections.

Q. If I could take you please to DOL300070199/2.  If we could highlight please the top half Ms Basher, and the date on the preceding page is 27 May 2008.  Can you just confirm that these are your notes?

WITNESS REFERRED TO DOCUMENT DOL300070199/2

A. Yes, they’re my notes.

Q. And they would’ve been notes of your visit of that date?

A. Yes.

Q. Are you able just to read for us from the seventh line down where it starts, “Shaft sinking has started…?”

A. And do you want me to read it – “Shaft sinking has started, drill holes are being used to grout area.  2000 bags of grout have already been used.  Discussed ladderway in shaft.  110 metres will be second egress for about seven months.  May be a need for full restraint 10 metres between major landings.”  Shall I go, “Expecting to hit the coal in July, production to start December.”

Q. Thank you.  I take it that’s a reference to the main ventilation shaft?

A. Yes.

Q. Am I right that your understanding at that stage was that the plan would be that it would have landings every 10 metres?

A. Yes, well maximum.

Q. Was that a matter that you ever discussed with Mr Poynter?

A. Well what was the date of this inspection, is this –

Q. This is the 25th of May 2008, so you had in fact gone along with Mr Poynter?

A. Was Mr Poynter at this, was he?

Q. Well I think it may well be –

A. May, the day before or something.

Q. – a missed date by one day.

A. Right, so I'm not sure if Kevin, I'm not sure if Kevin was there.  

Q. You can't recall the nature of your discussions with him?

A. No.

Q. Did the Department at that stage give consideration to whether that ventilation shaft was in a return airway?

A. No.

Q. Or a second egress?

A. No.  The regulations just say two egresses not intake of both, both need, it doesn’t state whether they need to be intake or returns.

Q. Had a ventilation plan been considered by the department?

A. Sorry, had a what?

Q. Had a ventilation plan been considered by the department?

A. Had they submitted a ventilation plan to us?

Q. Yes?

A. No I don't think so.

Q. So there was essentially no consideration at that stage of whether that proposed second egress might operate essentially as a chimney in the event of an underground fire or explosion?

A. There was no talk about that.
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Q. Was consideration given at that stage to how practical it would be to climb that in the event of an emergency?

A. Yes we looked at, oh I looked at the definition of a, a second egress had to be one you went out by mechanical means, the other on foot and that would comply with, “on foot,” in my opinion, to go up a ladder.

Q. Yes, but aside from compliance was consideration given about whether it was going to be practical for men to climb out of that in an emergency?

A. It depends on the emergency.  If you mean if there was a collapse in the drive and then people were to go out that, they didn't have to hurry, they weren't in smoke or do you mean – or you know, there’s some other situations might be an explosion or fire.

Q. But you and Mr Poynter visited together and I’m just wondering whether you or the Department considered at that stage whether it was going to be practical for that to be used as an egress in an emergency?

A. It would depend on the emergency.

Q. Wasn’t this the stage at which the Department had to consider the appropriateness of the emergency egress at that mine?

A. There’s two emergency egresses isn't there.  Once the shaft is in, there’s the shaft and the drive.  Perhaps if there’s a collapse in the shaft and you have to go up in the drive and you have to go out through the tunnel, through the shaft, that’s sounds like a reasonable option.  If there was fire in the intake and you had to go up the shaft well then, no it wouldn't be, so you'd be looking at the refuge chamber or something like that in the meantime 'til they got the fire out.

Q. Yes, my point is, isn't this the stage at which the Department ought to have given serious attention to whether or not this was an appropriate second means of egress for use in emergencies?

A. When you do your risk assessment the requirement in the Act is for two means of egress and if you go through each of the scenarios of a fall or a fire or explosion, it will be – except for in certain circumstances it would meet the regulations in the sense there was two although a modern way of thinking which were just coming to Johan, had some ideas was two (inaudible 16:23:36) intakes and it’s not law at the moment but there’s definitely good reason to do that.

Q. You will see that your note refers to, “Ladderway and shaft 110m,” presumably metres “will be second egress for about seven”, and then the abbreviation for months.  Does the Department’s view of whether it’s acceptable to have an egress such as that depend on the length of time for which it might be used?

A. No, I think it would an acceptable means under the present legislation, it would be an acceptable means of egress for quite some time as long as we have refuge chambers, however, modern practice we would be encouraging people to have two egresses in the intake.
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Q. Well I suggest to you that it wasn’t an acceptable means of egress?

A. (no audible answer)

Q. And given that you’ve expressed the view that it was, can I ask you this.  Did the Department ever seek advice or report about whether or not that was a second means of egress that complied with the regulations?
A. Did they have a second advice from some, from an external person?

Q. Externally or internally?

A. No.  It was…

Q. If we could just turn to a different document please Ms Basher, DOL300030119/1?  

WITNESS REFERRED TO DOCUMENT DOL300030119/1

Q. You’ll see that this is an email of 20 April 2009 from Mr Poynter to Mr Booyse and a copy to you, containing some safety statistics presented to the board from Pike River.  Do you recall receiving that?

A. No I don’t.

Q. Ms Basher, if I could just ask for page 10 of that document.  This is the information supplied by Pike River under cover of that email.  You’ll see it’s a pie chart entitled, “Incidents by cause of accident/harm,” based on 132 reported incidents from 01 September ’08 to 22 March ’09.  Do you see that?

A. Yes.

Q. Up the top you'll see that the incidents include misuse/malfunction of equipment 6%?

A. Yes.

Q. Faulty equipment, maintenance, damaged equipment 6%?

A. Yes.

Q. Substandard housekeeping 6%?

A. Yes.

Q. Substandard environmental conditions 5%?  Yes?

A. Yes.

Q. Protective clothing not worn, 2%

A. Yes.

Q. I take it some of these matters would be of concern to an inspector.  Is that a fair comment?

A. Yes.

Q. They’re matters which would perhaps warrant some enquiry about?

A. Yes, statistics are good to identify areas where you can target.

Q. Did you, Mr Poynter and Mr Booyse ever discuss this document?

A. Not that I'm aware of.

Q. Just turn to a different issue, which is the information the Department had at its disposal when you were at Pike River.  If I could just ask 
Ms Basher please if you could just show DOL.012.03499/1?  It’s not available but conveniently Mr Poynter, it’s a document headed, “Pike River Coal Company Financial Mine Plan and Financial Model,” as at 13 July 2005 and you'll remember having a look at that this morning.  Do you recall that?

A. Yes, yes.

Q. And can you just confirm that to your knowledge the Department didn't ever receive that?

A. I've never seen that document.

Q. To your knowledge did the Department receive any document from 
Pike River giving an overview of matters such as the geology, coal seam, extraction methods, risks, hazards and controls that would be used?

A. The only document I got was when I first started, I got part of the, I asked for part of the geotechnical appraisal and the plan I think.

Q. Being the mine plan?

A. Yeah, being the mine plan.

Q. And I take it the department didn't to your knowledge, receive any documentation from any other regulatory agency, for example, 
Ministry of Economic Development or the councils?

A. No.
A. And that was never sought?

Q. No.
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Q. And in paragraph 17 of your witness statement, you describe emailing to Mr Whittall that you had no objection for his proposal, and I presume you mean there the proposal for developing the mine?

A. Sorry, I’m a bit lost here, which ones that?

Q. If I could ask you to turn to paragraph 17 of your witness statement?

A. Okay.
WITNESS REFERRED TO STATEMENT PARAGRAPH 17

Q. See, it says, “On 12 May 2005, I emailed Peter Whittall and told him I had no objection to the proposal he had sent me.”

A. No.

Q. I presume that was the proposal for developing the mine?

A. Using the contractors who were non-flam – is it calling it the tunnel, using non-flameproof equipment.

Q. I’m presuming the Department never sought detailed information about the mine, its proposals, its hazards, et cetera, because it doesn’t have a consenting role in relation to mines, is that a fair comment?

A. There was the inspector who would’ve been involved at the initial stages of Pike, was Bill Taylor, he may have asked for that information, but generally the Department would not – it would have to be just from the inspector’s own initiative.  The Department doesn’t normally, would not normally ask for that.

Q. Well, if we could just look at a letter of his of 3 April 2006 to Pike River – Ms Basher, DOL300070217/1?

WITNESS REFERRED TO LETTER DOL300070217/1

Q. You’ll see this is letter, 3 April 2006, signed by Bill Taylor, senior advisor mining, to Pike River Coal?

A. Yes.

Q. And he at that time was an underground coal mine inspector with the department?

A. Yes.  And senior advisor, that's right.

Q. And in relation to regulation 8 of the Health and Safety in Employment (Mining-Underground) Regulations 1999, he says, second paragraph, “Whilst this may be open to interpretation, the Department would regard that as a minimum a safety management plan for the initial tunnelling phase of the operation be produced.”

A. Yes.

Q. Do you know whether that was ever produced to the Department?

A. No, I don't know.

Q. Not something you ever saw?

A. No.

Q. He then says, “At a later date, there would be an expectation that a similar document or collection of documents be produced in relation to the coalmining phase.”  Are you aware of whether a similar document, a safety management plan was ever provided to the Department in relation to the coalmining phase?

A. No.

Q. Do you know whether the Department ever sought one?

A. No, I don't know.

Q. If I could just ask Ms Basher for you to call up document CAC0117/3?

WITNESS REFERRED TO DOCUMENT CAC0117/3

Q. I’m just going to show you a series of four schedules prepared by the Commission, which lists some of the types of records which Pike River had, and I’m just going to ask you to identify which ones, if any, you looked at and in fairness, I want to note that a lot of these might not have been in existence at the time at which you inspected the mine, so the purpose of this is just to find out what you did look at.  Did you ever look at any of the documents on schedule A?

A. Probably did see some multiple shotfiring records, whether they’re firing in the drive, especially when the explosives were stolen.  I probably would’ve seen that.  Probably the only one.
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Q. Next page please Ms Basher and this is schedule B, any that you can recall checking or seeing from there?

A. I probably would’ve seen some incident reports.

Q. Would you have made a record of those if you'd seen them?

A. No.  I would’ve gone onsite with the, in the tunnel and maybe can't recall but often I’d look, sometimes I’d look at the incident report, if you've got the incident reports there and just have a quick look at some of them.

Q. What about schedule C?

A. No.  Yeah, audits were sometimes good to get hold of, if someone had the – but no.

Q. Well sorry –

A. No, sorry.

Q. - when you say they were good to get hold of, did you see –

A. Yeah, I was thinking of Solid Energy where we asked for some audit reports but no, I'm, no.

Q. But you didn’t ask for any audit reports with Pike River?

A. No, no, Pike River, no.

Q. Schedule D, just the next page?

A. No, no.  Hazard register in a sense that not really but some of the risk assessments had some hazard registers in them.

Q. If we could have DAO.011.00219/1.  

WITNESS REFERRED TO DOCUMENT DAO.011.00219/1

Q. Well it’s a document headed specific contractor OH&S system evaluation and conformant audit.  Do you recall if you ever looked at such a document?

A. Have we got it here, is it?  No, I don't think so.  What it is, sorry, what was it?

Q. You didn’t request any audit documents.  Is that right?

A. No, no.

Q. And you didn’t view any audit documents?

A. No.

Q. Ms Basher could we have DAO.004.00798/1.  

Witness referred to document DAO.004.00798/1

Q. This is a document headed, “Incident accident near event register Pike River Coal Limited,” with the date starting 001 on 16 January 2006.  Did you ever inspect the incident accident near hit event register?

A. No.  There is a requirement to send that to us, isn't there?  I'm not sure if they ever did, can't remember.

Q. Well if we just look at some of the matters in it.  Number 007 McConnell Dowell unsupported roof collapse in tunnel, 17 December 2006.  Is that the sort of matter that had you known about it you might’ve wanted to enquire into?

A. That’s reportable under the regulations.

Q. I take it you weren't aware of that?

A. No, I wasn’t.

Q. Were you the inspector at that time?

A. No, I think my first visit is 2007, isn't it?  Yeah, February 2007.  It may have been reported then to Bill.
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Q. Let's go to another, this time DAO.004.00789/1, number 033 which is the third down.  “McConnell Dowell, ventilation shutdown, crew not withdrawn from face after 30 minutes, fan restarted after 60 minutes, 11 May 2007.”  Were you aware of that?

A. No, it’s a breach, that’s a, they’ve written, they’ve breached the regulations.

Q. You would've been concerned about that?

A. Yes, that’s an omission of a breach.

Q. Second from the bottom number 044, “Unsafe act, person removed a person’s tag on tag in/tag out board 25 July 2007.”  Were you aware of that?

A. No.

Q. I take it you would've viewed that matter seriously?

A. Yes, that’s right.

Q. It would've warranted an investigation of some sort, correct?

A. That's right, yes whether they used their own investigation or we did one, yeah.

Q. Ms Basher please could we have DAO.004.00791/1.  Sixth down number 066, “Tunnel first aid medical injury - McConnell employee,” I won’t name the employee.  “Bruising to lumbar area after rock fell from face while loading explosives 15 October 2007.”  Were you aware of that matter?

A. No, no.

Q. That the sort of matter that had you been aware of it, you might’ve investigated?

A. Yes I would expect that to be notified.  There’s a – well it may not be serious harm, however does it fit into the definition of unplanned fall of ground, certainly a serious matter.  It may not have to be notified, depends on the size of the rock.  It sounds like he’s injured so they should’ve notified.  If in doubt, notify.

Q. Ms Basher please DAO.011.24660/3.  This doesn’t seem to come up but I'll read it for you.  It’s number 117.  “Unsafe at/SOPs – tunnel - McConnell during a routine inspection of boomer working area, PRCL representative observed that the Drager gas detector was incorrectly placed to detect methane at high levels, 26 March 2008.”  That the sort of matter in which you would've taken interest as an inspector?

A. Yes I would expect them to probably handle that themselves, but it would be good to be notified of these things.

Q. And perhaps finally, it’s the same document so I'll have to just read it.  Number 132, “Tunnel, McDowell PRC employee found detonator hanging on rib bolt in B4 intersection.  Given to undermanager for further investigation, 28 May 2008.”  Is that the sort of matter that you might have taken an interest in as an inspector?

A. You know, I guess there’s no requirement for them to notify those but yes, it’s certainly a serious incident.
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Q. I take it, fair to say at this stage that the inspections that you conducted at Pike River and the enquiries you made weren't sufficient for you to be able to form a view as to whether or not Pike River and its contractors were complying with the Health and Safety in Employment Act and regulations?

A. Well, true, we weren't.  Once, when I look back once every three months was obviously not enough and we should have been auditing.

Q. Just the final topic Mr Firmin, and I just want to look at the knowledge that the Department through you had of Pike River by the time you had finished inspecting in May 2008, by then the Department would have known that the mine was geographically isolated?

A. Yes.

Q. That it was developing a substantial infrastructure?

A. Yes.

Q. Which involved developing and installing its own electrical system?

A. Yes.

Q. That there’d be a substantial amount of electrical equipment underground?

A. Yes.

Q. That it would be undertaking plant and vehicle servicing and maintenance on site?

A. Yes.

Q. That it would need to be able to cope with initial emergency responses on site?

A. Yes, although they did have the service I think of the local fire engine, fire service.

Q. If we look at the geology, it would have known that the area, the mine was in an area with complex geology?

A. Yes.

Q. Working in close proximity to the fault?

A. Yes.

Q. With the drift going through it?

A. Yes.

Q. It would've known that one of the consequences of that was weak strata in places?

A. Yes.

Q. With sandstone above the Brunner seam?

A. Yes, is that a hazard or …

Q. Well I'm just going through information the Department would've known.

A. Yeah.

Q. As a result of the Mount Davy incident, it would've known that there may be outburst potential there?

A. Yes, we were aware of that particular issue, especially Kevin.  He was, followed up on that with a – they gave us a report.  Gave Kevin a report on potential.

Q. Did the Department ever seek from Pike River information about the extent of its borehole data?

A. No.

Q. It would've known that it was going to be a gassy mine?

A. Yes.

Q. Did it ever ask for the gas drainage plans?

A. I'm not sure.

Q. Did it ever receive any spontaneous combustion reports?

A. I'm not sure on that.  

Q. In terms of the design, it would've known that it was going to be lengthy single drift of 2.4 kilometres roughly?

A. Yes, I was aware of that.

Q. And that for a period of time, the second egress was going to be up about a 110 metre vertical shaft?

A. Yes.

Q. That it was going to involve various different companies working together?

A. Yes.

Q. And would you agree that having many different companies working together can introduce challenges in terms of managing health and safety?

A. Yes.

Q. Of course, it was aware that Pike River was in the development stage.  Would you agree that a development stage carries risks from a health and safety perspective?

A. Yes.

Q. As new systems are being developed and tested?

A. Yes, new mine.

Q. And you'd agree that new systems are prone to deficiencies?

A. Well teething troubles.  Yeah, you've got to get them to work properly.

Q. I think the Department would've also know that there were difficulties in engaging experienced miners in New Zealand?

A. Yes.
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Q. And so it would’ve been clear to it that Pike River would likely have some inexperienced workers?

A. It’s a problem for New Zealand really.

Q. And inexperience is something that increases the risk underground, is that right?

A. That’s true.

Q. And it would’ve had some workers from overseas, that would’ve been known?

A. Yes.

Q. And the department would’ve known that mining in the West Coast environment is quite different from mining in many overseas places, for example, Australia?

A. Yes.

Q. And so it must’ve known that there would’ve at least be a risk that some of the miners from overseas wouldn't have the skills ideally suited to the West Coast environment?

A. Yes.

Q. Of course, it was aware that this was going to involve hydromining?

A. Yes.

Q. And that that introduces a fresh set of risks compared to more conventional mining.  Is that a fair comment?

A. It’s quite a safe form of mining, perhaps, similar perhaps of Longwall in terms of safety for extraction, but quite different.

Q. Right, a special set of risks compared to normal mining?

A. A special set of risks, yes.

Q. And of course, as a result of your visits, you knew at least there was an incident where there was insufficient guarding of the conveyor?

A. Yes.

Q. Insufficient floor protection in the case of a contractor?

A. Yes.

Q. An issue with electrical equipment in relation to another contractor for which you issued a notice?  There’d been an issue over the sufficiency of communications installed for those on nightshift during the drive?

A. Yes.

Q. And it had already had concerns about whether there were sufficient safety measures for those underground and by that I’m referring to the refuge station changeover issue, while the drift was being driven?

A. Yes.

Q. I think we know from Phase One that the department was aware of the lack of industry specific codes and guidance?

A. Yes.

Q. I’m not going to continue to list those matters, but it’d be fair to say, wouldn't it that it must’ve been known by the Department that this was going to be a complex and difficult operation?

A. Yes, I think the West Coast tends to be that way – any mine really.

Q. And that Pike River and its contractors were going to have to identify and manage the hazards and risks very carefully in order to meet the requirements of the Health and Safety in Employment Act?

A. Yes.

Q. Appreciating from the Phase One evidence and some of yours today that the coal mines inspectors were under pressure and were only able to visit once every three months, you would accept that those circumstances would justify far more frequent visiting regime?

A. Definitely, I guess at the time, we should’ve been doing that.

Q. And you’re aware that from when Mr Poynter started from April 2008, to when he received a certificate of appointment in 18 June 2009, he was a trainee inspector?

A. If you like, yeah.  He had a role where he was, he didn’t have his warrant.

Q. Well he was still undergoing the training courses, wasn’t he?

A. He was undergoing training, very competent, good experience, good management experience, West Coast experience.
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Q. Against that background, did the department give any consideration to whether the Pike River Mine was a mine that it ought to have given more close scrutiny to?

A. No, I think it was put into the system where the mine, it wasn’t thought of in those terms.  Mines inspectors inspected mines every three months, general workplace only once every five years so that was adequate.

Q. Those comments as are many of mine not directed at you but did the Department give any consideration to whether it was appropriate after you stopped inspecting this in May 2008 for the responsibility of inspection to lie within a trainee inspector?

A. I don't think they considered that.  What normally happens is I think for Bill Taylor and the rest of them, we just take over.  Yes, I guess he was inexperienced in the terms of being an inspector.

the commission addresses counsel – applicationS for cross‑examination of witness – all granted 
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Q. Good morning Mr Firmin.  Just so you understand I’m counsel for McConnell Dowell?

A. Okay.

Q. I’d just like to ask you some questions about a couple of topics that my learned friend Mr Wilding went through with you yesterday.  Now Mr Firmin the first thing I’d like to talk to you about is the, the rock bolting into the main drift tunnel back in 2007 when you were the inspector responsible for the department and directions with the mine.  And you might remember that paragraphs 34 to 45 of your brief of evidence, the one you did on the 19th of October, you commented there on some of the challenges that were being faced in the, in the tunnel at that stage.  Do you remember that?

A. Yes, the rock fault tests.

Q. Beg your pardon?

A. It started with the rock fault, fault tests.

Q. Yes.

A. Yep.

Q. And we also had Mr Wilding yesterday, just for the record, it was pages 2846 and 2847 of the transcript where he was asking you about these issues.  Now would you accept that it was prudent for McConnell Dowell to be checking the rock faults to make sure that they were taking?

A. Yes.

Q. And McConnell Dowell had URS as the geotech consultants who were helping with that process, didn't they?

A. Yes.

Q. And you referred in your evidence to a 10% failure rate with the rock faults and having some concerns about that?

A. Yes.

Q. The failure was primarily in the first 30 metres of the tunnel, wasn’t it?

A. It could've been I, I remember I got the rock bolt torque tests and it was the first – I’m not sure, yeah, could be.  Have you got that evidence have you?

Q. Yes, well I’ll take you to a document in a moment, but do you remember having discussions with Pike and with McConnell Dowell and URS about the fact that the ground conditions when they first started the tunnel were way worse than they were expecting?

A. Yes.

Q. That meant that the rock bolts that they were initially putting in weren’t strong enough because the ground was just disintegrating around them, isn’t that right?

A. I think, you know, it’s the bond between the rock and the bolt and the polyester resin.

Q. That’s right and the resin was just sort of disappearing out into the fissures and the rock because the rock was too soft, wasn’t it?

A. I think that would be one, one possibility, yeah.

Q. And so McConnell Dowell actually made a whole series of changes to take account of that, didn't they?

A. They did, yes.

Q. And so they changed the grouted bars and put in 300% extra grouting for each rock bolt, didn't they?

A. The details of what they did – there was quite a, quite a big list and they sent me a letter with, with a comprehensive appraisal of how they changed their procedures and the amount of chemicals et cetera to make sure that those rock bolts held.

Q. And you were satisfied that the steps that they took were prudent and sensible, weren’t they?

A. Excellent, it was very good geotechnical work.
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Q. Perhaps if I refer you to a document and Ms Basher this is going to be DOL3000070010.

WITNESS REFERRED TO DOCUMENT DOL3000070010

Q. Sir, perhaps this is taking a while for Ms Basher, shall I move on to some other questions and I can come back to this document once it’s available.  All right, Mr Firmin, we’ll come back to the rock bolting.  I’d just like to turn now to the question of the refuge chamber in the main drift tunnel.  Now you talk about that at paragraphs 50 to 70 of your witness statement, can you remember that?

A. Yes.

Q. And then yesterday, Mr Wilding asked you some questions about it, and just for the record that was at pages 2854 to 2857 of the transcript.  Do you remember that?

A. Yes.

Q. Now you’d accept, I think, wouldn't you that there was no need for a refuge station early on in the development of the tunnel, was there?

A. How do you mean by “earlier on”?

Q. I mean for the first few hundred metres?

A. Yes.  Generally I would think 750 metres.
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Q. Now under the Health and Safety in Employment Act and the Underground Mining Regulations it’s up to the duty holders to decide what controls they put in place to protect against risks, isn't it?

A. Yes, their responsibility.

Q. And there's no regulations or code of practice in New Zealand or even any guidelines about when or where to put in a refuge chamber underground?

A. That’s true.

Q. So ultimately the location was really a matter for Pike River Coal, wasn’t it?

A. Yes but then again I am the regulator to oversee.

Q. And that’s why you wanted to talk to Mr Whittall about where it was ultimately going to be located.  Is that right?

A. At that stage if I couldn't get an agreement I was going to talk to Peter Whittall but I think Kobus said, “Look, I’ll get back to you.”

Q. Now Pike River and McConnell Dowell actually completed a risk assessment around the need for a refuge chamber, didn’t they?

A. Yes.

Q. And that was them taking the prudent step considering the risks and then making the decision as they saw it just like the Health and Safety in Employment Act requires?

A. From my memory they made the decision, the risk assessment that they didn’t need one, that you could walk out.

Q. Now you first raised this issue with them I think during a visit on the 2nd of May 2007.  Is that right?

A. I’ll go to my notes or I'm quite happy with that, if you like, or…

Q. No, that’s from your witness statement so?

A. Okay, well I’ll just, shall I check that, the date, is that important?  The 2nd of May, yes, that's right.

Q. And by the 19th of September, which is only some four months later you were told that actually the changeover station had been installed, correct?

A. Yes, it was quite – it was July, wasn’t it, I got a letter?

Q. No, September I think, the 19th of September?

A. September was it, okay.

Q. And in that intervening period you had a range of interactions with Pike River and McConnell Dowell, didn’t you, about this issue?

A. Yes.

Q. So there were lots of emails going backwards and forwards?

A. Lots of emails, yeah, trying to show that it was a practical step.

Q. And in that interim period McConnell Dowell and Pike took a range of interim measures, didn’t they, just to make sure that people were going to be safe underground?

A. I think they just went with the, that they could walk out with self contained self rescuers which they had personally on their belts.

Q. Well they changed to self-rescuers, didn’t they, so that they got 90 minute units which had much longer capacity?

A. No, they only had those in the exchange chamber.

Q. Well Ms Basher are you up to documents now?  Can we go to DOL300008012?
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WITNESS REFERRED TO DOCUMENT DOL300008012
Q. And if you can go down Ms Basher to the bottom of the /1 page and then also to the top of the /2, just highlight from the second to last line of the first page.  I think Mr Firmin you can see that this is an email from Kobus Louw who was Pike’s mine manager to you on the 1st of August 2007, is that correct?

A. Yes.

Q. So Ms Basher are you going to highlight from the – sorry and this is Mr Louw telling you what some current actions they were doing and you see there the third bullet point, purchasing 90 minute self-rescue units?

A. Yes I’m a wee bit unsure how they were used.  Those 90 minute ones are quite a big self-rescuer, you wouldn't wear them on your belt.  

Q. Now perhaps if we go back to the question of the rock bolts and Ms Basher can we now have the document I'd asked for initially which is DOL3000070010?

WITNESS REFERRED TO DOCUMENT DOL3000070010

Q. Mr Firmin, you'll see that this is a letter dated 2 April 2007 addressed to you and if you can take it from me at page 2 it demonstrates that it was from Mr Whittall?

A. Yes.

Q. And you'll see that at paragraph 1 it references an attachment to the letter under the reference NTE227?

A. Yes.

Q. And Ms Basher if you please go to the /3 page and can you start by please highlighting paragraph 1.  So Mr Firmin, this is the attachment that was being referred to by Mr Whittall in his letter and it’s a letter to Les McCracken of Pike River Coal and it’s from McConnell Dowell and you see there in paragraph 1 it says, “URS have reviewed the test results and have in fact been involved with the testing and bolt replacement.”  And it’s just confirming what you knew isn't it that competent professionals were actually assessing the situation with the rock bolts and making decisions about them?
A. Yes, this is very good.  
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Q. And if you look down to the fourth line of that paragraph, “The other important issue is that all failed bolts located are replaced and a failed bolt has its head destroyed so that they cannot be used in the future.”  So you’d accept that was a sensible and prudent thing for them to be doing, wasn’t it?

A. Yes.

Q. And you were actually involved in the process of working out how they were going to do that testing, weren't you?

A. I'm not, no, I’m not sure what you mean there.

Q. Well if you look at paragraph 2, “Our test procedure has been forwarded to yourselves recently.”  Would that be to you or to another coal mines’ inspector?

A. I'm not, I'm not 100% sure.  I could have seen that document.

Q. And Ms Basher, if we could highlight paragraph 4 please?  Once the ground started to improve, Mr Firmin, the performance of the rock bolts also got a whole lot better, didn't it?
A. Yes, yeah, I agree.

Q. And if you have a look at just at the last line of that paragraph 4, it says that the bolt failure rate since change 2000.  That’s a typo there, it says 200, sorry change 200, my mistake, is 3.7% and that was far better, wasn’t it?

A. Yes.

Q. Ms Basher, if you could go to the /4 of the same document and just highlight from line 5?  The sentence that starts from, “December,” onwards.  So you see there, Mr Firmin in paragraph 6, Mr Whittall was telling you, passing on information from McConnell Dowell about the range of changes that they’d made including a larger diameter resin cartridge and getting more resin in there, changed drill bits, changed bolts and changed nuts.  Do you accept that?

A. Yes.

Q. And again that was all prudent steps for McConnell Dowell to be taking to actually make sure that the rock bolts were working properly?

A. Yes.

Q. Finally for this document, Ms Basher, if you can highlight paragraph 7 please?  You were also being told weren't you Mr Firmin that URS, the geotech consultants, they were confirming support as the tunnel advanced?

A. Yes.
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Q. Is it fair to say that all this information was giving you a fair degree of comfort that things were being managed appropriately underground?

A. Yes.

Q. Now, do you remember yesterday that Mr Wilding asked you about the need for a safety management plan during the tunnelling works?

A. Yes.

Q. And for the record, that was at pages 2868 to 2869 of the transcript.  Perhaps it would be easiest if we just briefly bring it up, Ms Basher, document DOL300070217?  This is a document Mr Firmin, I think my learned friend Mr Wilding showed you yesterday, a letter from Bill Taylor?

WITNESS REFERRED TO DOCUMENT DOL300070217

A. Yes.  

Q. And do you see there in paragraph 3 in the middle, he’s talking about the need for a safety management plan to be produced?

A. Yes.

Q. To your knowledge, a safety management plan was actually prepared, wasn’t it?

A. I had a lot – we received a lot of construction execution plans, but not specifically that I can remember a overall safety management, Hazards safety management plan.

Q. Well there was overall project execution plan that effectively fulfilled that function, wasn’t there?

A. I’m sure there was – I’m not sure if I saw it.  I saw part of the geotechnical report when I first asked for that.

Q. Because actually McConnell Dowell and Pike did a major risk assessment at the start involving consultants in order to assess all the risk and create a plan for exactly that purpose, didn’t they?

A. When I first visited the site and I asked for some material, and part of that looked like it came out of a bigger safety management plan.  I haven’t seen that plan that I can recall.

Q. Have you been reading the evidence of the other participants for the hearings of this Royal Commission, Mr Firmin?

A. Most of them, yeah.

Q. Do you remember reading the evidence of a Mr Edwards of McConnell Dowell in Phase One?

A. Joe Edwards, yes.

Q. Yes.  And in that evidence which for the record is MCD001, he talked at paragraphs 29 and 30 about McConnell Dowell having a project execution plan, didn’t he?

WITNESS REFERRED TO DOCUMENT MCD001

A. I’ll take your word for it, yeah, I can’t –

Q. Right, okay, well you don’t remember it now?

A. No, I don’t know.

Q. Mr Firmin, would you say that as a coal mines inspector working for the Department of Labour, is your approach consistent with what general warranted inspectors do in non-coal mine workplaces?

A. We’d have a similar approach for a different workplace.  Every inspector tries to work within the framework of the policy in the Department of Labour.

Q. And would you agree that it’s the Department of Labour’s policy generally, not just in relation to coal mines that you don’t have to use an enforcement tool, one of the powers that Mr Wilding was speaking with you about yesterday, every single time you see something in a workplace that isn’t quite right?

A. Yes, our policy allows where you can get the people that you’re working with to comply with issues that you can write what’s called a negotiated letter.
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Q. And would you agree with me that sometimes people in workplaces will make mistakes, but it doesn’t necessarily mean that the systems or the controls in the workplace are the problem?

A. Yes, it’s a, I like to think of it as a partnership that you can get in there and talk with people and get beneath a certain level and they trust you then yeah, it’s a partnership to try and identify hazards et cetera.

Q. And yesterday you were talking about the Braithwaite triangle was it?

A. Yes that’s right.

Q. Yes, would you accept that McConnell Dowell was a business that you felt comfortable having that collaborative approach with because of the approach they took to safety?

A. Yes I think when I've referred to my dealings with Pike River, McConnell Dowell were the major contractor and in effect they were the main, they were really the people that I contacted and the tunnel manager was the guy, was the person that would take me round, so a lot of that really was assessment of McConnell Dowell.

Q. And by and large you felt satisfied of what McConnell Dowell was doing which was prudent, practical and safe didn't you?

A. Yes.

cross-examination:  mr rapley

Q. Mr Firmin good morning my name’s James Rapley and I act for Mr Neville Rockhouse.  I'd just like to ask you just a few questions primarily focusing on your dealings with him.  So when you were carrying out these inspections, was Mr Kobus Louw the mine manager in the main?

A. In the main, yes.

Q. And during those inspections you went underground with Mr Louw?

A. Sometimes, mainly with the McConnell Dowell tunnel manager, Kobus and mainly with Neville Rockhouse.

Q. The occasions that you went underground with Pike River people, Mr Louw, Mr Rockhouse would always accompany you?

A. I’m not sure always, but Neville was generally there.

Q. And during those inspections Mr Rockhouse was able to freely talk with you and vice versa?

A. Yes.

Q. The inspections that you carried out onsite at Pike River were walk through inspections weren't they, where you were walking around primarily looking for hazards?

A. Yes.

Q. And that was for things such as housekeeping like cables being rolled up or whatever you might come across?

A. Yes.

Q. Did you ever carry out any ventilation checks?

A. Not myself, I carried my Drager mini-warn so I could check the air quality but I didn't have a, didn't take a anemometer  I relied on them to tell me what their readings were plus you could get a general feel of the airflow.

Q. And electrical safety checks, did you inspect those sorts of things?

A. We had Richard Davenport do one check while I was there and then generally I would just do the visual check of the electrical gear.

Q. Primarily to ensure that it was sort of tidy and safe and things were looking –

A. Yeah no obvious damage so I'd have to pick something obviously not, but something that didn't look as though it should.

Q. Now on 11 March 2008 during the construction of the coal handling preparation plant, you visited Pike River Coal and I've just taken that from your brief at paragraph 127 and you get a walk around with Mr Rockhouse?

A. Yes.

Q. And do you recall Mr Firmin that Mr Rockhouse told you he was having some difficulties with a couple of contractors down at the preparation plant, issues with their compliance levels?

A. No I don’t remember that.
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Q. And he gave you the details and told you you could issue an improvement notice over those things if you thought that would be a good idea.  Do you remember the conversation flowing like that?

A. Yeah, I remember when we went down to the processing plant and we saw those guys and I said look, you know, I think this will be an improvement notice and he said, yeah, I think you’re right.

Q. So he told you about the problems he was having sought your help and you assisted?

A. Yeah, he was very good like that, yeah, he was…

Q. From that point onwards you didn’t seek out Mr Rockhouse to ask him if there was any other problems that you should be aware of, that the Department should be aware of, did you?

A. I mean when I did an inspection, Neville would usually be there, he had ample time, we would be talking, I'm not quite sure what you mean by, “did I seek him out”.  He would’ve had plenty of time to talk to me, I didn’t take him aside and say look, any particular issues.

Q. Well you found him, Mr Rockhouse, approachable and easy to talk to about health and safety issues?

A. Excellent.

Q. Did you at any stage sort of go into his office and sit down have a one‑on‑one sort of talk to him and get a briefing really on the state of things?

A. No, I can't remember ever doing it.

Q. That’s what I mean by sort of sitting down with him, one sort of safety man to another and really seek out his views?

A. No, I never did that formally.  I mean when I turned up at the office we usually went to McConnell Dowell’s office there and we’d be, I’d imagine we’d be together quite often by ourselves and the different tunnel managers came in, I would’ve thought he would’ve had time but no, I never actually formally took him aside and said look, any issues.

Q. So it was more a situation of you going to the site, perhaps meeting with the mine manager or other McConnell Dowell people and then gathering Mr Rockhouse or not, depending upon the day and walking around with these men?

A. Yes, we would communicate by email and sometimes by phone.

Q. Sure.

A. So it was ongoing.

Q. You told us yesterday when questioned by the counsel for the Commission that sometimes you'd do your inspections without a safety person.  So for example, just the mines manager, is that right?

A. Yes.  You may not, there may be a group of you, depends who’s available.

Q. Perhaps on those occasions you might’ve seen safety things that concerned you and brought that to the attention of whoever the mine manager or Pike River manager was.  Is that right?

A. Yes.

Q. But you wouldn’t then go back and sit down with Mr Rockhouse and raise these things with him or bring him to his attention?

A. No, whoever I was with, which was generally Neville but I’d put that in that letter, anything that we discussed or any issue was put in writing.

Q. And go back to the mine manager?

A. It would go back to often McConnell Dowell as the contractor.  So it might go to Corrie, Corrie van Wyk and usually CC'd to Neville or Peter, somebody in Pike.

Q. Were you still carrying out inspections of Pike River when Michael Bevan was the mine manager?

A. No.
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cross-examination:  Mr Hampton 

Q. Mr Firmin, we spoke at Phase One, you’ll recall?

A. Yes.

Q. And I want to follow up something that Mr Wilding asked you yesterday and which was raised in Phase One and that is inspections.  Mr Wilding asked you yesterday about frequency of visits and whether the three monthly plan had changed.  Do you recall that?

A. Yes.

Q. What about, has there been any change of view or policy as to visits, inspections of the back shifts?

A. We haven't discussed that.  I, I've taken a few initiatives myself and brought that up with John Kay.

Q. And is it to be done?

A. Yes, it’s going to be done.

Q. It hasn’t been done yet, I take it?

A. No, I did one unannounced inspection around about 2.30, 3 o'clock, when, at the East Mine and another one, we’d talked with Solid Energy who said there were some safety issues.  And I left notice that they wanted some form of notice.  

Q. What, before you visited?

A. Before we visited, yeah.  An unannounced visit, could you give us some sort of notice because they don’t have people on shift.

Q. Are you prepared to accept that from Solid Energy that you're not going to make unannounced visits?

A. No, no.  We trialled it.  It didn't work, so I rang them back and said, “Look, sorry, I'm just going to turn up.”

Q. So have you made unannounced visits?

A. Just the one so far.

Q. Just the one.  I raise that issue because the local journal of record, 
“The Greymouth Star”, on the 2nd of November in CPMU0025, I'm not sure that you can get it Ms Basher, but they made reference to unannounced visits that now are taking place in the United States, US mines inspectors under the US Mines Safety and Health Administration.  Can we swing it round so that we can see that quick read thing, 
Ms Basher? I picked it up from that.  Had you seen that in reference at all in any of your newspapers?

A. I did read something like that.

Q. Did you?

A. Yeah.

Q. And did you go back then to the US Mines Safety and Health Administration press release of 26th October 2011, EPMU0027, please Ms Basher?  Following what you saw in the newspaper, did you follow that up by going back to the US Mine Safety and Health Administration?

WITNESS REFERRED TO US MINE SAFETY AND HEALTH ADMINISTRATION PRESS RELEASE

A. Sorry, when you said did I see that particular article in the newspaper, no, I’ve read something about what…

Q. You read something about it?

A. About the unannounced inspections, that they were doing more unannounced inspections over in America, but no, I didn’t go to it.

Q. Did you follow it up then at all as to what they were doing in the 
United States, what best practice they were adopting?

A. No.
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Q. So, anything that’s in EPMU0027 comes as news to you, does it?

A. It would.

Q. Isn’t that part of what you should be doing regularly, finding out what other mines inspectors around the world are doing, particularly in relation to underground coal mines?

A. Yes.

Q. The other thing that “The Greymouth Star,” if we can go back to 0025 please Ms Basher, mentioned on that same day, different article, was something about canopies, canopies over the portal?

WITNESS REFERRED TO GREYMOUTH STAR 0025

A. Yes.

Q. Now, you refer to – well, I’ll come back to the article in a minute, we’ll just keep it up, but you refer to the issue of canopies at para 41 to 45, and you may want to go to it in your brief, or your statement of evidence, Mr Firmin, please?

A. Okay.

Q. It’s at page 10.

WITNESS REFERRED TO STATEMENT PAGE 10

A. Yes.

Q. Where you detail events really running through March and April of ’07 about some issues about the bolt failure test, the bolt failures and as well, there’s mention of the rockfall canopy?

A. Yes.

Q. Initially there was supposed to be a canopy there, over the portal, wasn’t there?

A. That's right.

Q. And you were persuaded by materials given to you by Pike River and by URS, I think it is, it’s mentioned in paragraph 44, that a rockfall canopy wasn’t necessary at that stage?

A. Yes, the geotechnical assessment, when they – the letter that they sent to me, that extra support at the portal and that the rockfall canopy wasn’t required at this stage, mainly from practical terms.

Q. All right, and you accepted that?

A. I accepted that.

Q. If I could have, Ms Basher please, DOL3000070010/6 please?

WITNESS REFERRED TO DOCUMENT DOL3000070010/6

Q. And that’s the attached letter from URS to McConnell Dowell that came to you that you mentioned in your evidence.  You see that, that’s the letter?  It’s the last paragraph, isn’t it that you relied on?

A. Yes.

Q. Well, sorry, it –

A. The whole thing isn’t it?

Q. The whole thing, yes, but the last paragraph, “Given the site constraints, confined work area, we recommend that this rockfall structure not be erected before completion of tunnel construction.”

A. Yes.

Q. And you went along with that idea?

A. Yes.  Well, given the information there above it about the extra support they put at the portal.

Q. Were you still inspecting when the tunnel construction was complete?

A. When you mean, “the tunnel construction” –

Q. Were you, well, I’m asking you, when the drive through the rock was completed, were you still the inspector at Pike River?

A. Yes, right up to just before the fault.

Q. Right, did you then take up again with Pike, the installation of a canopy over the portal?

A. I think the issue was the conveyor, wasn’t it?  

Q. Just answer my question please.  Did you take up again with Pike then, the construction of the canopy over the portal?

A. It doesn’t say it there, but the issue was the conveyor, with the conveyor –

Q. Please answer my question Mr Firmin.  Did you take up again with Pike the issue of construction of a canopy over the portal?

A. I think you have to let me finish.

Q. All right.

A. The issue was the conveyor.  Given the site constraints, confined work area, and that was the conveyor.  It doesn’t say there.  Maybe it was the – just talking to the manager, they said, “The conveyor, once the conveyor structure is out, then we’re in a position to put the rockfall canopy in.”

Q. Well, did you ever follow that up?

A. Yes.

Q. And was the rock canopy put in?

A. It’s probably in now.  Once the conveyor was taken out which was about two months ago, maybe three, I wrote to Pike River in receivership, and I said, “Now, remember when that conveyor came out, you had to put the rockfall canopy in,” and there was a letter, probably this one, which I sent to him and Steve Ellis is the manager there.  He said, “Yes, it’ll be done.”  He looked around, he found the actual structure and it’s probably 95% complete now.
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Q. When you stepped away from Pike River and Mr Poynter stepped in, did you alert Mr Poynter to the rock canopy issue?

A. Probably not.  It was a matter that - really that Pike River needed to manage.  I guess if they hadn't then it was about to us to get on to them to make sure they did that.

Q. Paragraphs 25 to 29 of your statement please, page 7.

WITNESS REFERRED TO STATEMENT – PARAGRAPHS 25 - 29 PAGE 7
Q. This is when you first meet with Mr Whittall in February of ’07 and the underground, the issue of the underground fan is raised with you?

A. Yes.

Q. Remember that Mr Firmin?

A. Yes.

Q. Did you understand that the fan was to be a very large fan, something like a 375 kilowatt unit?

A. Not at this stage, no.  

Q. When did you find that out?
A. I think that was about three months later, six months later.

Q. And that it was a non-flameproof fan?

A. No, that sort of detail wasn’t discussed.

Q. When did you find out that this fan that was going to be installed was non-flameproof?

A. I still, I’m not, I don’t know any details about the fan.

Q. Did you never check at all whether this fan that was going to go underground was going to be flameproof or not?  Did you never ascertain that?

A. I, this last conversation I had with, I think was on the visit of the 2nd of the 11th, when was that?  I'll just go to my notes.  6th of the 11th, so the issue of the fan came up again, this is my inspection.

Q. The 6th of November, which year please?

A. 2007.

Q. Yes.

A. And that’s when they told me the size of the fan.  On the surface, 90 cubic metres per second and there’ll be two main fans underground at 280 cubic metres per second, which were quite big fans.  So I asked her a bit more detail about the fans and they said, “Look, at this stage we don’t know, we haven't got that far.”  So I decided that that sort of information, I'd wait 'til they had that.

Q. Did you ever enquire of them in November then as to whether these were to be non-flameproof or flameproof fans?

A. We didn't get that far.  That – on the 2nd of the 11th they didn't have that sort of information.  Did I enquire later on?  No.

Q. At any time when you were involved with Pike, was there a ventilation manager employed by Pike?

A. A ventilation engineer?

Q. A ventilation engineer.

A. No, not that I know of.

Q. Was that of concern to you that there wasn’t such a person?

A. For me, up to the fault, the ventilation was fairly straightforward in the sense there was just one tunnel and the ventilation was forcing ventilation.  The need for a ventilation engineer would obviously come in somewhat perhaps further down the track.
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Q. Well just looking at your evidence about the fan, paragraph 26 you say you checked the regulations.  When did you do that Mr Firmin?

A. I'm not sure, I’ll just go to my notes, that was the 2nd of the 5th, wasn’t it?  I think I checked them in the car when I left.

Q. 13 of February?

A. The 13th of February.  So you want to know what time or what date?

Q. When did you check your regulations?

A. On the 13th of the 2nd.

Q. Right, and then you say further on you wanted to be more informed on regulations that may govern the location of a main fan underground in a coal mine, paragraph 28.  And 29, I didn’t find any comparable regulation that prevented the main fan being located underground.  Where did you go in terms of looking for information about this please Mr Firmin?

A. I went to the Internet sites for, I can't remember exactly, but I would imagine it would’ve been the Queensland/New South Wales/Western Australian and MSHA, those are the sites I usually go to, American sites.

Q. Did you make notes of these enquiries of yours?

A. No.

Q. Did you actually speak to anyone else about the idea of having a fan underground, the main ventilation fan underground in a gassy underground coal mine?

A. No I didn’t.

Q. You say at the bottom of paragraph 29, “Generally my research found that the fans were put outside for ease of maintenance.”  Isn't it the case that fans, large capacity fans are put out outside not just for ease of maintenance but because of their size and capacity, they’re not intrinsically safe, they’re not flameproof and that’s the reason they’re outside, isn't it?

A. The reason they’re outside, yes, it would be lot easier to have fresh air passing over the motors.

Q. Much safer to be outside, isn't it?

A. If they’re outside you need to control that risk as well through electrical cut-outs.  Underground there is increased hazards but you have to manage those hazards.

Q. Did you turn your mind to the increased hazards of having the main fain for the ventilation of the main fans, as you say, there were going to be two eventually, the mains fans underground and the increased hazards.  Did you turn your mind to that?

A. Yes.

Q. Where is that recorded in your notes?

A. When I – what was it the –

Q. November.

A. – 6th of the 11th, when I asked for more information.  I was looking for more information on the set-up of how those fans were going to work.  At that stage they didn’t have it.  I was going to wait till later when they got into position where they could give me that information.

Q. Did you seek advice from some electrical expert, say the man that you were working with, in the other Ministry?

A. No, he’d been there when we first discussed that issue, with Peter Whittall, he’d been at that inspection.

Q. On the 13th of February?

A. Was it the, my very first inspection.

Q. Yes, Mr Davenport, yes?

A. Yes, that's right.

Q. Did you discuss it with him, Mr Davenport, the issue of fans underground?

A. No, not as such.

Q. Well at all or what does “not as such” mean?

A. Well he was at that meeting, they talked about the fans underground and we thought it was an option, that was about all.

Q. Your notes are at DOL3000070008/1, you've got them there have you Mr Firmin?

A. Yes.

WITNESS REFERRED TO DOCUMENT DOL3000070008/1
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Q. And they start with the date 13/2/’06, that’s a mistake.  That should be ’07, shouldn't it?

A. Yes, that's right, yeah, it’s a mistake.

Q. And you detail there, “Pike River office, Peter Whittall gave a PowerPoint presentation on Pike River Mine prospect.”  And then we come down to just above the diagram, “May put the main fan underground,” and then you've got a sketch, “Looked at regulations and nothing to see, say you cannot do this.  Back-up diesel fan to...” something, “Of shaft, which is above the –

A. Yeah, “Back up diesel fan, top of shaft which is –

Q. “Above the snowline?”

A. “Above bushline,” yeah.

Q. “Advantages of fan?”

A. “Advantages, fan operates in area.”

Q. “Ease of maintenance?”

A. “Ease of maintenance.”

Q. “Accessible.”

A. “Accessible, not in snow.   Sufficient room for all equipment.”

Q. Is that what Mr Whittall told you on the day?

A. Yes, Mr Whittall said that he looked at the regulations.  And there was nothing that would stop Pike River doing this, and that that’s basically what he said.

Q. And looking at what you've put in your evidence from paragraphs 25 to 29, that’s exactly what you repeat there, isn't it?

A. Yeah, well it’s the same thing, isn't it?  I've taken my, all my inspect –
Q. You just took his word for it, didn't you, Mr Firmin?

A. The fact that…

Q. That there was nothing about it, there was nothing against it in the regulations?

A. No, no.  I won’t – I, I looked –

Q. And that the advantage was ease of maintenance.  You simply took his word for it, didn't you?

objection:  ms mcdonald (10:52:41)
cross-examination continues:   mr hampton
Q. You simply took his word for it, didn't you?

A. I – at the top of that it says I looked, it says, “Looked at regulation.”

Q. That’s what he told you?

A. Well he did tell me that, but I did look at the regulations.  I'm not sure what that particular statement is but I did look at the regulations sometime.

Q. Sometime?

A. Well, either when I first got to the car.  I'm not sure why I've written it there, or when I did these notes, but I definitely looked at the regulations.

Q. Isn't it a matter of you just going along with and accepting what Pike was putting to you?

A. No, because I think if I'd done that, I wouldn't have gone to the Internet to have a look at anything there to say that he couldn't do it.  

cross-examination:  mr davidson

Q. Good morning Mr Firmin.  Have you had a chance to read the evidence of Dr Callaghan, who is to give evidence later this week?

A. Yes, yes.

Q. Is she known to you as part of your job?

A. No, I've never met her.

Q. Or her writings or teachings?

A. No, I've not.

Q. On the question of safety?

A. No.

Q. Yesterday, Mr Wilding took you through a series of propositions which he put to you were matters to bring to account in assessing safety issues at Pike River and you'll recall some of those with which you agreed included the fact that it was a new mine?

A. Yes.

Q. That it’s on the West Coast, with its particular geology?

A. Yes.

Q. Hydromining has its own separate set of safety issues?

A. Yes.

Q. That training for a new workforce drawn from many parts of the world, not necessarily mining people is an issue in itself?

A. Yes.

Q. The mix of nationalities of itself is significant?

A. Yes.

Q. Given the training and experience, and you didn’t put in that list but I assume that you would include any circumstances where you understood that the company in question was having real difficult in achieving its production goals.  That would tell you there was real pressure on that company?

A. Yes.
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Q. And you would’ve become aware of that I presume just through your knowledge of the mining industry and Pike River Company in particular, the company was under severe pressure to achieve production?

A. I wasn’t aware that – the full amount of the pressure pressure, but, yeah, I realised that they needed to produce coal.  They hadn’t produced coal for quite a considerable period of development.

Q. See Dr Callaghan has referred to a passage of evidence from Mr Whittall and this is in her brief at paragraph 87, and for the record it’s FAM00042/23.

WITNESS REFERRED TO DOCUMENT FAM00042/23
Q. Where from evidence given in this Commission she has noted that, “The development production is running behind schedule, financial difficulties for the company and difficulty finding suitable staff, including levels of competence and experience of works and contractors working underground, is of concern.”  That would be a real flag to you in terms of your role as an inspector, would it not?

A. Yes.

Q. “And delays in production,” from his transcript, “were lamentable and delays in the company achieving cashflow, positive cashflow is also lamentable?

A. Yes.

Q. Now, it’s an open question Mr Firmin, but were you actually conscious of these elements at Pike River Mine during the time you were an inspector in the periods you’ve described to this Commission?

A. During the period that I was inspector, I was primarily associated with the tunnelling operation and McConnell Dowell were the main workforce.

Q. Yes.

A. The pressure on McConnell Dowell was – I guess there would’ve been a certain amount of pressure in terms of that contract, but, no, I didn’t feel, I didn’t pick up that there was an intense pressure to get that drive –

Q. You didn’t pick that up.  Right.  Now, I’m just going to ask you a bit more about Dr Callaghan’s evidence, as you have read it.

A. Yes.

Q. You know what she’s describing there is what is called, “human factors”.  You picked that up from her evidence?

A. Yes, mmm.

Q. And at the conclusion of her evidence she identifies two matters which I’m putting to you are highly relevant to your role as inspector.  The first is, and this is from her paragraph 213 and the passage reference is FAM00042/58 – and I don't want to bring it up.

WITNESS REFERRED TO DOCUMENT FAM00042/58

Q. “The process of hazard identification and management will necessarily bring to bear the known and observable risks which are technical to the industry, for example, the construction of stoppings, gas detection systems, evacuation procedures.”  They’re technical issues and you would accept that proposition, I take it –

A. Yes.

Q. Secondly, “A recognition that major accidents arise from the interactions of human, task, environmental and organisational factors.”  In her professional opinion, which she’s going to put to this Commission, “Is that hazard identification and management needs to emphasise these factors which are all well established hazards which lead causally to adverse events.” 
A. Yes.

Q. Now you understand and accept that proposition?

A. Yes.

Q. Do you consider that you have been trained in any respect to evaluate those human factors in the way I’ve just put to you as an inspector?

A. I’m not sure.  I’ve certainly done that risk management course, which had a section on human factors.

Q. But put simply, and she does put it simply in her evidence, “When human factors are considered,” and I’m going to come to them in Pike River Mine shortly, “it’s the whole purpose is to understand and improve the competence and safety at work, by addressing questions such as,” this is her paragraph 9, “why do seemingly smart people do unsafe things?  Why won’t people do the right thing even when they’ve been told?  Why do the same mistakes keep being made over and over?”  Now you would accept that they are proper, soundly based questions to ask regarding conduct of people in mines, indeed all places of work?

A. Yes.
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Q. You would?

A. Yes.

Q. So as she develops this, she explains that in looking to see why disasters such as, she uses Chernobyl, Piper Alpha, Exxon Valdez and Cave Creek occurred.  They’re elements of what are called process safety.  Do you understand that term at all from reading her evidence?

A. Yes.

Q. And have you read or are you aware that this whole consideration of the way people are behaving, the conduct of people, they’re all Neville’s in this case in a mining operation, is a critical element of evaluating just what went wrong but also in considering why things went wrong or might go wrong while the mining operations in place?

A. Yes.

Q. Now to take this one step further, I’m going to get off if you like the academic or theoretical side in a moment.  In her evidence at paragraph 85 and this is FAM00042/23, “This human factors analysis, understanding it, has been used to analyse 508 mining incidents in accidents from Queensland.”  It’s been used directly in that State and I’m going to ask you, are you aware of any examination of mining accidents, safety in the context of human factors analysis such as I've just put to you?

A. By the Department of Labour, my statistics, stats?

Q. I’m not talking about stats.

A. No?

Q. I’m talking about analysis of the human factors, the things, the behavioural things which she is going to put to this Commission are the things that cause accidents and that you need to look for as an inspector.  Have you any knowledge of what I’m talking about at all?

A. How you actually determine what human factors, how they’re – what we’re looking at?

Q. Let me give you an example.

A. Okay.

Q. I come to her evidence in this regard.  When you look at the matters which were available to her and available to you as an inspector, I'll come to some of those, but for example incident reports.  If you see a repetition of bad conduct, that's a signal that something has to be addressed.  Something keeps happening that’s adverse, you’ve got to work out why it’s happening don’t you?

A. Yes.

Q. It’s not a matter of simply telling people, “Do something,” or forbidding something to be done is it?

A. No that's right.

Q. Because the fact is and it’s coming back again to what she’s putting to this Commission, is that what we are really looking for in exploration of what happened at up here at Pike River, but also in your job is you're looking to identify the hazards, the holes, the things that can go wrong in combination to cause an accident, potentially catastrophe.  You understand that?

A. Yes.

Q. So we can bring a bit of the picture to this.  Ms Basher could we bring up FAM00042/16.

objection:  Ms shortall (11:04:24)
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cross-examination continues:  MR DAVIDSON

Q. Now in the matters that I have put to you earlier, just generically of concern in a safety context, I referred to the question of training and you may recall from the Stage One or Phase One of this inquiry there was reference there to a passage of the Gunningham and Neal report and comment made to the reporters, Gunningham and Neal, by Mr Slonker, former mine manager, whom you knew.  You knew Mr Slonker?  You met him?

A. I've met him since.

Q. The paragraph of the report is 456 and I'm just for the record going to read in DOL0100010001/124 where Professor Gunningham and Dr Neal record that Mr Slonker said that, “The training, so far as he was concerned, did not extend to contractors and this was an area where the company in his view failed miserably at least at the time he commenced with Pike River Coal.”  Was any issue of training ever raised with you?

A. Just, just want to clear something here.  Mr Slonker wasn’t the manager when I was there, that was later on but training with McConnell Dowell people?

Q. Yes, the contractors?

A. When I was doing the inspection with McConnell Dowell were basically the only contractor at the – no, I, their, they, one of reasons that they were employed was the fact that they were hard rock, experienced hard rock people and I think they had a, a well, a good background in that area.
1110
Q. All right.

A. I knew some of the people.

Q. That’s all right.  Now in the role you undertook and I'm going to come to several matters that are part of your evidence in a moment, you obviously can only do the job as well as you are able in terms of your training and experience, and the way the Department of Labour operates.

A. Yes.

Q. And you've read the Gunningham and Neal report I presume in some detail?

A. Yes.

Q. And have you read the passages, I'm not going to take you to each one, that refer to the resource constraints, the actual financial restrictions on the funding of the inspectorate in which you worked?

A. I would have read that, yeah, yes.

Q. You were conscious of that because you weren't able to attend, for example, some courses you thought you should attend?

A. Yes, the travel was difficult.

Q. And the resources shortage went beyond that because the, if you had gone to one of the destinations or courses you wanted to attend, you would not have been able to carry out your actual operation routines, would you?

A. No. 

Q. And there’s this passage in the Gunningham/Neal report, at paragraph 61, “With regard to codes of practice, the failure of industry to develop its own codes expeditiously prompted the Department of Labour to put in place a substantial number of approved codes of practice, but no approved codes have been introduced in the mining sector,” which you'd acknowledged?

A. Yes.

Q. Now, the Department then, or someone made this remark, someone, departmental officer, “In the past, we may have been standard setters in having the functional expertise within the agency, but increasingly, we now see ourselves as standards facilitators because we don’t have the capacity and expertise to be more.”  Was that a remark you either made or would associate yourself with?

A. Yes, we don’t set standards.  

Q. So facilitating the standard really is simply encouraging or assisting the duty-holder to meet the standard.  Is that what you'd accept?

A. Yes.

Q. Now we’ll come down to what in fact you had available to you in your time as an inspector before we look at the specific matters that I want to address with you.  Yesterday, Mr Wilding put to you some documents and the number, Ms Basher, could you bring up DAO000000400789, it’s the incident accident near hit event register.  

WITNESS REFERRED TO INCIDENT ACCIDENT NEAR HIT EVENT REGISTER

Q. And we can see it goes back, Mr Firmin as you saw yesterday to 8 April 2006.  Now as I understand it, you've never seen or knew, you didn’t know of this register at all?
A. I can't remember ever looking at the accident register.

Q. So we looked at O33, the event on that page, which is, “McConnell Dowell ventilation shutdown, crew not withdrawn from face after 30 minutes.  Fan restarted after 60 minutes,” and it’s seen from your action yesterday, you've identified that immediately as a breach of the regulations?

A. Yes.

Q. And Mr Wilding took you to O44 at the bottom of the page, “Person removing a person’s tag on the tag in/tag out board.”  A matter again which would be of obvious, very obvious concern to you?

A. Yes.

Q. Now, you didn't know about this and I think you'd acknowledge that a near hit event, a near hit is what seems to be defined here, something that nearly happened is an accident or did happen, is a matter of utmost concern or would be to you as the inspector?

A. Yes.
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Q. So, what attempt did you ever make in your time to look at what the company was keeping in terms of records of incidents including near hits?

A. I can't recall exactly, sometimes when I went to the office, I’d have a look at the actual accident register form to see whether there’d been an accident recently.  But I never looked at the whole, they’ve put this all into one list.

Q. So, so far we know that sometimes you looked at, what are you saying?  A book or?

A. You know, the accident register that is required by law, that form.  I can't recall exactly when though, but I would often – when I go to site, I’d have a look at the accident register, just to have a look at the last accident they might’ve had to see whether any issues.

Q. Did you ever enquire as to what other things were kept, for example, you’ve never seen this –

A. No, I didn’t do this, no.

Q. You didn’t enquire?

A. No.

Q. So does it come to you really picking up what you can in your discussions with Mr Rockhouse or Mr Whittall and an occasional look at the incident register, in terms of what actually was happening as to safety?

A. Yes.

Q. In the time you were there, did you ever have, at Pike River, did you ever have any instruction from the Department of Labour as to how you should go about your work?

A. Just the general policy of how an inspector goes about doing an inspection.

Q. And as for looking for records and comparing records with actuality, did you ever do that?

A. No.

Q. Right, now I want to deal with the question of egress briefly.  You said in your evidence yesterday your preference was, and this is the word you used, “For two drifts and a fan outside.”  That would’ve been your preferred position?

A. If that’d been an option, yes.

Q. Did you ever discuss it in those terms with anyone in the company?

A. No.

Q. With your fellow inspectors?

A. No.

Q. Now, as we read your evidence on this question, or on the evidence you gave yesterday, you seemed to accept that the ladder up the vent shaft and up the Alimak rise would not work in all situations.  That’s the expression you used?

A. Yes, as an emergency escapeway.

Q. Yes, and you used the further expression, “It would depend on the emergency.”

A. Yes.

Q. So you had evaluated that for yourself as something that would work in some circumstances, but not in others?

A. Yes.

Q. So a man might climb up unaffected by smoke, concussion, blast, that sort of effect, might climb up, but people affected and a number may not.  Is that a fair encapsulation of it?

A. The emergency situation, you’re talking about, if there’d been an explosion, are you?

Q. Yes, or fire?

A. Or fire, well, I think we stick with the explosion for a start.  You’d go out the intake airway.  You should go out the intake airway.

Q. Yes, and if you couldn't?

A. And if you couldn't, and there was smoke et cetera going up the shaft, the situation, you’re talking about?

Q. Yes.

A. Then you should go to refuge chamber.

Q. A refuge chamber?

A. Yes.

Q. As you define it, a place where you’ve got actual complete refuge, air and protection, double doors and so forth, that right?

A. Yeah, yes, yes.  Unless you were 100% sure you could get out that shaft if the air wasn’t too bad, you – but I would imagine that the risk assessment would push you towards your refuge chamber.

Q. See, you had some discussion with Mr Poynter about this topic, I presume, at some stage, did you?

A. About the shaft or?
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Q. About the getting up that shaft, vent shaft?

A. No I, we didn’t discuss the vent shaft.  This is the collapsed one with the egress, is it, you're talking about?

Q. Yes, yes.

A. No.

Q. Well is it fair to say that what you thought about that as a second means of egress was that it technically might be called a second means of egress but it would only be useable by some in some sorts of emergencies.  Is that a fair comment?

A. When I was asked about the emergency egress I was at the design stage and we were talking about a four metre diameter shaft where the ladderway with landings.  Now you're referring to this, the fall and when the shaft fell in near the Alimak rise?

Q. Yes, I'm talking about –

A. I'm not familiar with that egress at all.

Q. Did you never see that egress?

A. I never saw that egress.

Q. So before that occurred, you were conscious, you knew of the vent shaft as it was proposed with a ladder straight up it.  Is that right?

A. With landings, yeah.

Q. And my questions then relate to that.  You say that in certain emergencies that might’ve been a useful means of egress but not in others, right?

A. Yes, and it complied with the regulation, the regulations that you need two forms of egress.

Q. So a form of egress for you, it is a form of egress even though it may not be useable in an emergency for which it is intended to operate?

A. Provide – in that case the requirement on the employer would be to have an alternative, like you say, if the shaft was full of smoke and it was pretty obvious that you couldn't get out there then you'd need an alternative, if you couldn't get out the intake.

Q. Before I leave this topic, did you ever consider this as to whether, what you were told was going to be put there compliant with the regulations?

A. When we had that discussion about the shaft and John Walrond was involved, it was, there was discussion about what sort of ladderway would go in the shaft and the landings as a suitable form of egress.

Q. So just to finalise the point, is it your evidence that as you understood the vent shaft before the collapse at the bottom and the Alimak rise was put in, as you understood it, you thought that that would be a suitable second means of egress in some sorts of emergencies but not in others?

A. Yes.

Q. Thank you.

A. It complied with the regulation.

Q. Because technically it was a second means of egress?

A. Yes and had the ladderway which complied with the standards.
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Q. Mr Firmin, you must have known that if a man couldn’t get down the drift and the place was full of smoke, affected men or affected by concussion that they would not be able to use that effectively as a second means of egress.  You must have known that.

A. It could be a situation where you couldn’t use, you couldn’t get out the intake.

Q. Yes.

A. The stone drive and you couldn’t go up the egress 'cos it’s full of smoke.

Q. Yes.

A. In which case you should go to a refuge chamber.

Q. Yes, now as to the vent shaft itself –

A. I mean, ideally of course it would be better to have had a third egress.

Q. Yes, a third egress.

A. Mmm.

Q. Because the second one could be affected?

A. Well that situation, it gives you another option, another refuse chamber, yeah.

Q. Now I want to come to the vent shaft itself.  At paragraph 112 of your evidence you refer to a discussion with Mr Kobus Louw, this is at DOL7770040002/21.  You say we also talked about the shaft.  Ms Basher, can we bring that up please?

WITNESS REFERRED TO DOCUMENT DOL7770040002/21
Q. So at paragraph 112 there, you'll see the discussion about the shaft referred to by you and when Mr Louw explained to you the shaft would now be driven using a raise borer 110 metres deep, top 35 metres broken rock and that would be grouted.  Now clearly you remember the discussion.

A. Yes.

Q. Did you take a note of it?

A. Sorry?

Q. Did you take a note of it?

A. Yes, it’ll be in my notes.

Q. And is there any note or recollection by you of what you immediately thought about the safety of that raised bore?

A. My immediate thought of course was that they would've done some geotechnical work to make sure that it was safe, 'cos raised borer requires reasonably competent roll.

Q. Well if you knew that much, what you’ve just told the Commission is that you have made an assumption at the time, that they would’ve done some geotechnical work on the proposal?

A. Yes, I didn't ask for the geotechnical appraisal to do that.
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Q. Were you familiar with what a raise bore, how it works?

A. Reasonably, yes.

Q. And is it right then that, to assume, that you knew that you would have to have a rock which was solid, would not fragment for the purpose of a safe raise, bore raising?

A. Yes.

Q. Now, was that a matter which you thought in terms of your role as an inspector, you should investigate, consider?

A. Yes, you know, if they’re going to put a raise borer up, a raise bore, then you’d want to know the ground was competent.  It’s their responsibility of course to make sure, to get a geotechnical consultant.  You may not necessarily ask for it immediately, but I made the assumption that that would be a safe thing to do.

Q. So you made the assumption it would be safe because you thought they would get a geotechnical assessment before they did it?

A. Yes, yes.

Q. You know what happened, don’t you?

A. Yes.

Q. Mr Gary Jones has filed evidence in this phase and referred to the circumstances in which he was one of those mucking out, supposed to be mucking out at the bottom of that, and you know that there were very large rocks described as large as refrigerators coming down the vent shaft?

A. I heard that from his evidence, or I’ve heard that somewhere, yes.

Q. Yes.  And of course, that led to finally collapse at the bottom of the shaft, and the huge disruption in the progress of the mining development?

A. Yes, yes.

Q. Now, the purpose of my question or raising this with you is simply to understand whether the point at which you take the view that a matter requires your consideration as to safety.  This plainly did not.  Correct?

A. I think you’ve got to put it in context.  When was this?  This was a discussion about the shaft, what they were going to do.

Q. Yes.

A. Way back when, 11th of March 2008.  Now that shaft would’ve gone in about January 2008.

Q. Yes.

A. So, you don’t necessarily cover every aspect in terms of discussion and you’re not there to involve in every aspect of management of a particular operation, so, to say I was responsible for, at that stage, asking for the geotechnical report.   It would've been a prudent thing to do but it was their responsibility.  

1129

Q. Well the question is, it’s not a matter you take any further.  Having been told what they’re going to do, it’s a matter you say that is for the company?

A. It is for the company, yes, and if I become aware of any issues, if they want to discuss that with me that would be good, closer to the time and if you went there and you saw something that was hazardous, then you'd be quite – to bring that up.

Q. Now I want to come to the issue of approaching the Hawera Fault and as I understand it, from the outset, you understood or it had been agreed there would be a 50 metre barrier in terms of flame-proof equipment?

A. Yes.

Q. From the breach, before reaching the fault?

A. Yes.

Q. Were you involved in setting that barrier?

A. I think there might have been a discussion, I can't recall exactly, between me and Peter Whittall.  There was an agreement there anyway.

Q. Now, the matters I want to raise with you arise out of Mr Harry Bell’s evidence in Phase Three, where he is making it plain to this Commission that in his view, the fault was entered without adequate ventilation.  You read his evidence in that regard?

A. Yes.

Q. And you'd be aware that in that regard, he has said and this is from his paragraph 30, that he anticipated with his knowledge of this industry on the Coast that it was reasonable to expect the Hawera Fault would be very gassy.  

A. Yes.  They were expecting it to be gassy.

Q. Yes.

A. And it wasn’t was it?

Q. And you knew that was the expectation?

A. It was the expectation.

Q. And already the ventilation was under pressure at the time, was it not?

A. That’s disputed.  When I was there the ventilation was adequate.

Q. So from his paragraph 31, I am referring to the fact that the ventilation ducting at the time was 1.4 metres in diameter.  That may have been sufficient for the stone drive work as it needed shotfiring fumes only, but it would not handle methane, which does not move easily downhill.  And the ducting was under extreme velocity pressure.  Were you aware of that?

A. I was aware of the general ventilation issues, in terms of how much air was supplied.  I’d read Joe Edwards’ statements and he, he said that they managed to maintain I think, 15 cubic metres per second, with a velocity of one to 1.1 metres per second.  

Q. Am I right that you were the inspector who approved the entry through the 50 metre barrier?

A. Approved’s not the right word but they wanted to go through that 
50 metre barrier.
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Q. There was a risk assessment done to that end, was there not?

A. Yes.

Q. And what Mr Bell is raising with the Commission and therefore I'm raising it with you is that the decision was taken to go through the 50 metre barrier without what he considers adequate ventilation and with non-flameproof equipment based on a report that was obtained by Pike River which assessed the gas in the fault from drilling.  Are you aware of that?

A. No, I'm not aware of that.

Q. I’ll put this the other way.  Mr Bell at his paragraph 34, and he was working there at the time, you recall?

A. Right, yes, I know he was there when I was doing inspection.

Q. Says that in the, at that time he was not aware of any drilling which would’ve given any information about gas in the Hawera Fault but the decision was taken to go through the 50 metre barrier and through the fault without flameproof equipment?

A. Even a risk assessment.

Q. Yes.  Now can you tell the Commission whether you were aware of any drilling which gave information to warrant the conclusion that the gas in the Hawera Fault was at levels which warranted that approach?

A. They had assumed that the Hawera Fault would be gassy and full of water and they took precautions in their risk assessment based on that assumption and it turned out that wasn’t in fact true.

cOMMISSION ADJOURNS:
11.34 am

COMMISSION resumes:
11.52 am

cross-examination continues:  MR DAVIDSON

Q. Mr Firmin, we’re just looking at to conclude my cross-examination, two or three topics and the one we’re on at the moment is just the issue of approaching the Hawera Fault and changing as it were the approval to the 50 metre barrier and going through and then proceeding through the Hawera Fault without flameproof equipment right.  And you have worked from a risk assessment that was provided to you by Pike River?

A. Yes.

Q. And the question I was putting to you just before the break was whether in fact you were aware that they had drilled ahead to conclude that there was no gas risk evident from the drilling?

A. Yes, from the tunnel.

Q. Are you aware of that fact?

A. Yes.

Q. They did drill?

A. Yes.

Q. Are you aware of the Mount Davy disaster and the circumstances there where they’d drilled ahead through the fault?

A. No not really, no.

Q. So I put to you that one of the circumstances around the Mount Davy disaster was the fact that having drilled to assess gas in the fault, there was an outburst which led to the explosion and the disaster.  You're not aware of that?

A. I remember there was an outburst yeah, I don’t know the details.

Q. See Mr Bell as you know is intensely critical of this decision to drill through the fault without that flameproof equipment, you understand that?  You’ve read his evidence?

A. I, yes I did, yeah.

Q. So it’s in the record and that’s from paragraph 35 of his brief.

A. That’s right.

Q.  And he says, “That Mr Firmin would have been aware that reference to there being only a trace of methane discovered to that point, that was 2000 metres, was irrelevant because it would be unusual to find methane in the stone drift but an extremely high likelihood of methane in the fault.”

A. Yes.

Q. Do you consider that you had any technical skills yourself to assess, to look at the risk assessment, to actually evaluate it?

A. I think my general experience and qualifications would give me quite a good basis to assess that risk assessment.

Q. You were someone who gave frank information to the Gunningham and Neal reports weren't you about what you considered the limitations of your knowledge?

A. Yes I, limited knowledge on certain areas, yeah.

Q. Well quite significant if we look at paragraph 346 of the Gunningham and Neal report, Ms Basher, which is obviously 0100010001/98.  

WITNESS REFERRED TO PARAGRAPH 346 REPORT 0100010001/98
Q. If you look at the paragraph 346 and there’s a passage taken from, I presume, an interview with you where you talk about management’s approach and that’s to check people’s systems and any inspector can do this.  See that?

A. That’s a false view of some people, yeah, yes.

Q. But it’s you who say, “I want ventilation, engineering training, geotechnical training,” and they say, “It’s not your responsibility.  Why didn't you train into that degree.”  Well you thought you did need training to that effect didn't you?  You told them.

A. Yes I would like to do some of that particular training, extra but you know, I did ventilation in my first class, my manager’s ticket and I've worked with the geotechnical people in the geotechnical laboratory for a couple of years, so it’s not that I’m totally untrained in those areas.

Q. No, but these are your words.

A. Yeah.

Q. In the same passage, if you look at them here, “Sometimes I say I’m coming to mine to do ventilation, show us all you’ve done, but I need the qualifications to ask, ‘Is it adequate?’”  So you clearly do feel a shortfall in dealing with the technical elements of mining or some of these elements of mining.

A. In certain times and conditions yes.

Q. Yes. 

A. But not always.

Q. So in this situation, dealing with the decision to go through the Hawera Fault with a completely new non-flameproof methodology, you relied on a risk assessment made by others for the technical skills.  Isn't this a situation where you are short of the tools to evaluate the safety of that exercise?

A. I feel adequate to assess that.  The drill holes are maintained at 16 metres in advance of the tunnel, so they would adequate warning of any methane associated with that fault.  They had protection on the jumbo to cut-out and all the gear behind the jumbo was flameproofed.
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Q. That’s all in the risk assessment, I acknowledge.

A. Okay, yeah.

Q. What I put to you before about Mr Bell’s evidence is that that is simply a way of saying there’s a method we can go through the Hawera Fault, but the risk of outburst in the fault was there throughout, notwithstanding this sort of drilling ahead if that’s what occurred.  Would you have had the skills or knowledge to evaluate that?

A. The risk of an outburst?

Q. Yes.

A. I didn’t consider the risk of an outburst associated with that fault.

Q. Thank you.  Now, I come to the question of multiple shotfiring where there is something of a tandem act between you, with you and Mr Poynter, is there not, in the decision about P1 shotfiring?  You’re both involved in decision-making in the inspectorate?

A. Yes, we would’ve been and Johan.

Q. So if we just set the scene for this exercise, it comes in your evidence at paragraph 74, and we don’t need to put this up on the screen, but the beginning of the narrative here is that the Department of Labour made investigations because P5 explosives were not available, were not readily available in New Zealand and you advised industry, “They could no longer multiple shotfire P1 in coal or gassy mines.”  So you conveyed the information?

A. Yes.  

Q. And who was involved in that investigation?

A. Me.  I was the only person really.  Bill Taylor had sort of started it, then he left and I was the only coal mines inspector.

Q. And the essence of this seems to be that the suppliers cannot provide this P5 in New Zealand or Australia, and the only place or the only source was Spain, but it took too long to get to Australia and the shelf‑life would expire, so it was unsafe.  That’s the essence of it?

A. Yes.

Q. But there was, available through Orica, P1 explosives which are not designed for use in coal seams, on your evidence?

A. Yes.

Q. And this seems to have arisen according to your evidence because you checked, “Inspectors checked,” and I assume it’s you Mr Firmin, “as to whether P5s were being used in 2006.”  Is that right?

A. I think it was a combination of Bill Taylor and I when we first started looking at this issue was P5 or P1 being used in mines.  I can't remember which one of us actually started, actually looked at it first.
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Q. Now what seems very clear from your evidence and in particular at paragraph 77, is Mr Edwards, Joe Edwards had spoken to you in October 2007 about the proposed use of P1 explosives for full face multiple delay shotfiring into Pike River and they’d evacuate all employees.  That was his position?

A. Yes.

Q. And given the danger of the P1 explosives in a gassy mine, a potentially gassy mine, that’s something you thoroughly endorsed?

A. Yes.

Q. Now that seems to have been where matters lay for a period of time we can truncate this a bit, we can see in the Gunningham and Neal report and in Mr Poynter’s evidence which links with yours, Pike River wanted to multiple shotfire with P1 and to do so from a so called place safe, underground?

A. Yes.

Q. So contrary to your position that the men all had to be out of the mine, this was a new proposal, entirely new proposal?

A. Was a new, well, it was a new proposal but when we say evacuate from the mine, what we’re really talking about is a safe place.

Q. Yes.

A. So people need to be taken to a safe place.

Q. But as far as you were concerned that was out of the mine?

A. Generally it would be out of the mine.

Q. This was a small development, wasn’t it?  So the notion of a safe place certainly didn't occur to you, at least in your correspondence that we read with your evidence, a safe place within the mine?

A. That's right, normally I would expect that to be outside and away from the portal.

Q. Yes.  And what Mr Bell says about this, before I come back to what Mr Poynter and you say, further say, is that at paragraph 64, “P1 has the highest velocity of detonation in a sense for stone but that high velocity makes it dangerous and P1 is only for use of stonework in a gassy mine with a maximum amount of explosive in any shotfiring 800 grams per shot hole in total, single or multiple.”  That’s his position?

A. Yes, that sounds right.

Q. And you accept that as right?

A. Yeah, that is right.

Q. So endorsing the position as you first corrected or accepted or approved that the mine would be evacuated as Mr Edwards said.  Mr Bell’s point is that in paragraph 70, “The obvious risk is that there may be an uncontrolled explosion, any discussions to potential safe areas is pointless and absurd.  The only safe place is outside the mine.”  It goes on, for completion, same paragraph, “DOL appeared unable or unwilling to assert the usual practice in their early directive and challenged Pike River Coal.”  Now he's taking it there that you were saying, P1 only to be used with men out of the mine.  That’s what he's assuming.  Is he correct in that regard?

A. I think the fact that people have to go out of the mine really means we made that decision, that that would be the safe place.  If you, as they did, got an expert, and remember it’s their responsibility, we can't, we shouldn’t prescribe to the extent we prescribe in the sense that we control the P1, but we don’t prescribe what people do, it’s not our responsibility to say exactly what we or stand et cetera and they got an expert, an explosive expert and said that that position was safe.  For us then to say it’s not safe would mean we would have to prove that it wasn’t safe.  Now they had an expert and like you say we are generalists, so we looked at it and we thought they were quite some distance from where they were firing that shots, 500 metres stone drive in between, around a corner, in a place that we thought, well that’s what the expert says, we probably can't refute that.

Q. So to take that as a whole, what you're saying is that if Pike River Coal or any company can produce an expert report which says something is safe, adopting a certain methodology you have to accept that because otherwise you've got to actually disprove it.  Is that what you're saying?

A. We’d have to disprove, yeah, disprove it.  Not have to accept it, we’d have to disprove it.
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Q. But you don’t have the expertise in yourself to challenge it or take it on technically, do you?  You're not an explosives expert?

A. You've got a feeling, you know, if the expert, if the expert said, “Just around the corner, 50 metres,” well then yeah, you'd, I think we would have a reasonable case, but in this case it was quite some distance.  We’d discussed it amongst the three of us.  I think later on we managed, well, Kevin said they managed to convince them to take it outside, but at this stage, yes, we had to go along.

Q. You had to go along?

A. Well, we went along with it.  

Q. Well just going back –

A. Well, we could not find a reason to stop, that we could stop it.

Q. And the only way you could have found a reason to stop it would be if you identified a plain error in what they put to you, right?  At this point?  

A. Yes.

Q. Or alternatively, if you had the expertise available to you to say, “Well that’s an expert report on what is a life-threatening circumstance if you get it wrong.  We will take advice from an expert ourselves”?

A. Yes.

Q. But that doesn’t happen, does it?  If the company says with an expert, “This is okay,” unless you can spot a problem with it, that’s it.  You accept it?

A. No, I think if the issue was you believed in it strongly enough, then yes, you could get another expert in and stop it in the meantime.

Q. Mr Firmin, I'm only putting this to you because here’s an issue of absolutely, absolute concern to all men underground and you have given a direction consistent with what Joe Edwards said to you from McDow, “Men are in the mine,” then you get a report in which gives you a so-called safe place underground, during the shotfiring, all I'm putting to you is that this is a very significant shift in position and you rely entirely on what the expert for Pike River Coal has come up, unless you could spot something within that report which was patently wrong.  That’s the position, isn't it?

A. We haven't accepted the expert’s position blindly.  We’ve looked at the requirements, the risk assessment and the distance from the shot, the tunnel where they were using the explosives, what ground was in between, where the people were standing and we accepted that that could be, that we could not prove that that was an unsafe place.

Q. Okay, well that perhaps is a good place to sort of rest this part of the cross-examination.  You couldn't prove that it was an unsafe place and therefore you have to live with what they provide to you, they tell you?

A. I guess so, yes.
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Q. Now, the way your name’s included in Mr Poynter’s brief throughout this discussion of the P1 explosives, I need to check that you were still part of the tale narrative, Mr Poynter’s evidence at paragraph 173, as the inspectorate was considering the so-called safe place underground, has received an email from Mick Lerch of Pike River on the possible effects of a concussion shockwave, and this is from someone called Nick Elith, E-L-I-T-H.  You know who I’m talking about?

A. Yes.

Q. And Nick Elith’s view was that the identified safe area was completely safe, so he was the expert in that regard?  That right?

A. Yes.

Q. And Mr Poynter, I presume given this is of such consequence across the industry, would’ve talked with you about this issue?

A. Yes.

Q. And he responded, same paragraph, the issue he’d raised, and therefore I assume you’re onto, “Was not the concussion shockwave from the blast, but from an ignition of gas at the face.”  And Mr Poynter asked if Mr Elith could comment on the impact of people in a safe area if there was an underground explosion in that context.  Do you remember that?

A. Yes.

Q. So the risks were, fire front from the blast, the blast knocking out the fan and subsequent firedamp and concussion shockwave.  And what we get from the brief and this just seems to be the thinking within the Department, from Mr Poynter, paragraph 174, was that, “The shock design followed good underground coal practises and consistent with Mr Elith’s designs, the view, the risk of methane ignition was extremely low when using P1 explosives.”  So there’s the expert’s reply to that, right?

A. Yes.

Q. But all the time you were also considering the British Guidelines here, were you not?

A. Yes.

Q. Was what was being discussed or proposed by Pike River consistent with the British Guidelines?

A. No.

Q. So it was a new solution to what potentially could be a catastrophic issue?

A. The issue with the British Guidelines and P1 was that they can’t get P1 and this affects the Australian mines as well.

Q. Right.

A. And Queensland used the risk assessment approach where they fire P1, I believe, following a risk assessment, multiple shotfiring.  We’ve gone somewhere in-between, between New South Wales who don't allow it, and we’ve allowed either single shotfiring or withdrawal to a safe place.  And a safe place being not in the vicinity where you’ll get blast damage, but vicinity if there was, the condition of methane at the face.

Q. So as far as you were concerned, that response I’ve just referred to for Mr Elith was the end of it?  He’s saying, “If you follow good practises then there won’t be a problem with ignition.”  Is that right?

A. Yes.

Q. Okay.  So, what did you make of the circumstances being described when we got in evidence and Mr Bell’s referred to this in his paragraph 73, it’s in the Gunningham/Neal report at paragraph 296, that Mr White advised you of, “Three live charges, were buried in a coal portal”  Remember that?

A. Look, I don't know anything about this.  That was an issue that was in the report –

Q. If you don’t know anything about it, I’ll not take it any further.

A. Okay, no I don't know anything about it.

Q. So I’ll leave this on the basis that what we’ve got out of this exchange is that you’ve adopted a process, a procedure for P1 shotfiring, multiple shotfiring.  Multiple shotfiring?

A. It’s multiple delay and multiple shotfiring, yes.

Q. So, multiple shortfiring in a safe place somewhere between the New South Wales and the Queensland regulations or requirements, is that right?

A. Yes, I can understand –

Q. And the judgement about that is being made by you and Mr Poynter, you’re the two key players?

A. Yes, and Johan.

Q. And Johan Booyse?

A. Yes.

Q. Do you pronounce it “Boy-zee”?

A. “Boy-zay”, yep.

Q. Boy-zay – and you and Mr Poynter don't claim to have any particular explosives knowledge, do you?

A. We both have our – we’ve both used explosives.

Q. Yes, I know that, but to evaluate this, do you claim to have sufficient expertise to make an evaluation –

A. For a place to stand, no, we would suggest outside.
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Q. So Pike River, this has been implemented and in the same vein, I just want to briefly come to the question of the refuge chamber that you have raised in your evidence.  In this way, as I understand your evidence your approach to achieve all practicable measures for safety was that there would be a refuge chamber in the stone, in the drift?

A. Yes.

Q. A refuge chamber as such?

A. Yes.

Q. As opposed to an exchange chamber?

A. I preferred the option of the refuge chamber.

Q. And there followed something of a debate between you and the company regarding that chamber?

A. Yes.

Q. You didn't accept the risk assessment for the exchange chamber from your paragraph 56 and you told Neville Rockhouse that?

A. Yes, for the lack of an exchange chamber or a refuge chamber.

Q. What is clear is that from your evidence is that you thought taking your practicable steps in this regard meant a refuge?

A. Yes.

Q. It’s also clear from your evidence that you were told that it would take some 16 weeks or thereabouts to incorporate a refuge chamber of that kind?

A. Yes.

Q. And you contemplated an improvement notice, but one reason you didn't do that was that if you did issue an improvement notice you'd simply get potentially an alternative step to the improvement notice contemplated?

A. Yes that was one of the things plus I felt that I was getting somewhere, I was, and I prefer to deal with people rather than a improvement notice you know, might get challenged.

Q. You never really changed your view that a refuge chamber would be taking all practicable steps did you?

A. Towards the end I did once I'd read a wee bit more about it, the philosophies, what is acceptable, the sense be there’s two philosophies in mining, two approaches and that’s one, go to a refuge chamber, have the option of staying there or waiting to be rescued. The other is to evacuate the mine using exchange chambers and they seem to be both equally valid and almost splitting the mining community people.  Some people believe in exchange chambers, some people believe in refuge chambers.

Q. So this is another case which you were put up as an example of how you modify, things were modified against your first instinct on each of the things I have taken you through, first of all going through the fault, secondly the shotfiring and then evacuation of men and thirdly a refuge chamber, each of them is resolved in a sense in a compromise?

A. No I don’t think that compromise is the right word.

Q. So a change of position by you after –

A. We can't tell people what practical steps to take, we can't take ownership of the hazard.  The philosophy behind the Act is that the employer has to take responsibility.  Now there’s two options, one well in this case the guidance out there is that we would like them to fall in‑between, either a refuge chamber or as an exchange chamber but if they choose exchange chamber, it doesn’t necessarily mean we compromised.

Q. You reached the view about what all practicable steps meant, in this case as to refuge chambers?

A. Yes.

Q. You reached a view with regard to men leaving the mine with regard to the use of P1 explosives, in terms of more practicable steps?

A. Yes.

Q. You also reached a similar view, you must’ve done, with regard to going through the fault with non-flameproof equipment?

A. Yes.

Q. On each of those occasions, you changed your position in the face of proposals put to you by a Pike River Company?

A. Yes.

Q. You did that without having technical expertise of your own, except as you’ve described it to the Commission and went with the company against your primary instinct by way of a compromise?

A. I think that’s going too far.  I – we liken it in the case of the refuge chambers, the more papers you read, there is a choice, you can use refuge chambers or exchange chambers.  
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Q. Yes I understand.

A. So for me to say that it was against what I fully believed in, at first, I thought, “No, let’s go for the refuge chamber,” then I realised that, no, the exchange chamber is an option.

Q. And finally Mr Firmin, the issue of missing explosives which is dealt with in your evidence, the report was requested and your evidence indicates that a letter came from Mr Louw, Kobus Louw, that did not confirm, or they could not confirm that explosives were missing.  Do you remember that?

A. Yes.

Q. The police were involved in this matter, were they?

A. That's right, yes.

Q. Yes.  Did you at that stage, undertake any form of check or audit of the process by which explosives were recorded, held, measured out?

A. No I didn't.

Q. Did anyone from the Department do so?

A. No.

Q. Did you not consider it a matter of considerable importance?

A. Yes, it was basically a police matter.  They’d gone through that and they, there was no requirement to notify us and the internal investigation had realised that they weren't doing that properly and they’d put steps in to make sure that they counted the explosives more carefully in the future, so I didn't actually audit that when I went there.

Q. So you again, you were satisfied having been told they’re going to take steps to make things in that regard, leave it to them, is that right?

A. Yes, yes, and they’ve worked with the police on that.

the commission addresses mr stevens 

cross-examination:  mr stevens

Q. Mr Firmin, I just want to ask you about your answer to Mr Hampton about impromptu inspections on the afternoon and evening shifts at Solid Energy.  Do you recall that?

A. Yes.

Q. Now, the first time you did this was post-Pike and you turned up at Huntly at some time after four in the afternoon, correct?

A. I'm not sure.  Between two and four.

Q. I put it to you it was late afternoon?

A. Was it?  Okay.

Q. You accept that?

A. Yes.

Q. And as a consequence of your request to go underground, there was a phone call to Mr Craig Smith who at that time was at Spring Creek, wasn’t he?

A. Yes.  He was out somewhere.

Q. And the issue with the afternoon and evening shift which was explained to you was that there was nobody immediately available above ground to take you underground, correct?

A. Yes.

Q. And that they had to bring to the surface the compliance manager out of that mine to take you underground?

A. Yes.

Q. And Mr Smith agreed to that but expressed concern at having to take someone such as the compliance manager or a shift manager out of the mine, didn't he?

A. Yes.

Q. And Mr Smith requested a meeting subsequently with you to discuss that, didn't he?

A. I'm not sure about that.

Q. Well –

A. I know we, we did discuss it.  Yeah, we did discuss it at meeting at the East Mine.

Q. Correct.  And present at that meeting was, you were in the company of John Kay?

A. Yes.

Q. And there was also Paul Hunt?

A. Yes.

Q. There was the systems manager, Bill Cowley?

A. No, I'm not sure, yeah.

Q. You're not sure or?

A. I can't remember Bill Cowley being there.

Q. And do you remember also Lincoln Smith was present?

A. Yes.

Q. And it was a matter that Solid Energy took seriously, wasn’t it?

A. Yes.

Q. And you were asked what was the, what was the objective or purpose for why you wanted to do this?

A. Yes.
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Q. And is it fair that you were evasive in giving that answer?

A. No.

Q. Okay.  On your first visit when you turned up unannounced, you were asked, “Was this simply a matter of procedure now, or was there an issue that you’d been informed about?”  Correct?

A. I’m not sure, but – yeah.

Q. Sounds likely?

A. Sounds, yeah, sounds likely.

Q. And you did not answer that, did you?

A. I couldn't be sure what I answered.

Q. And coming back to the meeting –

A. Sorry, so, what was the question, whether it was a complaint or?

Q. Yes, whether you were acting on information or –

A. It wasn’t a complaint, so I would’ve said, I’m sure I would’ve said, “No, it’s not a complaint.”

Q. Okay, well, if Mr Smith gave evidence to the contrary, would you dispute that?

A. That I was evasive, or?

Q. Yes.

A. Yeah, I think so.

Q. You would?

A. Mmm.

Q. Okay.  And at the subsequent meeting which Solid Energy had requested, it was again asked, “What was the objective of impromptu visits for the afternoon and evening shifts?” wasn’t it?

A. Yes.

Q. And Mr Smith expressed that he was content with that, but that there aren’t people available to, immediately available to take you underground and you might have to sit for an hour or two and wait, but it was the prerogative of the Department to be able to have impromptu visits, correct?

A. I think Mr Smith didn’t see the value in an impromptu visit.

Q. I put it to you again, Mr Firmin, that Mr Smith said that you could, but you might have to sit aboveground for an hour or two until someone was available?

A. He said, he did say that, yes.

Q. Yes.  And so if in your answer to Mr Hampton, the Commission got the impression that Solid Energy were opposed to it or telephoned you to say it wasn’t to happen again, that would’ve been incorrect, wouldn't it?

A. What – can you repeat that question?  Just one question at a time.

Q. If, in your answer to Mr Hampton this morning, the Commission got the impression that Solid Energy subsequently phoned you and said such impromptu visits were not to happen again, that would be incorrect?

A. No, I never said that.  I never said that.

Q. Yes.  And indeed they have been quite welcoming of your visit subject to that proviso that there is somebody available to take you underground, correct?

A. My opinion was that, no they weren’t that impressed by impromptu visits, that they could be a safety issue for them.

Q. Correct, because the compliance manager on the time you did it, had to be brought out of the mine to take you underground?

A. Yes.  It wasn’t they said, “Look we welcome these.  We’ll make sure that there’s someone here for you.”

Q. Yes.  They welcome them.
MS MCDONALD ADDRESSES MR STEVENS – HE SAID OPPOSITE

cross-examination continues:  MR STEVENS

Q. They didn’t welcome them?

A. No.  They didn’t welcome the idea because it presented problems for them.

Q. And the problem was that they had to bring senior personnel out of the mine and take them away from the job they were doing?

A. Yes.

Q. Now, was it either that visit or the one previously at Huntly where you observed a section manager using an anemometer?  Do you remember that?

A. No, sorry, I don’t.

Q. So you wouldn't be able to say that you expressed surprise that a section manager would be able to use one?

A. No.

Q. You don’t have any recollection of expressing such surprise?

A. No.
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cross-examination:  Ms shortall

Q. Good afternoon Mr Firmin.  Let me just start with clarifying one matter that Mr Davidson put to you and it was an allegation made by 
Nigel Slonker that’s contained in the report by Professor Gunningham and Dr Neal that contractors like McConnell Dowell weren't re-inducted in safety training when the tunnel at Pike changed and it became declared a coal mine.  Do you recall that question put to you earlier by Mr Davidson?

A. Yes I recall the question.

Q. Now were you present when Mr Whittall gave evidence in Phase One Mr Firmin?

A. I would've seen it on TV or, yeah.

Q. So you believe you are familiar with what evidence he gave?

A. Reasonably so.

Q. Well do you recall or are you aware that Mr Whittall has given evidence that this change from a tunnel to a coal mine was in September 2008?

A. Yes I remember the change was around about there.

Q. And Mr Whittall has given evidence that Mr Slonker didn't start at Pike until seven months later in April 2009, do you recall that evidence?

A. I believe you, yeah.

Q. You don’t have any reason to dispute that?

A. No I – yeah, no.

Q. So Mr Slonker simply wasn’t there at the time was he?

A. No not if those dates are right.

Q. And just for the record for the convenience of the Commission, that evidence is reflected at pages 1000 and 1001 of the transcript back from Phase One.  Now Mr Firmin, I'd like to really start by asking you some questions about your experience and you became a mine’s inspector in 1995, right?

A. Quarry inspector.

Q. And before that you'd worked for State Coal Mines and Coal Corporation New Zealand for around 15 years, right?

A. Yes.

Q. You worked at State Coals east underground coal mine, right?

A. A variety of coal mines in the Huntly area.

Q. And as a miner, as a deputy and as an underviewer, is that correct?

A. That’s true.

Q. And while you worked at east underground coal mine, you gained your first class coal mine manager’s ticket didn't you?

A. Yes.

Q. That was in 1984, right?

A. Yes that would be about right.

Q. And then you renewed that qualification, in fact you got what’s called your first class mine manager’s certificate in 2005, right?

A. That’s the metalliferous one, yes.

Q. Yes.  And in fact that just again for the record is reflected in your July 12 brief.  You've outlined your experience and your certificates haven’t you sir?

A. Yes.

THE COMMISSION ADDRESSES MS SHORTALL – HAS ALL EXPERIENCE DETAILS
cross-examination continues:  Ms SHORTALL

Q. So I'd just like to touch briefly on a topic that I don’t think has been addressed so far before the Commission and that is the unit standards that one is required to complete in order to obtain a first class mine manager’s certificate.  You're familiar with those unit standards sir?

A. Reasonably.

Q. Was part of getting your ticket to become a first class mine manager in New Zealand to get that certificate there is the expectation that one will be knowledgeable about aspects of underground coalmining, right?

A. Yes.

Q. And in fact the requirements for a first class mine manager’s certificate include that units be completed describing, developing and maintaining basis ventilation systems for underground coal mines?

A. Yes.

Q. And there's another unit that’s required that involves designing, establishing and maintaining effective ventilation systems for an underground coal mine, right?

A. Yes.

Q. And there's yet another unit standard that relates specifically to ventilation in particular the person sitting for the certificate must demonstrate knowledge of and design an effective ventilation system in an underground mine, right?

A. Yes.

Q. And other standards that are required in order to obtain the certificate that you got in 2005 relate to the design support methods for underground coal mines, don’t they?

A. Yes.

Q. In order to obtain your certificate, in ’05 you had to demonstrate knowledge of geology for underground extraction didn't you?

A. Well there’s a little bit of confusion here.  When I did my first class underground coal mine manager’s certificate, was way back in 1984, it wasn’t under the unit standard system, but we did all that in a general sort of a – but to sit my first class metalliferous ticket, all those unit standards were accepted from the first one and I had to sit one unit standard and that was, mining methods, metalliferous mining methods.
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Q. So could you explain to me what it is that you needed to do in 2005 to accept that other –

A. Just the one unit standard.

Q. And what was involved in that standard course?

A. I went to an assessor and he, it was a, it was a unit standard about mining methods, metalliferous mining methods and how you can extract ore, gold ore, using various methods such as, it depends on the types of stopes, types of ways of extracting stopes.

Q. Now at the time of your first contact with Pike in May of 2005 you’d just completed that recertification of your certificate, hadn't you sir?

A. Yes.

Q. And you'd been a warranted inspector of coal mines in New Zealand for around 10 years at that point, right?

A. Remember I was inspector of quarries for a starter and I think it was about 1999 I became the inspector of coal mines.

Q. So around six years as the inspector of coal mines?

A. Yeah, yeah, yeah.

Q. And over that six year period Mr Firmin you had inspected underground coal mines on the West Coast of New Zealand, right?

A. Yes.

Q. Do you recall how many different underground coal mines on the West Coast you had inspected over that six year period before 2005?

A. Well I count them, I suppose I did Roa, Black Reef, Terrace, Spring Creek and then Pike, five.

Q. So four before you reached Pike in 2005, is that right?

A. Yes.

Q. And you had been the mine manager at an underground coal mine on the West Coast back in around 1994, hadn't you?

A. For a short period, yes.

Q. And that was the Moody Creek underground mine?

A. Moody Creek, yes.

Q. And by 2005 when Mr Whittall called you, first called you about Pike, is it fair the Roa, Black Reef and Terrace and Spring Creek mines were still operating at that time?

A. I would think so, yeah.

Q. Was Burkes Creek operational at that time?

A. I'm not sure, but it was, I did go there once or twice around about that time or a bit after.

Q. And as the health and safety inspector for coal mines back in 2005, you visited each of Roa, Black Reef, Terrace and Spring Creek, right?

A. Yes.

Q. You'd conducted underground inspections of those mines?

A. Yes.

Q. Would you agree with me Mr Firmin that in 2005 you had a good knowledge of underground coalmining on the West Coast of New Zealand?

A. Coalmining is fairly generic.  The West Coast of course has its special problems, methane, perhaps high quantities in Huntly where I was based but I would say that I've got a reasonable aspect, a reasonable knowledge of the mining on the West Coast.

Q. Because in fact beyond the West Coast you'd also inspected other coal mines around New Zealand, hadn't you?

A. Yes, there was one in Southland and of course I’d worked in Huntly and inspected Huntly.

Q. Now I just want to stay on these West Coast mines and the inspections you'd been involved with prior to your first contact by Mr Whittall in 2005.  You were familiar with the design of these underground coal mines that you'd inspected prior to ’05?

A. Yes.

Q. You were familiar with the strata control systems used at those underground West Coast mines?

A. Yes.

Q. You were familiar with the mining methods used at those underground West Coast mines?

A. Reasonably familiar.

Q. And in fact by 2005 Spring Creek was using hydromining on the West Coast, wasn’t it?

A. Yes.

Q. So you were familiar with hydromining at that mine?

A. Well I was aware of it and I knew the basics, yeah.  Well I wouldn’t say I was an expert on it, yeah.

Q. But you'd inspected the Spring Creek Mine?

A. Yes, I’d inspected it, yes.

Q. At the time it was using hydromining, right?

A. Yeah, probably, yeah.

Q. And when you and Richard Davenport met with Mr Whittall at Pike’s office in Greymouth in February 2007, so I'm coming forward in time, do you recall being told that Pike was planning to use hydromining?

A. Yes.

Q. And you didn’t say to Mr Whittall at the time that you had concerns about the suitability of hydromining at Pike’s West Coast mine, did you?

A. No.

Q. You had more West Coast experience of hydromining than Mr Whittall at this point, didn’t you?

A. Probably, yes.

Q. And you didn’t say to Mr Whittall subsequently that you had concerns about the suitability of hydromining at the Pike Mine, did you?

A. No.
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Q. Or concerns about the extent to which Pike had considered the risks of hydromining in the area?

A. You mean the full risk assessment of hydromining?

Q. Whether Pike had considered the risks.  Not necessarily a risk assessment, just generally the risks of hydro?

A. Just in general terms, I was reasonably satisfied that they could hydromine that mine.

Q. In fact, you knew from your experience Mr Firmin, didn't you, with other mines, that hydromining could work effectively on the West Coast, right?

A. Yes.

Q. And you drew comfort as to the Pike project, based on your knowledge that other West Coast coal mines were hydromining, right?

A. Yes.

Q. And you understood from your early contacts with Pike that the mine had been designed such that a single tunnel would be driven to access the coal seam, right?

A. That happened a bit later, didn't it?

Q. You understood from your early discussions that Pike had been designed with the single drift, isn't that right?

A. That single drift which at one stage there was a proposal for two drives through the fault.

Q. But with respect to access to the coal seam, did you understand from your early discussions that the plan was to use a single tunnel?

A. Yes.

Q. And you didn't say to Mr Whittall at your February 2007 meeting that you had concerns about that design, did you?

A. No.

Q. And you didn't say that to Mr Whittall subsequently, did you?

A. No.

Q. And you understood from your early interactions with Pike, what types of strata control would be used at the mine, didn't you?

A. Yes, these, in relation to the drive, that’s provided.  You know, you have got roof support with ventilation, that your health and safety systems can deal with the issues that could arise.

Q. Now, yesterday Mr Firmin, a lot of questions were asked of you about whether your inspections of Pike’s mine were up to scratch.  Do you recall those questions?

A. Yes.

Q. Now, at the time you're inspecting Pike, it was largely just a tunnel project, wasn’t it?

A. That's right.

Q. Pike didn't become a coal mine until around September 2008, did it?

A. That's right, yes, designated coal mine.

Q. So the three months, sorry.  Do you have something else?

A. I think they designated it as a coal mine once they found coal or methane, yeah.

Q. So that’s three months after you stopped being the Department’s primary inspector for the Pike mine, right?

A. Yes.

Q. In fact, the first coalminers to work underground weren't employed by Pike until June 2008, were they?

A. I’d accept that.

Q. So right around the time of your handover?

A. Yes.

Q. And as I think you’ve said again this morning, at the time of your inspections, you were largely checking work being undertaken by McConnell Dowell, right?

A. Yes.

Q. And McConnell Dowell is a renowned construction company with expertise in mining construction?

A. Yes.

Q. And they had their own safety systems in place for the tunnel project, right?

A. Yes.

Q. But even so, between February 2007 and May 2008, you visited Pike six times, didn't you?

A. Yes.

Q. Now, you were asked yesterday whether the Department ever asked Pike for its gas drainage plans and spontaneous combustion reports and you said that you weren't sure.  Do you recall that line of questioning?

A. Yes.

Q. Because one of the reasons you're not sure, because at the time you were inspecting, Pike was largely just a tunnel project, wasn’t a coal mine?

A. Yes, perhaps someone else might have asked for it earlier or subsequently.

Q. And even though you weren't sure whether the Department ever received spontaneous combustion reports from Pike, would it surprise you to know that Mr Poynter did?

A. No.

Q. And just for the record I will cite to DOL3000010026 for the convenience of the Commission.  Now you were also asked yesterday a lot of questions about what, and some today actually, about what you didn’t do when you inspected mines.  I'd like to talk to you about what you did do when you came to Pike.  You visited six times, right?

A. Yes.  

Q. Can you generally describe to us what you did when you came to Pike for those inspections?

A. Generally I would go to the office where, at the early stages it would have been with McConnell Dowell, talked to the tunnel manager, asked them how they were going in terms of their development, any issues that they had, any problems, have a look at the cross-section which was on the board, and then go and do an inspection underground, come back out and have a debrief with the management.
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Q. Now when you refer to the “cross-section”, what do you mean by that, sir?

A. The tunnel plans as such.  They work basically off this cross-section and they had the trigger action response plan for the type of ground that they were in, from 1 to 5, and they would plot that on the cross-section to show where they were in terms of meterage and of course the main, one of their main concerns was the stability of the ground and that was being plotted up as they were going through.  They had the original two estimates of how hard the ground would be.  Then they had the actual underneath that.

Q. And then you referred to, “the inspections underground”.  Can you describe to the Commission what you did during those inspections at Pike?

A. Was a walk-around inspection looking for hazards, looking to see that people’s work procedures, looking for equipment, anything there that could show me that the mine was being operated safely.

Q. And you would carry a gas reader with you during that walk-around inspection?

A. Yes.

Q. You would talk to workers while you were underground, Mr Firmin?

A. Sometimes, yes.

Q. Do you recall during the period that you conducted the six visits of Pike, when it was a tunnel project, approximately how long you spent underground each time?

A. Well, around about three hours, I think.  I would do two places in the one day, so…

Q. And would you end your visit to Pike by speaking with, it would’ve been the tunnel manager I guess at this point, not the mine manager, is that right?

A. Usually, yes.  Kobus was there later on.  Peter Whittall was usually not onsite.  Later on, he was.

Q. And Kobus, is Kobus Louw, the mine manager?

A. Kobus Louw, yes.

Q. Now you didn’t inspect Pike’s mine any differently to any other mine that you inspected, back in the time, did you?

A. No.

Q. You didn’t give Pike any special treatment, did you?

A. No.

Q. You didn’t give it a “soft touch”, did you, sir?

A. No.

Q. You applied the same standards as you did to all the other mines you were inspecting at the time, didn’t you?

A. Yes.

Q. Now, although your primary contact with Pike ended in around July 2008, just as it became, moved into being a coal mine, you continued to discuss Pike in 2009 and 2010 in phone calls with Mr Poynter, didn’t you?

A. Yes.  I talked with Kevin and sometimes Kobus would ring me.  Perhaps the odd time Neville Rockhouse too.

Q. Did you exchange any emails with Mr Poynter about Pike?

A. Often, I think, that was normal discussion, you know, with Johan and probably other people as well.

Q. Did you keep those emails, Mr Firmin?

A. I generally try and keep Pike’s in a separate file, but no, they’d all be disclosed with the Gunningham/Neal report.

Q. And have copies of those emails all been made available to the Commission, sir, do you know?

A. I would think so, yes, all of those were, yeah, every email.

Q. So to the extent that they haven’t been, they would be located in your Pike email files, is that right?

A. Generally, yes.

Q. Now would you also see Mr Poynter on occasion?

A. Yes.

Q. How frequently, back in 2002 – sorry, in 2009 and 2010, would you see Mr Poynter?

A. Every three, four months, I would think.

Q. And on those occasions, did you discuss Pike with Mr Poynter?

A. Perhaps, sometimes, yeah.

Q. When you spoke with Mr Poynter about Pike during 2009 and 2010, or you received an email from him, do you recall what sort of circumstances had arisen that caused that contact?

A. Well, it could be an incident, it could be an accident, it could be a concern that he had.  It could be just general how they’re getting on, you know, it would be general interactions.
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Q. Including any concerns they he had, right?

A. Yes, he might ring me back instead.

Q. Mr Poynter didn’t contact you to discuss his conclusion that use of the vent shaft at Pike is an escapeway met minimum standards, did he?

A. No I don't think he did.

Q. Now on occasion Mr Poynter asked you to peer review his work on Pike, right?

A. I'm not sure, you mean peer review in the formal sense of accident investigations.

Q. Well I’d like to understand that.  From your evidence yesterday you refer to this peer review process which I believe is connected to Insite, the Department’s document management system, is that right?

A. Yes.

Q. Now outside of a review of an accident or an incident, is it possible for an inspector to see a peer review more generally?

A. Just a normal consultation with me, if you call that a peer review, yes.

Q. And would that be reflected in Insite, is there – let me ask that differently?  Is there an aspect of Insite that enables an inspector to formally request a peer review?

A. No, that would just be in my, inspector’s notebook, if I recorded it.  I didn’t always record the…

Q. Let me just, I just want to show you a document on this point.  It’s at DOL3000070063 Ms Basher and just wait for that to come up Mr Firmin, I just have a quick question on it?

WITNESS REFERRED TO DOCUMENT DOL3000070063
Q. I’d actually like you to just orientate yourself.  This is file detail report generated out of Insite.  Is that right?
A. Yes.

Q. So you’re familiar with these sorts of documents, sir?

A. Yes.

Q. And if I could take you to page 6, it’s /6 in the reference I have Ms Basher.  You see the task history there, sir?

A. Yes.

Q. And is the task history essentially a summary of the actions that have occurred in relation to the matter subject of the file detail report?

A. Yes.

Q. Now on that task history there it’s on the, I think it’s the fifth row down, there's a reference to request peer review.  Do you see that?

A. Yes.

Q. And I'm just trying to understand how this document works in connection with my questions about Mr Poynter perhaps requesting a peer review.  Here this file detail report appears to relate to a particular incident.  Is it possible however or was it possible back in 2009 and 2010 for Mr Poynter to request a peer review from you in other circumstances?

A. This is probably the only one I ever peer reviewed.  It’s, it must’ve been, I had forgotten all about it.  It must be a, I remember when we first started Kevin said we should be peer reviewing, mines inspectors should be peer reviewing and he must have sent me this one and I've peer reviewed it but the normal peer review process for, this must be an incident, a health and safety incident, was you went to your team leader.  So there maybe one or two but that would be only with a formal incident at Insite rather than perhaps what you're referring to before.

Q. Well was there anything in the Insite system that would prevent Mr Poynter from seeking a peer review from you in circumstances other than an incident?

A. No, you, the way that Insite - you had to have an incident and you click on incident and it’s got peer review, although you could put a file note, if you did an inspection and you wanted to raise that you talked to somebody.  Or even in your investigation you could just add that you talked to whoever you were talking.

Q. And how would you, well strike that, how were you informed with this particular example back in 2008 that Mr Poynter had requested a peer review from you?

A. I think it shows up in the Insite system that you've got an outstanding task.  He may have phoned me as well.

Q. Mr Poynter didn’t ask you to peer review his conclusion that use of the vent shaft at Pike is an escapeway that met minimum standard, did he?

A. No, we never the, this is the one when it collapsed?  No we never discussed that.
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Q. Now just moving off that document, you were asked this morning by 
Mr Davidson about a preference for two drifts and a fan outside and I understand in response to Mr Davidson’s questions you confirmed that you didn't discuss that preference with anyone else, is that right?

A. No.

Q. Now Mr Firmin I understand that people often have second thoughts after a tragedy and my question to you is, did you form a view as to this preference before or after the 19th of November 2010?

A. I mean the whole process about design et cetera, we’re not really involved in it as a department, but I mean it’s standard practice in a sense that if you're reasonably close to the coal, you have two headings and you go to the coal seam.  In this case, because of the distance and the geology, one was used.  Whether I've made my mind up any – I’m not, I don’t think that’s quite relevant, the question, in a sense that yes, after the accident you do look at this sort of thing.

Q. So it’s possible that you formed your view as to this preference post the tragedy in November last year sir, is that right?

A. It’s possible, yes.

Q. Now even though Mr Poynter was the Department of Labour’s inspector for Pike at the time, you were aware that the company had started hydromining in around September 2010 weren't you?

A. I don’t know I knew they were actually hydromining.

Q. You just may not recall the timing, is that right?

A. No, I – we talked about Pike but I don’t recall even knowing that they’d actually started extraction there when we talked about that.  I just don’t know.

Q. Now you've given evidence about your knowledge of the main fan being installed underground at Pike, do you recall that evidence?

A. Yes.

Q. And you never raised with Mr Whittall or anyone else at Pike any concern about the extent to which the fan would have explosion protection did you?

A. No, those sort of details never – we – I haven't been supplied with.
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Q. And you understood from early on that Pike also would install a surface fan, right?

A. Yes.

Q. And you never raised with Mr Whittall or anyone else at Pike any concern about the extent to which the surface fan would have explosion protection, did you?

A. Those details we hadn't discussed.  The meeting that we had on the 
2nd of the 11th, ’07, the design there that had an explosion door in it, explosion stopping, so I realised that, well it was part of that conversation.

Q. But you don’t recall raising any concern with Mr Whittall or anyone else at Pike about the extent to which the fans had explosion protection, do you?

A. I never saw the final design.

Q. Just my question sir.

A. Sorry.

Q. You don’t recall raising any concern with them about that matter, do you?

A. Because I hadn't seen the design then I, I, we wouldn't have discussed it.  Did I not, did I say something before about the surface fan has to be explosion protected?   No.  We talked about it with the underground one.

Q. Now, you and Mr Poynter conducted a joint inspection at Pike in May 2008, right?

A. Yes.

Q. And you discussed with Mr Louw, the mine manager at the time, how a ladderway in the shaft would be a second egress from the mine, right?

A. Yes.

Q. And although the bottom part of the shaft changed in February 2009, when there was a collapse and the Alimak then required installation, the height of the ladder climb didn’t substantially change, did it?

A. No, but the landing, there was no, it wasn’t possible, the landings in, was there?

Q. But the height itself didn't substantially change, did it sir?

A. No, no, yeah, okay.

Q. So you understood more than two years before the November 2010 explosion that the climb up the ladderway was approximately 
100 metres, right?

A. Yes.

commission adjourns:
12:58 am

COMMISSION resumes:
2.02 pm

cross-examination continues:  Ms shortall

Q. Now Mr Firmin, you’ve given some evidence about 2007 conversations regarding a refuge chamber, do you recall that evidence, sir?

A. Yes.

Q. Now prior to the 19th of November 2010, how many of the underground coal mines that you had inspected in New Zealand had underground refuge chambers?

A. Would be East Mine, Spring Creek only.

Q. The underground refuge chamber at East Mine, when was that installed?

A. I’m not sure, I think it could be quite old, yeah.

Q. And the refuge chamber at Spring Creek, when was that installed?

A. That’s a newer mine, so I’m not too sure.

Q. Do you have any recollection whether it was within the 12 months before the 19th of November or longer than that?

A. Be longer than that I think, yeah.

Q. Within the five years before the 19th of November 2010?

A. I’m not sure when Spring Creek started, would’ve been 2001, maybe, probably a couple of years after it started, I would imagine.

Q. So just those two underground mines?

A. Yes, I think, Roa, Black Reef and Terrace, were all quite short distances to go outside.

Q. Now for a proactive inspection to a mine, you contact the mine manager to say you’re going to visit, right?

A. Yes.

Q. And why do you contact the mine manager?

A. I think there was a policy actually that said that it was better to make sure that the mine manager was in, or the, in this case the mine manager, client, was in, because any issues you could raise with the manager with that person, and they’d be able to give you a good answer to anything that they would know was going onsite, or anything you wanted done, so it was kind of a functional thing.

Q. Now under the mining regs it states that, “The mine manager is responsible for managing the operation and supervising the health and safety aspects of the operation personally on every day on which any employee is at work.”  Do you recall that language from the regs?
A. Yes.
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Q. And in connection with you contacting the mine manager, as part of a proactive visit did that language from the regulation form part of your thinking?

A. Yes.

Q. And you would generally start an inspection with a meeting with the mine manager, right?

A. Yes, generally with a meeting. 

Q. And that’s because the mine manager is in charge of the mine operations, right?

A. Yes.

Q. And so at Pike it was generally the mine manager that you met with on arrival, right?

A. Yeah, it changed slightly 'cos I think initially the tunnel manager was the person in charge but yeah, later on Kobus was both.

Q. And would it be fair to say Mr Firmin that based on all your years of experience, as an inspector for the Department of Labour, operational decisions at a mine site are made by the mine manager?

A. Well these days usually it’s a, most of the operational decisions, well I guess its multi-discipline approach so he might consult lots of people or people might ask him to do things as well so.

Q. But would you agree with me that the decision-making power as to the mine site rests with the mine manager?

A. Yes generally.  There could be operational managers as well there, yeah.

Q. Now as at the 19th of November 2010 which underground coal mines were you inspecting in New Zealand?

A. East Mine.

Q. Any others?

A. No, just the East Mine.

Q. Now as at the 19th of November 2010 do you have an understanding as to which mines Mr Poynter was inspecting, which coal mines?

A. That would be all the West Coast ones, what you're doing underground coal mines?  Was that underground coal mines?

Q. Yes thank you.

A. Yeah, that would be, Burkes Creek was probably still going then so Black Reef had stopped, Roa.  Terrace may have been going, and Spring Creek and later he asked to do some inspections at Huntly as well so.

Q. Now to the best of your knowledge Mr Firmin, had any of the mines, the underground coal mines that either you or Mr Poynter were inspecting pre-19 November 2010, fitted all their diesel vehicles that were likely to work in a restricted area with a gas detector that would shut the engine off in the presence of methane levels greater than 1.2%?

A. I think that was in the audit that was done recently.  I think only some of them had met that criteria of the – and I think it’s in a standard.
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Q. So some hadn’t as part of the recent audit?

A. Some hadn't, yeah, as far as I know.

Q. And had any of the mines pre-19 November 2010 installed a real-time flow and pressure sensor in the methane drainage line that reported and recorded on anything equivalent to the SCADA system at Pike?

A. I'm not familiar with the SCADA system at Pike.  Is this, this is just real‑time monitoring?

Q. That's right.  

A. Yeah, most of the East Mine has got real-time and Spring Creek’s got real-time.

Q. And do you recall whether pre-19 November 2010, those mines had installed a real-time flow and pressure sensor in the methane drainage line?

A. They don’t have methane drainage.  Spring Creek did for a while I think.

Q. Had any of the mines that either you or Mr Poynter were inspecting pre‑19 November 2010 installed a suction unit on a methane riser to assist in removing gas from the lines?

A. They don’t, they don’t have methane drainage.

Q. What about pre-19 November 2010, any of the mines that you or 
Mr Poynter were inspecting, had they installed an over-pressure detection system to detect a goaf leading to gas expulsion that removed power to energised electrical apparatus?

A. I'm not sure.  I don’t think so.  

Q. Did any of the mines pre-19 November 2010 have their main fan as a forcing fan at the mine entrance?

A. No.

Q. Now, Mr Davidson put to you earlier that Mr Bell was critical or is critical of the extent to which Pike accessed, had assessed, sorry, the gas outburst risk as it approached the Hawera Fault.  Do you recall that line of questioning?

A. Yes, yes.

Q. Now, at the time, you recalled that Mr Bell was working in the tunnel?

A. Yes.

Q. Right.  Do you recall that Mr Bell was working and employed by McConnell Dowell, not Pike at the time?

A. Yes, that's right, I think, yeah, as far as I know.

Q. And do you recall that he was working on a part-time basis?

A. I didn't know that.  I knew it was the nightshift.  

Q. Do you recall that he was working that nightshift as a part-time tunnel supervisor?

A. Yes.

Q. You don’t have any reason to believe that Mr Bell was privy to all the assessment work being conducted by Pike at the time, do you?

A. No.
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Q. You don’t have any reason to believe that Mr Bell was even aware of the surface drilling and other assessments being undertaken by Pike as it approached the Hawera Fault, do you?

A. No, I don't know what he’s –

Q. You don’t know whether Mr Bell’s criticism is based on all of the relevant information, do you?

A. No.

Q. Now Mr Davidson also put to you that Mr Bell is critical of the decision to drill through the fault without flameproof equipment, do you recall that?

A. Yes.

Q. But whatever the merit of that criticism, which my clients reject, there was no accident as a result of using non-flameproof equipment, was there?

A. No.

Q. There was no safety incident, was there?

A. No.

Q. There was no harm or injury caused to anyone, was there?

A. No.

Q. So the risk assessment process used proved adequate, didn’t it?

A. Yes.

Q. The use of non-flameproof equipment proved safe, didn’t it?

A. Yes, you’re probably getting into an area that I wasn’t quite there when they were going through the fault, but I haven’t heard any issues going through.

Q. No issues have been brought to your attention about that matter have they?

A. No.

Q. Now, Mr Hampton also put to you earlier some criticism about the underground fan at Pike not being flameproof, do you recall that?

A. The motors, yes.

Q. The motors, that's right, to the underground fan.  Do you recognise the name, “Flakt Woods”?  

A. No.

Q. You don't understand Flakt Woods to be a well respected fan designer in the coalmining industry?

A. No, no.

Q. You just don’t know anything about them?

A. No, I don't know too many designers of fans.

Q. Do you have any understanding that Pike used Flakt Woods to, in all aspects actually, of the design and installation of the underground fan to assist the company?

A. No, I remember I did ask Peter about the fan and he said they were going to get a reputable manufacturer of coal mine fans.

Q. And you may not recall this, or know this, Mr Firmin, but I’ll put it to you to see whether you do, now for the underground fan, the drive was separated from the fan by a bulkhead through which the card and shaft passes, so that all the devices on the other side of the bulkhead were certified for operation in an underground coal mine.  Do you understand that to have been the case?  You don't know those specifics?

A. Look, I – the concept, but yeah, no, I, I wasn’t involved there.

Q. Now just turning to a separate topic Mr Firmin, you commented yesterday in response to questions from counsel assisting the Commission that inspecting the Pike mine every three months was, and I think your words were, “obviously not enough”.  Do you recall that?

A. Yes.

Q. Now that’s a view you formed post the November 2010 tragedy as well, isn’t it?

A. Partly, we had wanted to do audits.  If we’d been a separate group on our own, we would’ve done specific auditing processes, like with three inspectors sort of turning up at probably a couple of times a year, but that’s pre-Pike, yeah.  There was some talk about increased inspections, but I must admit I thought three months wasn’t too bad, but we did want to do some audits.
Q. So at the time, and I know it’s difficult perhaps to separate your mind in this way, given the tragedy that occurred last November Mr Firmin, but at the time, pre-November 19, 2010, did you believe that three-monthly audits at Pike were sufficient?

A. Three-monthly inspections?

Q. Yes.  Sorry, inspections, sir, yes.

A. Bare minimum, minimum.
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Q. Now turning to Mr Poynter, in questioning yesterday, Mr Poynter was described as a trainee inspector at the time he took over from you as the Department’s primary inspector for Pike, do you recall that?

A. Yes.

Q. But at the time Mr Poynter took over responsibility for Pike in 2008, he had over 30 years experience in the coalmining industry, right?

A. Yes.

Q. He had held a first class mine manager’s certificate for 23 years, right?

A. Yes.

Q. He’d worked in mines including –

THE COMMISSION ADDRESSES MS SHORTALL – MATTER OF RECORD

cross-examination continues:  Ms shortall

Q. Is it fair to say that at the time Mr Poynter took over he had a wealth of practical and management experience with underground coal mines?

A. Yes.

Q. Did it ever occur to you Mr Firmin that Mr Poynter might’ve been brought in as the Department’s primary inspector for Pike because of his experience including for many years as a mine manager?

A. We were lucky to get Kevin yes.  Asset, and he really worked to – his philosophy was to work to make sure the places were safe so, yes him, whether he was the primary person, he was definitely good management experience.

Q. Did you have any reason to believe that Mr Poynter’s inexperience as an inspector when he took over Pike had any impact on his ability to understand for example the ventilation and development issues at the mine?

A. No, I think it would be more practicalities in terms of writing inspector’s notes and that sort of stuff.

Q. So the paper trail that came following?

A. Yeah the admin, he was a qualified person.  I – you'd have to ask him as to whether he felt confident.

Q. Would you agree with me that Mr Poynter was at least as able as you to inspect the underground coal mine at Pike?

A. Oh yes.

Q. Perhaps even more able than you Mr Firmin?

A. Perhaps more.

Q. You would agree with me, more able?

A. Perhaps more, yeah probably more able.

questions from COMMISSIONER HENRY:  

Q. Mr Firmin, my questions fall into two parts.  The first part deals with your approach that you've described to how you carry out your inspections and the second is the training that you received.  On the first one and I must confess many years ago I was a specialist tax inspector, so I have some feel for the difficulties of determining the level that you go to in an inspection or an investigation and how much coverage you do as against in-depth reviews.  Is it your position that the way you approached your inspections at Pike is in accordance with the departmental policy?

A. Yes I don’t think that at any stage that we were asked to change our way we did our inspection.  There is a policy on inspections and I am pretty sure we’re following that.

Q. So when you decide not to use the written warning improvement notice, prohibition notice available to you under the legislation, in your view you were following the departmental guidelines, is that correct?

A. Yes, yes.

Q. And when you had your performance review with the person you reported to, was there any suggestion in that review, any criticisms of you in regard to how you carried out those inspections, whether at Pike or anyone else?

A. No.

Q. Now you mentioned to us I think quite a few times the Braithwaite triangle as something which you relied on in determining your course of action.  Now if I can just tell you what I think that triangle is and you tell me whether I’m wrong.  It’s based on an approach to try to get the employer to become a safe workplace using a variety of techniques?

A. Yes.

Q. And one of the techniques is to educate them?

A. Yes.
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Q. Give them guidance.  One is to generally provide information, another one is to facilitate?

A. Yes.

Q. And then of course to enforce the law if you need to?

A. Yeah.

Q. And in doing so you try and divide the workplaces into different categories and the very top category is someone’s who’s at best, some company that’s at best practice and at the bottom is someone who’s unlawful?

A. Yes.

Q. And in between you've got all these gradations and you try and adopt your process according to where you think the employer or the company is in that triangle.  So if you think they’re doing their best, you may take a different approach than if they’re deliberately not compliant.  Is that how it works?

A. Yes that's right.

Q. Now in order to do that you need to have under the Braithwaite model, you need to have knowledge and information about the company.  Is that right?

A. Yes, that’d be correct.

Q. So you need to have performance data of some kind which enables you to place that company in the triangle?

A. Well that, ideally, yes, yeah.

Q. So in your case you’ve put a lot of weight, if I understand it, on the fact that when you raised compliance issues with Pike, they fix them or promise to fix them?

A. Yes, in, when you’re talking with the company you pretty quickly understood that, if they were wanting to comply and looking at their standards and involving you, and you’ve kind of that, I guess, just a gut feeling and then if it did raise an improvement and it was, you know, that they responded by sending you photographs of what they’ve done or quite quickly got back to you and it looked, the content of the material that they gave back to you, and you saw that it was a high standard then you continued along that line but it was no formal assessment, like just how good they were.

Q. The problem you've got though, isn't it, that under the Braithwaite model if you don’t have objective data?

A. Yes.

Q. As to where that company actually lies, you could be thinking that they’re compliant when actually all they’re doing is promising –

A. That's right.

Q. – from time to time.  So given the lack of what appears to be, at the moment, a lack of solid data collected in the course of your investigation, it looks as if the Braithwaite model might be a bit shaky, doesn’t it?

A. It could be, yes.

Q. Well the second part, I just wanted to ask you about training.  Now Gunningham and Neal which we’ve heard a bit about, a review, independent review commissioned by Labour, they said when they brought their report out in July that there were gaps in the training of the mining inspectors and that those gaps were being addressed as they wrote.  Has there been new training for you?

A. No.  No.  

Q. Is any slated?

A. No, the new high hazard unit?  There's plans to do that.

Q. Would you as a front line inspector be given any training or briefings on the Department’s strategic direction?

A. No it tends to be done at a higher level than what I would be involved in.  There's probably a consulting document that comes out where you can input.  I don’t usually get involved in that.
Q. No but what I mean is, for example, in the Department’s statement of intent for 2011 to 2014, the three year strategic view, they talk in there about a measure that they’re going to use of the employer complying within six months of enforcement action being taken?

A. Yeah.

Q. Would you be aware of that measure?

A. No, it’s probably in my performance document that if we write an improvement notice or some sort of compliance we have to follow up to make sure that’s put into Hasard, into Insite when they use a compliance date so that would generate that information.

Q. And that would be used to measure your performance?

A. Yes.

Q. In part at least?

A. Mmm.
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questions from COMMISSIONER BELL:

Q. Mr Firmin, good afternoon.  I’ve got a few questions.  Do you see any benefits in an unannounced audit?

A. Audits?

Q. Unannounced audits.  How do you feel about unannounced audits?

A. It’s something I haven't thought about really.  I would imagine a company would have to prepare to do an audit, to have that sort of information ready for you, to go in and just find it, I suppose, it’s something that’s probably a good idea.  I didn't realise –

Q. I probably gave you the wrong – probably more an unannounced inspection, rather than an audit, sorry.

A. I see.  No, I do.  It was, it was actually really good the one, the only one that I've done so far.  Well, I've done two, I suppose in the 15 years, well for a coal mine, underground coal mines.  

Q. What do you think you found on an unannounced inspection that you may not have found if you'd gone along with prior notice?

A. Well the one that I did, because there was no managers with me, it was good to talk to the men and I found the health and safety rep and I was given some good information actually, yeah.

Q. Have you ever stopped any operating mines, underground coal mines?

A. Prohibition notices.

Q. Actually stopped them operating there and then with a prohibition notice or –

A. Yeah, a prohibition notice, it has to be the likelihood of serious harm and that, just that, what they’re doing.  We had that incident recently with the ignition at Spring Creek.  Generally, if there’s been a serious harm accident or fatality, you know, so you stop the place, you stop what they’re doing until they can come back with a safe way of doing it and you're doing your own investigation.  I think there was a couple in small, in small mines I stopped.  You can only stop a certain aspect of what they’re doing.  I think there was one in relation to surveying.  I said that they couldn't, they had to get a survey straight away so there was a, was that an improvement notice?  In one, they couldn't enter the mine because the entrance needed to be fixed.  There was a timber there, so I stopped them there.  I think the other one was the survey.  I think they did the survey straight away as well, because, that’s right, yeah, they were already about 30 metres into the mine and didn't have a survey where they were.  There was old workings.  

Q. Do you have the capacity to ask a mine to do an engineering study?  We were talking about before about shotfiring or the underground plan.  Do you have the capacity to say to them you want them to do an engineering study to give to you?

A. Yes.  You’d more likely ask for a risk assessment if you're unsatisfied with what they were doing, you could say, “Well, look this,” yeah, I think you could, yeah.

Q. It’s quite common in other jurisdictions to request an engineering study from a mine if there’s something you're not comfortable with?

A. Yeah.

Q. I'm just suggesting it may be a useful way to get the information you need?

A. Yes.

Q. At their expense?

A. Yeah, okay.

Q. Just getting back to the underground fans, I know it’s been covered a few times but when you looked around overseas, did you think about talking to Mr Booyse who was a member of the Chief Inspectorate Coal Mines Group, so that group could have provided information back to you?

A. I was the only one, I think, then.  It was on my –

Q. Mr Booyse wasn’t there at the time?

A. No, I was the only coal mine inspector.  There was a hard rock inspector but I was the –

Q. I know he’s hard rock, but I think he’s a member.  He attends the annual chief inspectors’ meeting where there are three chief inspectors there that know about underground mining.

A. I know that.  Yeah, no, Mr Booyse was a senior high hazards advisor.  The hard rock guy I was talking about was a Mr Oran.  He has been to one or two –

Q. I know Booyse’s been to at least one or two as well?

A. Yes, he hadn’t started then.

Q. The point I’m making is there’s a chief inspector of coal mines in New South Wales, one in Queensland who would've been able to provide the information you were asking about almost instantaneously?

A. Yeah.

Q. In section 142 of your document, 142 it talks about a risk assessment was done that identified that flameproof equipment would be more dangerous if it was brought in to play?

A. Yes.
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Q. Why was it more dangerous?

A. In terms of they wanted to use the jumbo to head towards the fault and the place was about five metres high, so they looked at the risk and because the risk – because there was no methane, the way I understand it, because there was no methane detected and they were drilling a hole in advance, you could work out the risk that methane might suddenly blow out of that hole, compared with the risk of trying to do roof supporter in really hard ground with a machine that couldn't reach that height and people had to work under a canopy to support the roof and mesh.

Q. So you were comfortable with that risk assessment that it was in fact more dangerous to have flameproof equipment there?

A. Yes, I – when you talk about “more dangerous” you think, well, catastrophe where you had a methane explosion, well, it would be really difficult to say.  That’s a high risk.  But because there was absolutely no methane found at this stage and they were drilling ahead, the idea of using the jumbo in an area where no methane had been found but close to a potential source, but they had that control advised where they were drilling 16 metres ahead and they had a methane detector on the jumbo with a cut-out .25%, that then that would mitigate the risk of an explosion from methane.

Q. All right, just finally, section 86 of your statement, I’m just interested in what Mr Whittall was talking about “appointing anyone who was competent to fill the duties of a competent person and that he may not, there could be smaller numbers of deputies.”  How did you feel about that concept?

A. I wasn’t happy with it and I discussed it.  I asked him to put it in writing and send it to me and that I might contact the Australians and just sort of say, “What do you think of this?”  Unfortunately our admin regulations don't require underviewers on each shift, and most of the mines don’t have an underviewer on each shift.  We discussed this with Johan and Kevin and we thought we probably couldn't enforce it, but I said to Peter, I thought it was a really good idea and to Peter’s credit, as far as I know, he did put an underviewer on each shift.

questions from the COMMISSION:  

Q. Just one matter of clarification really Mr Firmin, you said to Commissioner Bell a second ago that one of the advantages of the unannounced inspections that you’ve conducted is that you enjoyed the opportunity to speak to the men, the miners and the workers representative in the absence of the mine manager accompanying you.  Do I take it from that that whenever you did an announced inspection, you’d have no opportunity to talk to the miners and their representative on your own?

A. Yes, you’d often get away, or they’d be behind you or in front of you or somewhere else, you know, usually fairly close, but this case it was just sort of so much more relaxed, they knew that the manager wasn’t sort of there, somewhere close and again, because this time I did this unannounced visit, there was actually no underviewers.  There was no assistant manager.  There was nothing, so I went down with the, basically the deputy or compliance manager, and it just seemed to be so much easier.  Maybe it was just that particular inspection, but, yeah, they were very open.

Q. When did you do these two unannounced inspections?  How long ago now?

A. No, sorry, it was only one.

Q. One?

A. Another one I left a message or something.  They didn’t get back.

Q. It didn’t come to pass?

A. Yeah, didn’t – yeah, that’s right.

Q. So you did one, when was it?

A. East Mine, probably two months ago, maybe three months ago.

Q. And what, you got markedly better feedback did you, on your own, on that day?

A. On that day, yes, from the people that I was talking to.

questions arising - nil

witness excused
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Ms MCDONALD CALLS

KEVIN FREDeRICK POYNTER (SWORN)

Q. Mr Poynter, can you confirm that your full name’s Kevin Frederick Poynter?

A. I can.

Q. And you are now living in Queensland, Australia?

A. I am.

Q. And I think you're employed as a mining inspector for the Department of Employment Economic Development and Innovation for the Queensland Government in Australia, is that right?

A. That is correct.

Q. And did you start that role in July of this year?

A. July 18th.

Q. And prior to that you worked for the Department of Labour in New Zealand and I think left the Department of Labour on the 24th of June 2011, is that right?

A. That's correct.

Q. Now you’ve prepared a statement for this Phase in the inquiry and you confirm that your statement, have you got a copy of it there?

A. I have.

Q. And that’s dated the 19th of October 2011 isn't it?

A. It is.

Q. And you confirm now the contents of that statement?  I’m not going to ask you to read it.

A. I can confirm the contents.

Q. And just to be clear, you have today completed a very brief supplementary statement which I just handed out to counsel. It’s dated the 15th of November 2011 and it simply refers to a document that you had omitted to refer to in your statement but you've covered off in the supplementary statement, that’s the case isn't it?

A. That is correct.

Q. And just as a matter of completeness, you have previously provided a statement to this Commission, dated the 23rd of June and that was for Phase One and that statement is attached to the statement of, it was Lesley Haines, which was dated the 15th of July 2011.

A. I did provide a statement, I wasn’t sure how it was delivered.

cross-examination:  mr wilding

Q. Mr Poynter thank you for coming to New Zealand to give evidence today.  Could I just turn first to the training you had when you started as an inspector.  I think you started with the Department in April 2008?

A. That is correct.

Q. And you received your certificate of appointment just about a year later on the 18th of June 2009?

A. That's correct.

Q. And it was during that intervening period that you undertook your training to qualify as an inspector?

A. As a health and safety inspector, yes.

Q. Did you also train to be a HSNO inspector?

A. During that time, at the end of that time I trained as a HSNO warranting inspector as well.

Q. So when did you qualify as HSNO  inspector?

A. It was later in 2009, I don’t recall the exact date.

Q. Ms Basher could we please have DOL3000100117/1

WITNESS REFERRED TO DOCUMENT DOL3000100117/1
Q. Now you see this is a document entitled, “Learning and development centre core training module skill check assessment,” and does this document show the training that you had to qualify as an inspector?

A. It does.

Q. And as a coal mines inspector rather than a HSNO inspector?

A. This – these core modules are common for all health and safety inspectors.
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Q. And was the training for those modules undertaken within the Department?

A. They’re all internal courses.

Q. So they’re all taught by people within the Department?

A. Yes they are.

Q. Are they taught by people with experience in underground coalmining?

A. No, they’re not.

Q. Did any of the people who taught you have any experience in the extractors industry?

A. No, they did not.

Q. If we can just look, there are three modules, core module 1, core module 2 and core module 3.  Were those modules all the same length?

A. No they weren't.  Core module 2 was slightly longer.  It’s, quite a lot involved in core module 2, around health and core module 3 was broken into two parts as well which was, one part was on guarding and one part was on machinery.

Q. So if we look at core module 3 down the bottom you will see it says 1504 and I presume that 15 April 2008 that you completed those modules?

A. It would’ve been 2004, 2000 for module 3.

Q. It just doesn’t state the year and I'm just wondering whether it was 2008 and or 2009 that you undertook that module?

A. Sorry, this is a confusing document.  The first core module I completed was the core module on investigation and compliance assessment and that would’ve been May ’08 not May ’09.  

Q. Right, so the dates at the top under core module 1 beside investigation and compliance assessment are wrong and they should be for example, -

A. I'm sure they should be ’08.

Q. Right.  And the next module you took.

A. Was the core module 2 which appears to be correct and core module 3 was 2009.

Q. And I see that core module 2 deals with ventilation principles.  Did any part of that deal with ventilation principles within an underground mine?

A. No, it’s based on ventilation principles in normal workplaces like factories or warehouses.

Q. Did any of the modules focus on underground coal mines?

A. No they did not.

Q. Are you able just to give us an overview of what was taught in the investigation module?

A. Just the investigation process, the process that we should go through.  There was some training on note-taking of an investigation, there was a bit of training in the Department of Labour investigation tools and, but there's no specific training around an investigation technique so it’s about the tools, the processes, how you go about it.

Q. When you say the Department of Labour investigation tools, what were they?

A. We have a set of DOLI tools, they call them D-O-L-I and they’re a set of tools to help you work through an investigation.

Q. Are you able to identify some of those tools for us?

A. There's, they each have a number, it’s like a DOLI6, DOLI7, one will be a witness interview, one will be a witness interview under caution, there’ll be like a timeline of, and documents that may be collected.  So there's like a set of tools to assist that process.

Q. How long was that module?

A. It was, the 2 module, the module 1 took place over two weeks.  The compliance assessment part of the module was really learning about the law.
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Q. Did any part of that module train you how to plan and structure an investigation?

A. There was some parts of the module that did cover some, some of the issues around planning and investigation.  

Q. Did they cover any particular scale of investigation, for example, planning a large investigation or a low scale investigation?

A. I don’t recall, I'm sorry.

Q. As part of your training, did you follow any inspector through as he or she conducted an investigation?

A. I did one of an investigation into an incident where an employee got caught up in a piece of machinery in a quarry.

Q. How many people were involved in that investigation?

A. Only the lead investigator and myself.

Q. Did that module include any assessment of your ability to conduct an investigation?

A. No, the assessment was around the understanding of the law.

Q. If we just turn to the second part of core module 1, which is compliance assessment, did that module include training in how to approach the issue of compliance and assessment in the context of a complex system, for example, a ventilation and methane drainage system?

A. No, it didn’t.

Q. Did it deal with the content and interpretation of the Health and Safety in Employment Underground Mining Regulations?

A. No, it didn’t.

Q. Did any part of your training deal with that issue?

A. No, it didn’t.

Q. From your perspective, was the Department essentially relying on you to have a sufficient understanding of those regulations to conduct your business as an inspector?

A. I believe that’s the case.

Q. So they never tested that?

A. No they didn’t.

Q. Did any of the training focus on how to identify and prioritise hazards within a high hazard industry?

A. It didn’t.

Q. Did that training include teaching you about the resources you'd have available to you as an inspector?

A. Beg your pardon?  Just repeat that.

Q. Did that training involve teaching you about the types of resources you'd have available to you as an inspector, for example, whether you would have ready access to a ventilation expert or certain bits of equipment?

A. No, it didn’t but it did talk about having access to a specialist in engineering fields for things like forklifts.  We had a forklift specialist, or we had a specialist that,  the health and safety inspectors to go to, for machine guarding for example, so there were some specialists that you could utilise but they were for, more for general workplace.

Q. Not for underground coal mines?

A. No.

Q. Were you told whether you had an ability to call an expert to assist you in your inspection of underground coal mines?

A. No, I wasn’t.

Q. I take it you wouldn't have been given a list of experts or ready contacts who you could call on if need be?

A. No, I wasn’t.

Q. Were you advised of any procedures for seeking expert advice?

A. No, I wasn’t.

Q. Did the issue of whether there were any fiscal constraints relevant to seeking advice ever arise?

A. At times it was very difficult to get permission to travel, so I guess we took an assumption that being able to get technical advice was going to be something that was quite difficult.
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Q. So you never tried to get technical advice?

A. The only person I tried to get technical advice off was Johan Booyse, when he was appointed, and Johan, whilst technically very good, had no experience in coal.

Q. If I can just move briefly to another topic.  I think you were present yesterday when Mr Firmin gave evidence in relation to the enforcement mechanisms under the Health and Safety in Employment Act, so warnings, improvement notices, prohibition notices, infringement notices and prosecutions.

A. I was.

Q. Is your understanding of the policies consistent with his evidence?

A. It was consistent with his evidence.

Q. I won’t cover that in detail then, but I do just want to touch on one aspect – there’s no need to draw this up, Ms Basher, but the improvements and improvement notices policy issued on 17 October 2005, included the following:  “Advise employee reps of action where possible inspectors must make contact with health and safety representatives with a view to seeking information and keeping representatives advised of action taken.”  Were you aware of that requirement?

A. I was not aware of the requirement.  I was aware of a requirement to wherever possible try to make contact with health and safety reps when we visited a mine site.  Often they would be off shift or unavailable.  We didn’t automatically know who they were.  It’s not something, information that’s normally provided to us unless we physically ask for it at the mine.

Q. Does that mean that you weren’t aware though of a requirement to contact them in the context of potential enforcement action?

A. That's correct.

Q. Would I take it from that then that your general approach with Pike River was not to contact the health and safety representative?

A. It wasn’t my general approach.  My general approach on all mine inspections was, where possible, to try to speak to health and safety reps which I understood was the policy.  As I say, depending – they don’t necessarily have health and safety reps on every shift, depending on what shift you go to, you may or may not find health and safety reps there.

Q. Now, if I can just turn to the issue of your workload.  Am I right, you were responsible for extractives within the South Island region?

A. When I was first employed, I was – I understood that I was expected to cover extractives from the Rakaia River as far north as the Cook Strait.  That involved all extractive industries including coal, quarries, open coal mines, underground coal mines, tunnels and also gold extraction such as dredges.

Q. If I could ask Ms Basher please if we could have DOL3000030103/1?

WITNESS REFERRED TO DOCUMENT DOL3000030103/1

Q. And you’ll see that this is an email from you to Mr Booyse of 22 January 2009, and the attachment is referred to as an “inspection plan”.  If we could just please go to page 2 and 3 of that document?  Are you able to confirm to us that that was your inspection plan for 2009?

A. I presume so.  It doesn’t have a date as 2009, but if it was attached to that email, that’s what it would be.
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Q. And would that have been from July 2009 to June 2010?

A. It would have been and bearing in mind that this is a plan, and as of the day that I wrote it that’s what was planned but quite often that gets changed the day after you write it, depending on load.

Q. Thank you for that clarification.  So if we look at Pike River which is the eighth down?

A. Correct.

Q. The plan was to visit in February, May, August and November that year?

A. Correct.

Q. And you total number of visits that year were going to be 83?

A. Correct.

Q. Do you know whether you managed to meet that number of visits?

A. I don't recall exactly how many visits, what to Pike River?

Q. Well, no generally out of the 83?

A. Generally.  Most years I met my targets and I don’t, certainly discussions with my team leader, there was no discussions about not meeting targets.

Q. Can you recall what your target was for the next year from July 2010 to June 2011?

A. It would’ve been similar, we were looking at around 80 inspections a year.  That was sort of about the level of work load that was felt to be reasonable.

Q. Would that have included HSNO visits?

A. It does include HSNO visits.

Q. Ms Basher could we please have DOL00200200094 and 5 please?

WITNESS REFERRED TO document DOL00200200094/5
Q. This is a document entitled staff performance agreement and it’s not specific to you, it’s just a blank one for the year 2010/2011 position title health and safety inspector mines and you'll see that on the page on the left-hand side so ending summation 4 it says, “Workplace assessments and there is says complete 50 health and safety workplace assessments and five HSNO assessments at 4.30 June 2011.”  Does that sound right for that year?

A. It certainly looks that way, yes.

Q. And if we look at the right-hand page, summation ending five, it says, “Complete 20 health and safety information visits.”  Does that look right?

A. Yes, that looks right.

Q. Am I right in understanding that in addition to your inspections and information visits you were also a mentor to quarrying inspectors?

A. That is correct.  I raised an issue out of the mine steering group meeting about a lack of inspections being taken place in quarries and a training plan was put in place and I was mentoring people in the North Island and the South Island.

Q. When did you start doing that mentoring?

A. I started doing the mentoring in June because it was actually a requirement to have all the mentoring completed by the 30th of June and due to a family tragedy I wasn’t able to complete it all in June and had to then complete it in July.

Q. In June what year?

A. June 2010.

Q. So you weren't doing mentoring before then?

A. No.

Q. What did the mentoring involve?

A. Visiting the quarry sites with the trainees that we’d put through the quarry training programme and identifying whether or not we considered that they had taken, they were competent to be able to carry out those quarry inspections on their own.  In addition to that if there were issues that were raised or they were concerned about they had somebody they could ring and discuss it with.
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Q. Prior to you undertaking that role, had the Department undertaken any review of the quality of your inspections?

A. Irene Campbell came to an inspection, she was my manager.  She came and attended an inspection I did at Canterbury Coal, an open cut coal mine.

Q. Is she an inspector?

A. No, she – well, no she isn't.

Q. And she’s not an extractives expert either is she?

A. No she isn't.

Q. No.  Was that the only review undertaken of the quality of your inspections?

A. Yes.

Q. What other demands on your time were there aside from the inspections, information visits and mentoring?

A. Nothing specific other than all the general information, general administration responsibilities that we had.  I had slightly more in that I worked from home.  There was no office in Westport that I was able to work from.

Q. Ms Basher could we please have DOL0020020011/21

WITNESS REFERRED TO DOL0020020011/21
Q. I just want to show you this because it came up in Phase One.  This is page 4 of the minutes of the mine steering group of 10 July 2009 and you were a member of that group and you'll see it says, the third paragraph, “K P,” and I presume, “K P,” is a reference to you?

A. It is.

Q. “K P pointed that in Tasmania before the Beaconsfield accident, chief inspector of mines had written to his Minister stating he was not in a position to provide an adequate inspection service with the resources at his disposal.  There was agreement that there was a risk that adequate inspection and other services could not be maintained with the personnel available.”  Do I take it from that, that you had serious concern about the ability of the Department to provide an adequate inspection service?

A. I was very concerned when we were put in a position where we went down to two inspectors and not only about our ability to be able to provide a service, but the extra pressure that it was going to bring on myself and my fellow inspector, with respect to the amount of time that we would've actually had to spend getting around the North Island to fill the gap.  There appeared to be no plan to replace the inspector and you might note a comment that I made there, is if I had to travel a hundred days away from home I'd resign.  I was fairly passionate about it and probably somewhat disappointed that the decision had been made not to replace the inspector and no consultation with myself or Mr Firmin.

Q. This minute is dated 10 July 2009, is that issue of an inadequate inspection resources one that you'd raised on other occasions?

A. I've raised this issue on every occasion since that date on my monthly report.  Prior to that I have had a number of discussions with the Mining Steering Group and some senior managers in Christchurch about the structure of our mining inspection group.  I felt not reporting to a technical mining person left myself and my fellow colleague exposed.  We were making – plus it made it a little bit dysfunctional in that with Michael reporting to somebody in Dunedin, me reporting to somebody in Christchurch and Johan reporting to somebody in Wellington, we were hardly an inspection or a mining inspection group.  It was really difficult to try and have a co-ordinated approach.  So I had discussed issues around whether it was appropriate that we’re reporting through the regional structure or whether we should be reporting to Johan Booyse.
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Q. And what was the result of you raising those issues?

A. Well no change occurred.  I raised the issue again I think in September 2010, probably, I don’t know maybe the third or fourth time that I'd raised it and I'm pretty sure it made it onto the minutes of the steering group meeting.  They were, we were trying to determine at that stage some functional role of the mining steering group and I've just raised the issue again as maybe what we should be looking at is, is the mining steering group an appropriate mechanism to be managing the inspectors.

Q. From your perspective, was the response, or did the response that you got indicate that there was an understanding of the time when you voiced demands on the coal inspectors?

A. It’s hard for me to comment on whether or not my managers understood that we felt that we were under pressure, but it’s fairly clear that we felt that the work load was such that it was certainly creating issues for us.  At the end of the day, we would have to make concessions on who we visited and who we didn't and because this, you get to a point where you're at saturation.  You can't take on any more work.  

Q. And presumably how much time you spend at each site?

A. Obviously, it has an impact on all of those things.

Q. Would it be fair to say that you'd disagree with the suggestion then that the workload that the coal mine inspectors had was reasonable?

A. I think 80 visits in itself is a reasonable target.  It’s when you, all the other things that occur in the process of a year that actually might have an impact on that and we did count as a, as a performance measure, we did count numbers of visits.  

Q. Could I just turn to a different document please, which is once again DOL0020020009/1, which is the front page of a blank performance agreement for health and safety inspector mines, 2010, 2011, and you'll see the third from the bottom row, dates of intended review meetings, quarterly.  Did you have reviews quarterly?

WITNESS REFERRED TO DOCUMENT DOL0020020009/1
A. We, Irene tended to try and have a review around when I was in Christchurch to avoid causing me unnecessary travel.  That may have meant that the reviews might have stretched out to six monthly.  

Q. Irene being?

A. Sorry, my team leader.

Q. The generalist, and not an inspector?

A. No.  Look, I'm sorry, I'm not sure whether Irene was an inspector or not but she was my team leader.

Q. Without going into the result of those reviews, what did the content of those reviews involve?

A. It would be helpful if some of the document was put in front of me but generally the review was based around your performance against what was deemed to be a set of performance criteria in that you'd have behaviours that an inspector might show in the field or in the way he’s actually interacting with the workplace, very much based around being a modern regulator.  A lot of talk about being a modern regulator, talking about influencing guidance, creating like partnerships, or creating working relationships with people, all very esoteric-type modern regulator behaviours. 
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Q. I might be able to assist with some of the content.  Ms Basher could we have page 3 of that same document?  Part of the staff performance agreement, you’ll see there’s, “Section 1 Investigations.  What do you need to achieve and by when objective.  All investigations will be conducted and managed as per the investigation best practise manual and FPIV17.4.”  When you were an inspector, was there any assessment of the way you conducted investigations in accordance with that investigation best practise manual?

A. Not formally, although every formal investigation I completed was signed off by my team leader.   So, I can, I guess can infer from that that she’s looked at it on that basis and is happy that I followed that process.

Q. When you say, “every investigation you completed” is that a formal investigation?

A. A formal investigation.

Q. Resulting in an investigation report?

A. Yes.

Q. Is it right to infer from the documents filed by the Department with the Commission that you only ever did one formal investigation?

A. No, that’s not right.

Q. While with Pike River?

A. With Pike River, that’d be correct.

Q. And if we can see in the final section, the right-hand side, “Investigations to be completed within three months unless agreed with the service manager.”  Was that aspect ever reviewed with you?

A. Where an investigation was going to take longer than three months, I reviewed that with my team leader.

Q. Right.  So in the case of Pike River where you’ve got an investigation which took longer than three months, that would’ve been subject to a review?

A. It was subject to review.  I had significant issues trying to contact the injured party.

Q. We might talk about that soon.  Third bullet point down in that bottom block, “Investigations monitored by coaching regular reviews and fire audits.”  After you’d completed your qualification to be an inspector, were your investigations monitored by coaching?

A. I probably undertook some work with a fellow inspector Mr Dave Bellett through an investigation process which I then used for the process that he showed me.  It was a process I used for the next two or three investigations, so, yes, once.

Q. Were there any regular reviews of your performance in relation to Pike River?

A. There were reviews of the numbers of meetings – number of inspections.  And from time to time, I would hard copy all of the documentation that had been generated for any of the mines, we’d take them over and Irene would review those.

Q. Right, would she review the actions that you took or didn’t take in relation to Pike River?

A. At times we would – they were discussed, yes.

Q. So if we can just take a couple of examples, in  your witness statement, paragraph 62 you refer to having requested information, including a copy of an outburst potential report for Pike River and at paragraph 64 you say, “I recall following the outburst report up at some stage with the manager Nigel Slonker, however I never received the report.”  Do you know if your file in relation to that request would’ve ever been reviewed by the Department?

A. I don’t.
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Q. So either there wasn’t a review or else there wasn’t a review to that level of detail which resulted in you knowing a result of it?

A. I'm not aware that there was a review that would’ve been able to talk to me about that.

Q. If we take another example, in November and December ’08 you became aware of frictional ignitions at Pike River?

A. Correct.

Q. You raised that matter with Pike River in the context of Mr Bell I think saying that there had been up to 10 ignitions.  Is that correct?

A. Mr Bell called me 'cos he was concerned that he had heard that there had been 10 ignitions at Pike River.  

Q. Now I don’t want to go into the detail of that at this stage 'cos I'm just looking at the issue of reviews, but at paragraph 83 of your witness statement, you say, “Kobus replied on the same day confirming there had been a few ignitions on four shifts and that I should have all that information.  He did not know of any other ignitions.  He further advised that shaft drilling had started on the 21st of December 2008 and was up to 25 metres.”  I won't finish that paragraph but I'm correct in saying that his view that you should know about all the ignitions?

A. His view was that he had reported all the ignitions that he was aware of to me.

Q. And his view was also that he wasn’t going to look into whether there were any other ignitions that hadn't been reported?

A. I guess you could infer that from his email.

Q. Well when –

A. I think it’s also important to know, if we’re talking reviews, I discussed this matter with Mr Booyse, our senior high hazards inspector and I talked about the action that I’d taken and I also talked about the action the mine had taken with respect to with, or changing the methodology which removed the men from the hazard.  He was comfortable with the action that I had taken.

Q. So there wasn’t a concern about the company’s approach being that it wasn’t going to look into that matter further?

A. Mr Booyse never raised that and I didn’t take from Kobus’ email that that’s what he was inferring.

Q. We might look at that email later on.  If we could go to page 7 please of that document Ms Basher?  This is still the performance agreement heading “For H&S proactive projects initiatives,” and you'll see the second bullet point down is analyses data trends to identify harms.  Was that something that you ever did while a coal mine inspector?

A. No it wasn’t.

Q. Did the Department provide you with any training in relation to that?

A. There was no training in relation to that and in reality I don't believe we had particularly good systems that would’ve enable us to do it.  Systems record serious harm incidents which is only one part of what might’ve been able to be captured and analysed.

Q. What other sort of information would you have needed to usefully do that at Pike River?

A. Well you would need to be looking at all of the incidents including what we term in Australia as high potential incidents that may not have resulted in any harm but by some act of luck nobody was injured but could easily have been.  So you'd be trying to get all of that data into a database so you could actually then start to look at that information.  Given the time we had, it’s not something that we were able to focus on.
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Q. When you were with the Department was there discussion about any project to analyse data trends to identify harm?

A. I don’t believe there was any discussion.  I did raise it at a regional meeting about the lack of accessible data but it was just something I raised.  It didn't go anywhere.

Q. Was there any discussion about whether or not the Department was collecting the right type of data?

A. I believe when there was a discussion at the regional meeting about data collecting, that there was a discussion about the fact that the only data that we had in our database was serious harm accidents and that there was an awful lot of other information out there that should be, somehow or other we should be trying to gather.

Q. To your knowledge, did the Department undertake any comparison between the levels of enforcement in underground coalmining and other industries?

A. Not to my knowledge.

Q. To your knowledge did it make any comparison in relation to the level of enforcement between the New Zealand and overseas coalmining industries?

A. Not to my knowledge.

Q. So when you were inspecting Pike River did you have any data about enforcement either from New Zealand or overseas, which would let you know whether your enforcement was in line with normal trends?

A. No we didn't have any data along those lines.

Q. How would you describe the approach that you took to enforcement with Pike River?

A. Probably a voluntary compliance approach.  I found Pike River to be reasonably or certainly at the upper end of being co-operative when issues have been raised.  Bearing in mind, for just over the first 12 months that I was required to carry out inspections at Pike River, I actually had no warranted powers, so most of my actions were either going to be the result of a negotiated agreement or if I felt that there was resistance to that, then I would've had to have called Michael to use his powers.

Q. You never took any enforcement action in relation to Pike River?

A. No I didn't.

Q. Did you, or what discussions did you have with Mr Firmin in relation to him using his powers while you were an inspector?

A. Nothing formal, but Michael and I tried to keep in contact.  From my point of view Michael’s been a mine’s inspector for a large number of years and I saw him as the closest thing I had to expert advice, so when I was having issues that I was concerned about and thought, “well maybe I should be doing something different here,” then I often called Michael and talked to him about it.  I did have occasion to use Michael by the way at another mine to raise enforcement action that I was concerned about.  It was following on from a meeting, an inspection that Michael and I had previously and I was aware that these issues had been raised before and the conditions that Michael and I observed then were unchanged and it was around electrical cables and I rang Michael and asked him to issue an enforcement notice on my behalf.
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Q. Your approach of voluntary compliance was based on your understanding of Pike River being a reasonably compliant employer?

A. That and the Department’s policy on where voluntary compliance is achieved then we should seek voluntary compliance in the first instance.

Q. So if the information about Pike’s compliance with health and safety practices differs from your understanding, then in retrospect, you might have taken a different approach?

A. It’s possible that you might take a different approach if you were aware of a large number of compliance issues that hadn't been dealt with.  

Q. Was the approach that you took to Pike River ever assessed or reviewed by anyone in the Department?

A. Only at our performance reviews.  Nobody with a technical background ever sat down with me and discussed that performance approach.  In fact, I was praised from time to time for being what they termed trying to follow the modern regulator view and work with voluntary compliance.  The first major review of any work that we’d done, I guess, came after the November 19, and done by Gunningham and Neal.   

Q. And did anyone with knowledge or experience of Pike River or its contractors ever review the approach that you took to Pike River and its contractors?

A. No.

Q. As I understand your evidence, you say the Department through you entered into what were called negotiated agreements with Pike River.  

A. Yes, I called them negotiated agreements.

Q. You'd accept that those in general don’t specify any time for compliance?

A. That's correct.

Q. Was that aspect of your performance ever reviewed?

A. It wasn’t reviewed.  Well, I'm sorry, I don’t know whether I, my team leader reviewed it but I'm not aware that it was reviewed.

commission adjourns:
3.28 pm

coMMISSION resumes:
3.46 PM

cross-examination continues:  MR WILDING 

Q. I just want to turn briefly to assessment of the culture of an organisation.  Had the Department given you any training in assessing the culture of a workplace?

A. No, they haven't.

Q. Ms Basher, could we please have up CAC0111/1?

WITNESS REFERRED TO DOCUMENT CAC0111/1

Q. I’ll just show you the front of this document, you can see it’s the Department of Labour’s mining and extractives business plan for 2008/2009?

A. That's correct.

Q. If we could please have summation page 8 of that Ms Basher?  You'll see the third matter down in the box under the heading “6 Outputs for 2008/09 reads, ‘Extractives Culture, provision of an informal system to assess the culture related to management risks in high risk mining and quarrying operations and to promote the value of a good safety management culture.’”  While you were an inspector, were you aware of any project directed towards providing such a system?

A. I was not.  These were a national executive’s developed, national, a national business plan for a national initiatives rather than an individual initiatives.

Q. This is directed at mining and it’s the mining and extractives business plan.  Were you provided with a copy of this plan?

A. We would’ve had a copy of the plan.

Q. Can you remember whether there was discussion with you about the provision or development of an informal system to develop or to assess the culture related management risks in mining operations?

A. I don't recall a discussion on it.
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Q. Would you agree that you can get a feel for the culture of an organisation by gathering information from several different sources, one by conducting physical inspections of the mine, two by talking with workers and three by looking at company records?
A. I think all three can add to building a picture of the culture of an organisation.

Q. Did the Department ever indicate to you that in the course of your inspections it was important to gather information from all of those three sources?

A. No.

Q. I just want to turn to a quotation from the review of the Department of Labour’s interactions with Pike River Coal Limited by Professor Gunningham and Dr Neal of 4 July.   And they say at paragraph 21, “It is also important to draw attention to the growing evidence that more important than occupational health and safety management systems, is workplace safety culture.  At Pike River Coal for example, it might be of some concern that there was a series of incidents suggesting there may have been a gap between the company’s paper systems and actual practices underground.”  I have just a couple of questions.  One, do you agree that safety culture is important?

A. I do believe safety culture is important.

Q. But it’s not a matter that the Department sought for you to focus on while you were an inspector?

A. It wasn’t a matter that was at the forefront of our work, no.  In saying that Mr Wilding, I did attempt to, in my own way, to try and get a picture of safety culture on all of my visits by wherever possible trying to separate myself from my escorts and trying to talk to the men.  It was very informal but you know, it’s about all we had.

Q. We may come back to this issue.  During the course of your inspections did you form any view that there may have been a gap between Pike River Coal Limited’s paper systems and the actual practices underground?

A. I hadn't formed that view.
1552
Q. Did you form that view in relation to the contractors working at Pike River?

A. It’s a little hard to answer the question in total as far as contractors are concerned, because there were a lot of contractors coming and going.  For those that were there generally on a more permanent basis, the McConnell Dowell’s for example, tended to have very good – seemed to have good systems.

Q. I might touch on some of these aspects later.  I just want to turn now briefly to auditing.  What do you understand the concept of auditing to mean?

A. The concept of auditing to me is to take almost like a blank paper approach where you actually start from the systems.  Go through the systems, look at, look firstly at whatever risk assessments, what hazards have been identified, then look at the controls and then the next step is to look at the implementation of the controls, which would include some formal process whereby you go in and test that the controls are actually in operation and functioning.

Q. Gunningham and Neal at paragraph 15 say, and I won’t quote the whole paragraph, “The inspectors did not conduct general safety systems audits.  They were not required to do so by their work plans.”  I take it that’s correct, that you didn’t conduct general systems audits?

A. That's correct.

Q. And that you weren’t required to do so?

A. They weren’t required to do so.

Q. Nor trained to do so?

A. Nor trained to do so.  And in fact, we had no specific tools to help us do that either.

Q. Have you had any experience in conducting an audit of an underground coal mine or one of the systems?

A. I haven’t, not of the coal mine systems, no.  Not – my inspections tended to follow what I had observed and learnt from when I was a mine manager from probably the old regime where the inspectors focus tended to be looking at the things that were going on underground.
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Q. If you just say whether you agree then with this comment in Professor Gunningham’s and Dr Neal’s report at paragraph 306.  Again, I won't read the whole paragraph, “Their starting point was certainly not an audit or other assessment of the company’s health and safety management systems.  They did not, for example, concern themselves specifically with whether the mine’s occupation health and safety management system met legal requirements, complied with recognised practices or were subject to periodic review”?

A. That’s generally correct.

Q. And so, put simply as a result of your inspections, you weren't in a position to say whether Pike River or its contractors complied with the Health and Safety in Employment Act and Regulations?

A. With respect to their documentation?

Q. Well, at all.  What you did wasn’t going to give you enough information to be able to say whether Pike River complied with the Health and Safety Act and its regulations?

A. It would identify if Pike River were dealing with hazards.  It certainly didn’t look at whether their systems complied.  One of the things that – it’s a very difficult question to answer Mr Wilding.  There were occasions in small operations where there may well be a total lack of documentation, in which that you would, you would deal with that issue with them.  With Pike we had considerable documentation.  We, we were aware that you had a hazard identification, you had quite a lot of reasonably sophisticated processes that appeared to be happening and I guess that was taken by myself and – as being an indication that they actually had systems in place that were in line with what was required to manage the mine.

Q. You took comfort from the fact of there being systems set out in documentation?

A. Correct.
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Q. Without them checking whether those systems were being put into practice?

A. I didn’t go through their systems with any detail.  The only time that we may have, myself and from time to time Michael might’ve, might’ve been for a specific standard operating procedure or a specific risk assessment that we had a need to review.

Q. Had you had any training prior to becoming an inspector in the conduct of audits?

A. No.

Q. Ms Basher could we please have up the perhaps CL00010013059 pages 4 and 5?

WITNESS REFERRED TO DOCUMENT CL00010013059

Q. This is part of what’s entitled the “Health and Safety in Employment (Prescribed Matters) Regulations 2003” and I’ll just paraphrase but regulation 6, qualifications for appointment as health and safety inspector, one for the purpose of section 29(1) of the Act which relates to the appointment of health and safety inspectors, there are prescribed, examination so approved in the following areas of knowledge and if we turn over to the next page, VI, audit inspection and investigation for the purpose of ascertaining the extent of compliance with legislation.  Did you have any examination before you became an inspector as to your level of knowledge of auditing?

A. No I didn’t.

Q. Do you accept that systems audits are important when inspecting high hazard industries, having regard to your now Australian experience?

A. I think they should form part of an inspection system.

Q. Well I suggest they are actually a very important part of an inspection system?

A. They are.  I would accept that.

Q. Now you were referred earlier I think to your monthly reports.  I presume your monthly reports wouldn’t have included any references to auditing?

A. I may have used the word “audit” in my monthly reports from time to time but it really was, if it was it was meaning an inspection.

Q. Could I just turn to the issue of the assessment tools that you had to assist you as an inspector?  Ms Basher could we please have CAC0111/15 or /16?

WITNESS REFERRED TO DOCUMENT CAC0111/16

Q. This is a document which forms part of the mining and extractives business plan 2008/09 to which we referred?

A. Correct.

Q. And you'll see its entitled “indication of inherent risk form.”  We had evidence about this in Phase One.  Have you seen this document?

A. I've seen these documents.

Q. Was this the only document that you had as an inspector to help you assess the risk associated with the extractives industries you were visiting?

A. It was and it was used as a tool to prioritise the number of inspections that you might undertake at a particular ranked operation.
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Q. Was it ever used in relation to Pike River?

A. Not separately, no.

Q. I take it no matter whether it was used or not, the result would've been the same, that the targeted inspections for Pike River would've been once every three months

A. That's correct, that was the minimum requirement.

Q. You will see that numbered 8 is, “Management, best practice mostly effective, not always successful, poor performers, unlawful.”  Did the Department discuss with you how you'd go about assessing the practices of management?

A. No they didn't.

Q. Just turning perhaps more generally now to the mining and some of the systems in mining.  I’m just going to give you a bit of a list of systems and ask if you agree whether a deficiency in those systems would have potential to cause serious harm.  I take it you'd agree that a deficiency in strata control would?

A. A deficiency?

Q. Yes, inadequacy in strata control?

A. Inadequate strata control could cause serious harm.

Q. And inadequate ventilation?

A. Inadequate ventilation could cause serious harm.

Q. And also inadequate methane drainage?

A. Inadequate methane drainage could possibly cause serious harm.

Q. And also insufficient stone dusting?

A. It could, dependent on where that was and whether the place was naturally wet.

Q. Faulty electrical system?

A. Yes.

Q. Inadequate emergency systems?

A. It could.

Q. Improperly maintained equipment?

A. Yes it could.

Q. If I could just perhaps explore the issue of equipment and the risks lack of maintenance might produce.  If we could have Ms Basher please DOL30000400009/1.

WITNESS REFERRED TO DOCUMENT DOL3000040009/1

Q. You’ll see that this is an email of 1 October 2008 from Mr Walrond to people which include you about the centre of that big list, Mr Kobus Louw and Mr Firmin.

A. Correct.

Q. And it’s headed, “Subject safety bulletin 86.”  And if you can go please to pages 4 and 5 Ms Basher.  This is part of a safety bulletin published by the Queensland Mines Inspectorate 30 September 2008, dealing with fires on mine sites.  I take it the Department would receive these sorts of bulletins from time to time would it?

A. Yes John Moran was the – he used to receive them and distribute them.

Q. And they’d be sent out to the inspectors and from that list we’ve seen, mine operators?

A. Yeah there’s a lot more than mine operators on there.  There are union representatives as well.

Q. You'd agree that any underground fire or source of ignition in a mine is extremely dangerous?

A. I would agree.

Q. If we can look at the left-hand page numbered 4, you can see it says, “It is clear that coal mines and mobile equipment account for the vast majority of the fires,” and then underneath that, “A closer examination of the 161 fires that occurred on mobile equipment shows 92 in the engine bay and 69 elsewhere on the equipment.”  Just from that alone, it would seem important to keep up maintenance on mobile equipment.  Is that a fair comment?

A. It’s a fair comment.
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Q. And if we look over the next page, you’ll see that it says, “28 fires reported as having an electrical source included alternator, starter motor jammed, overheated cables, cable shorted due to burnt insulation.  Then 24 fires from a myriad of causes including steering hose blown, frictional heat and miscellaneous causes, a remaining 17 from wheel bearings.”  Would you agree therefore that it’s very important to ensure that equipment which is used down a mine is properly serviced and maintained?

A. Yes.

Q. And clearly given that it’s been sent out by the Department, that it’s an important matter for the inspectors to look at?

A. Yes.

Q. If I could ask please Ms Basher for DOL –

A. Can I just add –

Q. Sorry?

A. Can I just add that these bulletins are about providing information to a whole lot of people including industry and ourselves.  I’m not – I don't have training on mechanical equipment.  One of the things that I do note in our – in my position in Australia is that within my office I have mechanical inspectors that are part of our inspection group and it’s their role to ensure and undertake audits and follow-up on all of these sorts of issues, because they have those specific expertise that enables them to be able to identify where there are issues that we would not normally look at.

Q. So did you consider that you had the expertise to assess whether vehicles were, or any plant which might be used underground was properly maintained and serviced?

A. I could see from the point of view of the visible signs, for example, if there were cables on light that were bared, or if there was dirty rags under the bonnet or those physical signs that any of us can see in our own vehicles or in any machine, we can look at those and we can assess them, or if they’re particularly smoky, but I don't profess to be able to go through, for example a maintenance schedule and identify whether that maintenance schedule is sufficient to provide a safe machine underground.

Q. One of the things you might have to rely on then would be comments contained in company records about whether there were problems with the maintenance of the machinery?

A. That's correct.

Q. If I could ask please Ms Basher for DOL3000100013/1?

WITNESS REFERRED TO DOCUMENT DOL3000O10013/1

Q. You’ll see this is a workplace services practise note, health and safety numbered 2010/003, issue date: August 2010, subject: safe use of machinery.  Now do you see that?

A. I do see it.

1613

Q. Had you seen that before when you were an inspector?

A. Possibly.  I don’t recall it, Mr Wilding, as a, as a document but –

Q. How are these sorts of practice notes drawn to the attention of the inspectors?

A. Generally, they can come out as an email saying there is a practice note, is how we generally identify, and then it’s left to the inspector to find his way to the practice note and read it.  

Q. So in the course of your time as an inspector, did you receive any training about updates to the policies and procedures in which you were initially trained?

A. No, no.

Q. You'll see it says at the bottom under the heading, “Selection and Enforcement Tool,” ‘When failures relating to the use of machinery are observed during a workplace assessment or investigations, inspectors are expected to take immediate action to prevent the unsafe use from continuing.’”  Were you aware that was a requirement from August 2010?

A. If I considered a piece of machinery was unsafe and it was likely to cause harm to a person, I would likely take action anyway.  I wasn’t aware this was there since August 2010.  I can comment maybe.  I went to a series of quarry visits.  On that visit I wrote five improvement notices and a prohibition.  The prohibition was on a piece of machinery that didn't belong in a quarry but did belong in the local museum because it was so, it was basically really dangerous.  So, I was, I just issued a prohibition notice and that machine had to be removed off site.

Q. When was this?

A. This was part of the visits through the Nelson quarries.  I'd have to look in here to find the exact date but –

Q. So is this paragraph that I read out reflective of the general approach you would have taken since being an inspector?

A. If I considered a piece of plant was so dangerous that it was going to cause somebody serious harm then I would take, generally take enforcement action.  I would.

Q. Can you look at page 2?  Enforcement Tool, “Negotiated agreements should only be used for very minor failures.  Care must be taken to avoid inadvertently sending a message that machinery related failures are not considered as important by the Department,”  Were you aware at least from August 2008, that that was the Department’s stance?

A. This is July 2010?

Q. Sorry, no August 2010, my mistake.

A. No, I didn't.  I wasn’t aware of this document.

Q. Do you know where that was?  Its stance before August 2010?

A. I'm sorry, I don’t.

Q. Just turning to some other issues, being experienced staff.  Do you share in the view which has been expressed to this Commission that it’s difficult to attract skilled and experienced miners to New Zealand?

A. I agree that that is a difficulty in mining in general.
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Q. And I presume that when you started inspecting Pike River you would’ve been aware that that might’ve been the case with Pike River?

A. I was aware that all of the mines on the West Coast were struggling to attract people.

Q. In a mine steering group minute of 10 April 2008 DOL0020020019/2, the third bullet point down, you'll see it says, “Illegal for new certificates to be issued on old numbers.  Work required with NZQA.  Kevin believes that tickets are too easy to get.”  Is that reference to “Kevin” a reference to you?

A. I presume so.

Q. Well is the concern set out there, “Kevin believes that tickets are too easy to get” one of your concerns?

A. I've had a concern from, for some time, that the process for gaining a certificate of competency is somewhat flawed and the reason I feel that is that as a person goes through a certificate of competency for their deputies or underviewer’s ticket or for that matter their manager’s ticket, they undertake a series of unit standards.  So you might have 21 unit standards which make up all the unit standards that you have for your certificate.  So in some cases we were seeing our situation where the person doing the training then did the assessment, then signed off that the person was competent in that particular unit standard and then when they amassed all of the unit standards, there was no further requirement to prove your competency.  Which meant there was no final examination over how much of the 21 unit standards you actually still understand and how you actually apply them in a mining sense.  Under the regime that I came through, the what people call “the old regime” there was always a final exam, a final oral exam after you passed all your written examination and that oral examination was done by a board of examiners who at that stage consisted of four inspectors and you went and you sat in front of the board of examiners for anywhere between an hour and a half and three hours and were examined on the competency that you had attained.  So there was a separate process that identified the final competencies in saying yes you can be a deputy or you can be an underviewer or you can be a mine manager and that part of the phase disappeared with the establishment of the extractive training industry organisation and the process that was put in place for those tickets and I always thought that the two things should be separated.  That on one hand you're getting a qualification which is all your unit standards.  On the other hand someone’s going to issue a certificate of competence to manage a mine and I thought you could almost separate those two functions and have a separate assessment process for the competency as opposed to did I pass all the exams or not.  So that’s what the reference is to.

Q. That was going to be my question.  So the short point is your concern was that the system as is, while resulting in a certificate of competence doesn’t assure competence?

A. That's correct.

Q. Was that a concern that was shared by others within the Department to your knowledge?

A. I think Johan Booyse understood this and I know that there are a number of people within industry that shared a similar view, that were not necessarily in the Department but people that I dealt with in industry in general.
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Q. Could I please ask Ms Basher for DOL30000 –

A. Can I ask, is the date on that correct?  I mean I started work on the 7th of April 2008, I think it would've taken more than three days for me to be that outspoken.

Q. We can go to DOL00200200191 and this is the first page of it which you will see is dated the 10th of April but...

WITNESS REFERRED TO DOCUMENT DOL0020020019/1
A. Maybe it’s right.

Q. Thank you.  Ms Basher, could we please go to DOL3000030122/1

WITNESS REFERRED TO DOCUMENT DOL3000030122/1

Q. If I could just ask you to read the second, third and fourth paragraphs to yourself.  Two questions, first can you just explain the concern that you have identified in the second paragraph?  It might be helpful if I read it into the record.

A. No it’s right.  I actually think I've actually got something wrong in that email, I think it was an open book test rather than a closed book test and the two day course would normally have been a four day course.  One of the concerns I had is that EXITO were issuing these certificates on behalf of a Secretary of Labour and we hadn't been doing anything to look at them.

Q. Well your concern is, “There is a well known variation in standards between different assessors and I am aware of a company that subjected their employees to a closed book test after a two day course that they attended and were deemed competent and that they had a high failure rate.”

A. Sorry, yes.  So what, yeah what actually happened in this particular instance is the company tested them when they came back.  They did their own test and they found that they had a high failure rate.

Q. This company wasn’t Pike River?

A. No it wasn’t.

Q. In short, from your perspective then, there were people who were receiving these certificates who simply weren't at a sufficient standard?

A. I was concerned that that potential existed.

Q. And certificates for what?

A. These were, I think these were, they weren't deputy certificates, they were – I’m trying to remember the instance.  They were something to do with an underground mine.  I don’t think they were as far as deputy’s tickets.
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Q. And you'll see that the date of that email from you to Mr Booyse expressing that concern is 28 November 2008 and you’ve said in the last paragraph, “I put this to you today as this has come up at two sites during my last two days of visits.  The industry is concerned re the existing process of qualifications and I have long believed that we should consider as a group how we deal with this.”  Within two days of that email as I understand it, you’d visited Pike River on the 26th of November?

A. Correct.

Q. So was this an issue that came up at Pike River?

A. It’s an issue that Mr Whittall has raised with me in the past, about the fact that when he employs somebody that’s got a deputy certificate, he undertakes his own assessments prior to and carries on training prior to allowing him to operate at Pike.

Q. Did you ever enquire into the quality of that additional training which Pike River said that it undertook?

A. No, I didn’t.

Q. Your position essentially was to be satisfied that Pike River had said that it was going to undertake training?

A. Look, that is their responsibility under the Act.

Q. While you were with the Department, had the Department taken steps to address this competency issue?

A. I’m not sure whether we got as far as addressing the competency issue, but Johan Booyse was working on the EXITO board and doing some work with Kevin Walker, the CEO of EXITO, to look at those processes.  We never undertook an audit or had a look or review of certificates that were being undertaken, they were being granted.  I thought we should have.

Q. Slightly different topic and we don’t need this document, but I’ll refer to it for the transcript Ms Basher, DOL3000080014/1 and that’s a reference to email communication of 10 March 2009 between you and Mr Firmin in relation to the age restriction for people to go underground.

WITNESS REFERRED TO DOCUMENT DOL3000080014/1

Q. And as I understand it, there is no express age restriction for people going underground and your view is that it should be a minimum of 18 years of age?

A. I had a view, probably based on my experience in the past, that 18 would be a minimum age.

Q. Why?

A. It was my view.  I didn’t believe that for, certainly for working as a miner in a coalface, I thought that you needed a little bit more maturity than a 15 year old, just because it’s a piece of machinery and you can operate it.  I think you need to know a little bit more about, and be a little less of a risk-taker than a 15 year old might be, and bearing in mind that some people start apprenticeships at 15 and may have had to go underground as part of their apprenticeship, but as, if we are talking about face‑workers or people who are working underground, I think – I just felt there should be a restriction.

Q. Did you have concerns about the ages of the workers at Pike River?

A. I can’t say I was aware of the ages in general.  I didn’t do a review that way.  There were a number of young people in the mine.  I didn’t observe what I would’ve thought was, in my visits anyway, people that was as young as 15 or 16.

Q. If I can now begin to turn to your visits to Pike River, before you started having sole responsibility for inspecting Pike River, did you receive a briefing or information about its health and safety practices, systems, performance?

A. Not as such, no.  There was a, like a series of handover visits between Michael and myself but it’s not a formal process.
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Q. What did you understand as a result of those handover visits and presumably conversations?

A. Well, I understood that Pike had been a company that was striving for best practice and that, you know, generally they were co-operative and most definitely, and that the people that I'd be dealing with were reasonably competent.

Q. Was it explained to you who Mr Firmin had dealt with?

A. Well, I went on the visit and basically I was dealing with Kobus Louw so we didn't talk about all of the individuals that Mike had dealt with in the past.

Q. Had you had any information about whether there had been any potential or actual breaches of health and safety legislation?

A. No.

Q. Now, as I understand it, when you’d visit, you would take a methanometer with you?

A. I always carried a methanometer or a multi-gas detector.  

Q. And the methanometer would be able to measure what?

A. Sorry, generally, have I said methanometer?

Q. Yes.

A. I should have said a multi-gas detector.

Q. Right.

A. So I could measure carbon monoxide, carbon dioxide, methane and oxygen.  

Q. Did you take an anemometer with you or any method of measuring air flow?

A. Not initially.  Later on when I started doing tunnel inspections in the North Island I felt it necessary and felt that I needed to have something that I could measure the airflow in the tunnels.  There were some, what I thought were some significant issues that I identified when I went round the tunnels in my first visits and applied for and got approval to buy myself a small Kestrel.  

Q. And a Kestrel being a small convenient device for measuring wind flow?

A. It does.  It measures air speed.

Q. You took note of your visits.  Are they taken during the visit or subsequent to the visit?

A. It probably varied.  I tended to try and commit most of my notes to my Insite files and so my Insite file’s the most complete set of notes and I tried to generate those as immediate to the inspection as I possibly could.

Q. Would you agree that your handwritten and Insite notes don’t record information such as air flow or methane readings or even the particular parts of the underground mine that you would inspect?

A. That would be fair.   The reason was that I knew, I only recorded what I believed were issues, rather than – so if I went to a workface and I found there was 0.1% methane, I didn't make a record that it was 0.1 methane.  If I went to an area where the methane was looking, was getting higher or I thought it was becoming an issue, that’s when I recorded it.

Q. While you were an inspector, was there ever a review of the extent of the information that was recorded in Insite or your handwritten notes?

A. Not that I'm aware of.

Q. If I could turn please to a schedule of visits by Professor Gunningham and Dr Neal, or at least contained in their review, page 141 for the record, DOL0100010001/14?  

WITNESS REFERRED TO DOCUMENT DOL0100010001/141
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Q. I’d just like to go through these generally in places to get a flavour for them.  Your first visit to the mine is on 27 May 2008 and that’s with Mr Firmin?

A. Correct.

Q. And I take it that was accompanying him around to see how he would conduct an inspection?

A. I guess that was part of it, yes.

Q. And the mine was still in stone at that stage?

A. It was.

Q. You went underground?

A. We did.

Q. And you didn’t make any notes of that visit?

A. I didn’t.  I might add that one of the reasons I didn’t commit any notes to Insite was that I didn't have a computer.  I was using my own computer from home up until about July.

Q. The next visit recorded here by you as being on the 22nd of July, it says site inspection by Kevin Poynter, investigation regarding gas ignition, peer review by Michael Firmin.  In your witness statement at paragraph 36 you refer to a visit on the 15th of July 2008 and I just wonder whether that date of the 22nd should be the 15th?

A. It should be the 15th.

Q. And what did the peer review by Mr Firmin involve?

A. Michael would’ve reviewed the Insite notes and the outcome.

Q. He didn't accompany you on that visit?

A. No.

Q. And the next visit is recorded as being 16 October 2008?

A. Correct.

Q. And that was an underground visit?

A. It was an underground visit.

Q. Then the visit 26 November 2008 site inspection by Kevin Poynter and Richard Davenport, electrical safety.  Did that involve going underground?

A. It did.
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Q. I think you haven't made a record of that visit, is that right?

A. There should be a record of it.

Q. Well there may well be but perhaps if we take you to it, DOL300070074/3.

WITNESS REFERRED TO DOCUMENT DOL300070074/3

Q. Is that the Insite record of your visit?

A. That looks like it’s the Insite.

Q. I'll perhaps rephrase my question more fully.  Your record of that visit doesn’t refer to you conducting an underground inspection?

A. No it doesn’t.

Q. The purpose of that visit was for there to be an electrical safety inspection?

A. Correct.

Q. So did you conduct the type of underground inspection that you have described in paragraphs 13 to 17 of your witness statement of 22 June this year, which involved looking at roof ribs, bolting patterns, gas levels, gas records?

A. No I didn't.

Q. So we wouldn't regard that as your usual underground inspection?

A. No.

Q. Is that the only contact you had with Electrical Safety Service?

A. We conducted five visits that week, but since that date there’s been no contact.

Q. It was the only contact you had in relation to Pike River?

A. Yes.

Q. The next visit is recorded as being 3 December 2008, “Site visit by Kevin Poynter and John Booyse and Richard Steele, familiarity visit.”  Who’s Mr Steele?

A. Richard Steele was Johan’s boss.  It actually, the visit formed a bit of a dual visit, while Johan hadn't been to the mine and Richard Steele didn't understand mining at all, it was also a chance for Johan to have a look at where the ignitions occurred, so as part of the familiarisation we went round and I showed Johan the area.

Q. Did you take notes of that visit?

A. No I didn't.

Q. Would it be fair to assume that it didn't involve the usual type of coal mine inspection looking at all the roof ribs, bolting patterns, gas levels, those sorts of things?

A. Not, no.

Q. So we would regard that as an underground inspection?

A. No I wouldn't have regarded it as an underground inspection.

Q. And so for example on that date you wouldn't have asked workers about health and safety issues?

A. No.

Q. No, nor inspected any records that the company might have?

A. Not on that day, no.

Q. The next visit in the schedule is shown as being on 12 February 2009 and this was the visit you’ve referred to in paragraph 104 of your witness statement in response to the ventilation shaft collapse, is that right?

A. Correct.

Q. That didn't involve going underground although you did go down part of the vent shaft from the top, is that correct?

A. That's correct.

Q. That was a major workplace incident, would it be fair to describe it as that?

A. The vent shaft collapse?

Q. Yes.

A. Yes it was.
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Q. Did you on that occasion or subsequently ascertain from the workers, their views of why it happened?

A. No, I didn’t conduct a formal investigation on why it happened.

Q. Did you ask any workers about that?

A. No, I didn’t.

Q. So you wouldn't be able to say whether that posed any health and safety risks for the workers underground?

A. I wouldn't be able to say categorically that that was the case.  When I visited on the 12th of February, the bottom of the shaft had completely collapsed and filled up, so, as far – at that point, as far as risk to other people under there, under, around the shaft, it had closed itself off.

Q. But you’d accept there might’ve been risk as the shaft was collapsing or building up to the collapse?

A. Yes, there could’ve been.

Q. Why didn’t you investigate that?

A. I can’t answer that.

Q. If we could have please Ms Basher, DOL300070089/3?

WITNESS REFERRED TO DOCUMENT DOL300070089/3

Q. And can you just confirm that this is part of your Insite record of that visit?

A. It is.

Q. You’ll see in the first paragraph, fifth line down, you make the comment, “The shaft appears to be well supported with no major hazards observed.”  What was the basis of the view you expressed there?

A. When I went down in the Kibble, one of the things I was doing was observing the bolting and the meshing that had been undertaken on the top part of the shaft.  I also note the jointing that had been previously been injected with sanitation grout, prior to the shaft being driven, so what I saw down to where the failure was, was some reasonable standard of support.

Q. Did you request any documentation, for example, geotech documentation in relation to that?

A. No, I did not.

Q. I take it from your earlier inspections you would’ve been aware that that ventilation shaft was the proposed second means of egress?

A. I was aware that that was going to be the second means of egress for a period of time.

Q. I’m going to come back to that topic later, but it would’ve been immediately apparent to you that that collapse had significant implications for that second means of egress?

A. I didn’t specifically consider that at the time, but with the benefit of hindsight, yes, the collapse had a significant impact.

Q. Your next visit in that schedule of Professor Gunningham and Dr Neal was 3 June 2009, “Site visit by Kevin Poynter – after eye irritation incident.”  And you were responding to an incident where someone got, I think, some chemical in his eye, is that correct?

A. That's correct.

Q. There doesn’t appear to be reference in the Insite record to you going underground.  Did you go underground on that?

A. No, I did not.

Q. No.  So that wasn’t a mine inspection either?

A. No, it wasn’t.
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Q. And the next visit of 16 July 2009, “Site visit by Kevin Poynter with Minister Kate Wilkinson and Team Leader Irene Campbell, familiarity visit.”  Did you go underground then?

A. We all went underground.  We drove in and went to a face, pretty much then exited the mine.

Q. It’s fair to say its purpose wasn’t an inspection?

A. It wasn’t, no, it wasn’t.

Q. And it wouldn’t have involved seeking information for example, from workers?

A. It did, no, it didn't, sorry.  Other than the Minister talking to some workers.

Q. So the next visit is 9 October 2009 site inspection by Kevin Poynter, extra ventilation installed, gas accumulation observed and you did go underground then?

A. Correct.

Q. Sorry?

A. Just let me check that.  

Q. I think it’s probably about 155 of your witness statement.  “On 9 October I visited the mine.”  Paragraph 155.

A. That is a visit that I went underground.

Q. And so that was your first underground inspection visit for 2009?

A. That is correct.

Q. And we can see that the next visit you have is referred as being 2010, so that was the only underground inspection visit in 2009?

A. That is correct.

Q. Was that a matter that was ever discussed within the Department?

A. No it wasn’t.  It wasn’t discussed with me.

Q. Do you know whether that was a matter that the Department was aware of?

A. It would’ve been readily available via my monthly reports and the Insite programme.

Q. Readily available for example, to your team leader?

A. Correct.
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Q. Who else sees the monthly reports?

A. I don’t know who sees the operational report, other than my team leader.  I understand that she probably takes information from that and passes it on.

Q. And if we look at paragraph 155 of your witness statement –

A. Can I add that it’s – we’re focussed on Pike River and rightfully so, but as an inspector there are a lot of other things that I would've done between January 2009 and that visit in October and whilst I haven't conducted an audit in the three monthly period, it, there were an awful lot of other things going on that required some attention from myself, notwithstanding I was still doing examinations.

Q. And although this isn't meant be any sort of a conversation between us, could I just note that we can see from the record that you were doing matters at Pike River.  The point is that they weren't underground inspections.

A. They weren't underground inspections.

Q. Just if we look at paragraph 155 of your witness statement, which is DOL7770040003/28, you'll see you've said there, “I tested for gas with my multi-gas detector as is my usual practice.  I detected some layering of gas near the floor at heading 5C where in-seam drilling was talking place.  I requested extra ventilation be put in place, which was completed before I left the site.  I made notes of this visit on Insite.  You haven't recorded the methane level.  Can you recall it at all?

A. It alarmed on my multi-gas detector and my alarm was set at 1% and so once it alarmed I checked it and I think it might have been 1.1%.  What was happening was there was some gas emanating from the floor and the brattice lead that had been installed to ventilate the face was not capturing enough air and pushing it through the face, so you were getting this small accumulation.  Once you got off, about a metre off the ground the methane accumulation immediately started to drop off, so it was getting enough air down to sweep the floor to make sure that that gas was being dealt with.

1657
Q. Is it implicit, on the fact that you picked it up, that it hadn't been picked up by Pike River?

A. I guess so, but in saying that, the deputy or whoever’s in charge of those workfaces may have been inspected, found things to be okay and moved on and not been aware that the situation was occurred.  In doing that, he might’ve damaged or moved the brattice. I can't conclusively say that, 'cos I picked it up, it meant that they weren't doing their checks.

Q. Did you conduct any enquiries in relation to that issue?

A. No I didn't.

Q. And you didn't –

A. It’s not unusual for us when we’re going around to find little issues that we fix straight away. I didn't see it at that time as being indicative of anything systematically wrong with what they were doing.

Q. You didn't seek to view any records in relation to ventilation or ventilation issues?

A. No I didn't.

Q. It’s not a matter that you would've considered issuing some sort of warning in relation to then?

A. I didn't consider it.

Q. Were you aware of whether at that stage Pike River Coal Limited had a ventilation officer or engineer?

A. My understanding of the role of ventilation engineer was offsite and that the ventilation planning and simulation work was being done by consultancy.

Q. So you were aware at that time that Pike River didn't have an onsite ventilation engineer?

A. That would be correct.  In normal circumstances if a ventilation engineer wasn’t available, it would be likely that the mine manager would have to assume that role and there’s no requirement under New Zealand law for a ventilation engineer to be part of the management structure.  It’s certainly desirable in a mine where you’ve got gas issues and under Queensland law there is a specific requirement to have it appointed a ventilation officer which I think is a very good law.
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Q. Was the lack of a ventilation officer onsite a matter you ever pursued with Pike River?

A. No it wasn’t.  More particularly so after the arrival of Doug White.  I did have a discussion about who was undertaking the role of ventilation officer on the site and I understood it was Doug.

THE COMMISSION ADDRESSES COUNSEL

commission adjourns:
5.03 pm

Commission resumes ON Wednesday 16 NOVEMBER 2011 AT 10.00 AM

KEVIN FREDERICK POYNTER (RE-SWORN)

cross-examination continues:  Mr Wilding

Q. Mr Poynter, you may recall that we were just going through to get a general overview of your inspections of the Pike River Mine and we were up to 2010 and in your witness statement at paragraph 176, you say that the first visit occurred on 15 January instead of 22 January as recorded in Insite.  Ms Basher, if we could just have up please, DOL10001001/141?

WITNESS REFERRED TO DOCUMENT DOL10001001/141

A. Sorry, I’m a little bit lost here.

Q. Paragraph 176 of your witness statement, do you have that in front of you?

A. I’m just getting to it sir.  I don’t have much room here, I’m just struggling with documents.

Q. No, I realise that.  

A. And the date that that actually was?
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Q. Well in your witness statement you refer to it as occurring on the 15th of January, not the 22nd of January?

A. That would’ve been correct, 'cos they would’ve been taken straight from my Insite notes.

Q. And my question then is, is that the visit which is recorded as being on the 5th of January 2010 in the schedule shown before you from Professor Gunningham and Dr Neal’s report?  In other words the date there should be the 15th?

THE COMMISSION:

Q. I think it’s pretty obvious it is Mr Poynter because if you look at your 178 of your witness statement you record the same items as are noted for the 5th of January?

A. I'm just having trouble finding it but I'm sure it is.

cross-examination continues:  MR WILDING

Q. Right, thank you.  If we could please have Ms Basher DOL300070131/12?

WITNESS REFERRED TO DOCUMENT DOL300070131/12

Q. Sorry sir, that visit referred to as being on the 5th of January should’ve been the 22nd of January, Mr Poynter.  Is that correct?

A. Yes, correct.

Q. And on that visit you picked up on four matters, stone dusting, a lack of chocks under a CM cutter head guarding that a conveyor drive head and a safety issue with gophers, correct?

A. Yes that is correct.

Q. And just on the screen is a document DOL3443000070131/1 which is a letter dated 27 January 2010 that you wrote to Pike River Coal in respect of those four matters?

WITNESS REFERRED TO DOCUMENT DOL3443000070131/1

A. That is correct.
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Q. I’m going to go through some of these individually later on but at that stage you had concerns about inadequate stone dusting?

A. I raised the issue because I felt the stone dusting standards that I saw were less than what I would've expected to see and there was no evidence to show that they were up to standard because they couldn’t provide me with a test.

Q. And then you had those three other concerns and I’m just wondering whether at this point you began to have concerns about whether Pike River could be relied on as being able to proactively manage its health and safety?

A. In themselves they didn't raise that concern.  They were isolated, apart from the stone dusting, the others were like isolated incidents.

Q. Yes but having identified four incidents on the one visit, would that total number of incidents cause you to have concern about Pike River’s ability to proactively manage health and safety?

A. At the time it didn't.

Q. And you'll see from your letter that you didn't include any timeframe for those matters to be addressed?

A. I didn't include any timeframe, the discussion I had with Mick Lerch at the time was that the cutter head issue was dealt with, it would've been dealt with immediately and the guarding would've taken some time to get completed.  I expected that they would've all been completed by the time I returned.

Q. So if we take, for example, the guarding wasn’t that a matter that in terms of departmental policy, would've required immediate rectification or prohibition?

A. In strict terms the policy around guarding did say that guarding should be corrected immediately.  If there was a immediate risk to a person’s health and safety, in this case the guarding and the exposed nip points was inappropriately guarded rather than fully open, so I decided that under the general philosophy of how we had been dealing with Pike, that it was appropriate to allow them the time to go ahead and repair them.
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Q. In your witness statement at paragraph 177, you refer to having met with Mick Lerch and Doug White.  Did you speak with any of the other workers in relation to those matters?

A. No I didn’t.

Q. So you didn't speak to any health and safety representative?

A. Not that I recall.  I would've spoken to other people on the visit but I don’t know.  I don’t recall whether they were health and safety reps. 

Q. We’ll come back to this issue but there’s reference to you on that date in paragraph 177 of your witness statement to you checking the accident register.  Did you check that during that visit?

A. I didn't go through the accident register on that visit per se.  I did go and see Adrian Couchman and he brought the accident register up on the computer for me.  I observed that they had an accident register. I – he showed me the injury portion of the accident register and I asked him to email a copy of the last three months to me.

Q. Right, so you didn't inspect the accident register on site at that stage?

A. I, I looked at what Adrian showed me on the screen.  It showed a number of injury incidents.  I asked for a copy of it.

Q. Aside from that, was there any occasion when you visited Pike River that you did inspect the accident register?

A. Aside from that, no.

Q. I think your next visit is shown on the schedule, Professor Gunningham and Dr Neal, as being on the 9th of February 2010.  It reads, “Site inspection by Kevin Poynter and Colleen Myers, HSNO audit,” and I take it from that you were accompanying her in the course of her audit?

A. It was part of a, like a development process for me to go with an experienced HSNO officer.  Carrying out HSNO inspections can be extremely complicated and it was part of trying to assist me understand what to do.  We actually carried out a number of audits on that week.  
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Q. And your Insite record of the visit, we don’t need to call it up, but its DOL300070143/2 refers to the following areas:  stores, workshop, amenities yard, ponds and coal processing plant.

WITNESS REFERRED TO DOCUMENT DOL300070143/2

Q. Were all of those above ground?

A. Yes.

Q. So did that audit involve going underground at all?

A. No, it did not.

Q. And I’m presuming on that occasion you wouldn't have carried out then your usual type of coal inspector inspection?

A. No.

Q. And did you speak to any workers on that occasion?

A. We would’ve spoken to some workers in the workshop.  There were a couple of areas in the workshop that we highlighted we need to – they needed to have a look at.  It was a common theme to find an open – right through the mining industry they have a particular wash bath for cleaning parts, and a lot of the mining operations were using a flammable liquid in them, and they’re actually an open container and needed to be separated from ignition sources.

Q. And I presume, given it was a HSNO inspection you wouldn't have sought out or spoken to a health and safety representative either?

A. No.
Q. The next visit in the schedule of Professor Gunningham and Dr Neal was described as being on the 14th of February 2010, “Site visit by Kevin Poynter, after trapped foot incident.”  And I think that was in response to a roof bolting incident involving a worker, Jeremy Daley, is that correct?

A. It was a roof bolting incident and a severely crushed foot.

Q. The Daley incident?

A. Sorry?

Q. The incident involving Jeremy Daley?

A. Yes, John

Q. John.  Now there’s reference to you in your Insite record DOL3000070134/3, and we needn’t have this up Ms Basher, to you travelling to the face to inspect the machine and I presume that would be a reference to the roof bolting machine?

WITNESS REFERRED TO DOCUMENT DOL3000070134/3

A. It was a roadheader machine that had roof bolting attachments to it.

Q. And I take it that that visit didn’t involve an underground inspection of the type you’ve described in your witness statement of 22 June, looking at roof bolts, bolting patterns, gas levels, those sorts of things?

A. It was focussed around the incident and whether, where Mr Daley got his foot trapped.

Q. And so, during that visit you didn’t follow-up on the four matters that you’d identified during your visit of 22 January?

A. Not specifically, no.

Q. Did you talk to any health and safety representative then?
A. It was – I remember it was a Sunday and there were very few people at the mine.  I went down with an operator who went through and who showed me what John would’ve been doing and where he was on the day that the incident occurred.  But no, I didn’t talk to any other people other than those that were in the face.
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Q. So at that stage you would for example, you still nodded no and whether the nip points which you'd identified on your 22 January visit had been now made safe?

A. I would’ve driven past them but I haven't made a particular note that I noted that they had been corrected.

Q. In your witness statement at paragraph 191 there's a reference to Mr Lerch telephoning you to advise the nip points that you had identified on a visit of 14 February were now guarded and I'm presuming that should be a reference to the nip points that you identified in your visit of 22 January, would that be right?

A. No, it isn't.

Q. So you discovered more nip point problems?

A. In the design of the machine and it was an issue with the machine, there were a couple of areas where I felt a person could get their foot, that could cause a person’s foot to be caught and I requested that they look at whether or not there was a way they can actually guard it.  It was around the design of the platform that they were using to stand on.  It was a manufacture design.

Q. And that didn’t warrant any sort of a notice?

A. I didn’t believe so.  This was a standard manufactured bolting kit.  It wasn’t something that was built by Pike River.

Q. This was the visit during which in the course of viewing the machinery you’ve just described you became aware that there was a dead man lever that had been tied down?

A. That's correct.

Q. What’s the purpose of a dead man lever?

A. On the bolting machine it’s a two lever operation, you must hold one lever down while you operate the other.  Somewhere along the line somebody had tied the dead man lever on the opposite bolting the machine down.

Q. And what did that mean?

A. It meant that you were able to operate the bolter with one lever.

Q. It was a disabling of a safety device?

A. It was.

Q. A serious matter?

A. It was.

Q. You didn’t investigate that?

A. No I didn’t carry out an investigation on it.  I requested that Mr White carry out an investigation and advise me of the outcome of that investigation.  I suggested to him that if this type of incident occurred it would likely be that the mine deputy who was in charge of the phase and certainly the foreman would be aware of it and my concern was that was it – could it have been common practice.

Q. We might return to disabling safety equipment later on, but did you ever receive from the company a copy of a investigation report in relation to that?

A. Not a full report but I did receive a number of contacts from Mr White telling me of the actions that they’d taken.  I followed up to ensure that there had been in fact team briefings and meetings about the need to, the risks of overriding safety devices.

Q. So what were the actions that were taken?

A. The actions that were taken was that the deputy was suspended and ultimately was dismissed.

Q. If we can just turn the Professor Gunningham and Dr Neal schedule again and the - it doesn’t refer to a visit of 23 March 2010 but you have referred to a telehandler rollover incident on that day?

A. Yes.
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Q. Can you recall that?

A. Yes.  It occurred on the surface at the wash plant and a telehandler was being used to transport a pump to install into a sump and the process of backing up, he dropped one of his wheels over about a metre high bank, over a drain which caused the machine to topple over.

Q. Did you visit the site on that day?

A. I did.

Q. Right, so there should be that visit shown on 23 March 2010.  You didn't conduct a coal mine inspection though?

A. I didn't.

Q. And so your second coal mine inspection visit in 2010 was on the 8th of April and we’ll refer to that or aspects of it later, but am I right that that was the first occasion on which you'd raised the issue of the second means of egress and its adequacy?

A. That is correct.

Q. At that stage were you aware for the plans for hydromining to commence later in 2010?

A. I don’t believe that I was aware that hydromining would be commencing later that year in 2010, not in April.

Q. When do you recall becoming aware that hydromining would commence?

A. Probably in my August visit.

Q. Up until that stage or during that visit did you make any enquiries of Pike River as to when it would start hydromining?

A. No I didn't.  At the time in April 2010 they had I think almost every face in stone.  They had re-established their ventilation circuit and they were then driving what they thought was through coal to an area where they were going to be able to start setting up hydro panels and every face was in stone because of what’s known as a graben which was where the coal had been faltered down and they had to drive through the stone.  I think in April from memory they weren't aware of what exactly the width of the graben was but it was unexpected event, so that’s where all the focus was.

Q. The next visit shown on the schedule is on 11 June 2010 by a Steve Moran, do you know him?

A. I know Steve Moran.

Q. And what’s his role?

A. He’s a construction inspector.

Q. Based where?

A. In Christchurch.

Q. Do you know whether he visited the Pike River site ever?

A. I only became aware of his visit after I was putting this evidence together.

Q. So do you know whether he visited the site at all?

A. I don’t know whether he visited the site.

Q. And then your third visit that year was on the 12th of August 2010, is that right?

A. That is correct.

Q. And you'll see that there’s reference to a visit on the 20th of August 2010 in that schedule and it refers to stone dusting pan and monitoring bolts in second egress and they’re matters that you dealt with on the 12th of August, so I take it that date should be the 12th?

A. That’s the 12th.

Q. There’s reference then to a site visit by Kevin Poynter, “HSNO follow up on the 9th of September 2010,” and in your witness statement at paragraph 254, there’s reference to you receiving HSNO emails on that day.  Would it be fair to assume that that didn't involve a site visit by you?

A. Correct.
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Q. So that reference is not right?

A. The Gunningham/Neal reference is incorrect.

Q. And your final visit which did involve an underground inspection was on the 2nd of November, is that right? 

A. That's correct.

Q. So does that mean that throughout the time that you were an inspector, including your visit of February 2009 in relation to the ventilation shaft, you conducted seven inspections of Pike River?

A. Formal proactive underground inspections, that would be correct.

Q. Including the vent shaft visit?

A. Yes.

Q. And how long would they be in terms of time?

A. I guess they varied, depending on what’s happening on any particular day but they could be three to four hours.

Q. So somewhere between 21 and 28 hours was inspecting the site over the total of that timeframe?

A. That would be correct.

Q. And in the course of your inspections, we know that you went underground, did you also inspect the facilities above ground?

A. In the – can you elaborate what facilities you mean or?

Q. Well, for example, the administration area or the coal processing plant?

A. Not the coal processing plant.  When you arrive on a, on the site, you generally arrive and have to sign in at the administration area and I usually took all my own mining gear so we would then go over – I'd meet the manager or, and he would either take me down or assign someone.   We would kit up in the area where the lamp, the lamp room.  In the lamp room, there are a number of different things around that you can peruse as you're waiting for everybody to get ready.  You pull on your gear and basically head underground.

Q. Paragraph 22 of the Professor Gunningham and Dr Neal report, they say in part, “The visitors, the inspectors visited the mine only occasionally and so only obtained snapshots of what was going on there.”  I take it you agree with that?

A. I do agree with that.

Q. And would you also accept that even when we add in the other communication you had outside of visits, for example, by telephone or email, the contact that you had with Pike River wouldn't have provided you with sufficient information to form a view about whether Pike River was a health and safety compliant workplace?

A. I think it’s very difficult, given the number of, the number of snapshots that we’re taking through the process, as to whether or not everything is in order.

Q. What I'm saying is you simply wouldn't have had enough information to make a sound judgement as to whether Pike River Coal complied with health and safety practices?

A. I probably did not have enough information.

Q. And would that same comment also apply to the contractors working at the site?

A. It would have, it would have to apply to the contractors.

Q. What’s the frequency of visits to gassy mines in Queensland, do you know?

A. For the - the inspectors tend to try and visit the mines on a monthly basis.  I'm aware of one inspector who is visiting the mine more than month – a particular mine more than monthly at the moment, because of some issues that he’s dealing with, and I think the added advantage that we have in Queensland is whilst that inspector may be visiting that mine, so might an electrical inspector or a mechanical inspector as well, so it’s covered by a myriad of different people with very specialist skills that actually help, make sure that we’ve got a much better picture of what’s happening.
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Q. Ms Basher, could we please have up CAC0117/3?

WITNESS REFERRED TO DOCUMENT CAC0117/3

Q. I’m just going to show you a series of four schedules prepared by the Commission staff, Ms Basher in particular showing a range of some of the types of reports generally of a re-occurring nature that were generated by Pike River or its contractors, just to understand what documents you looked at.  And the first one is schedule A.  Can you please look down that and tell me what, if any, of the documents you would’ve looked at?

A. Probably none of those in a way that show that I, it was like a, “I’m going to look at it to determine what I think about it.”  I would’ve looked at a deputy production report, most likely in the lamp room.  The deputy production reports were in the lamp room, and I may quite - go and have a look at those, have a quick read of them, see what happened on the night before I attended the mine.  Work orders, mechanical development, we were aware of the diesel, like the requirement to do the diesel particulate – the diesel fume testing and we had been provided information on that, but – and when they were doing the stone drive, I requested that they calibrate the methane detector on that boomer on a daily basis and I followed up to ensure that that was being done.  I was provided some evidence that they’d been doing that, so not many of them.

Q. Well, was where we get to that your inspections didn’t involve reading these documents?

A. It did not.

Q. If we can have the next page please, Ms Basher ending 4?  Are you able once again please, just to look down that list and tell us whether you inspected any of those documents?

A. A - incident reports that had been sent to me, yes.

Q. And that means the incident reports that form part of an accident notification required pursuant to section 25 of the Act?

A. A serious harm incident, yes.

Q. None of the other?

A. I haven’t reviewed them, no.

Q. Next page please Ms Basher, ending 5, any of those?

A. Apart from the safety statistic report that was presented to the Board, it was copied to me by Nigel Slonker, no I haven’t seen any of those.

Q. And the final page Ms Basher, ending summation 6.  I’d like to just take some time to take you through some of those sorts of documents both to see if you can explain certain matters and also to get a feel for whether they’re documents that might’ve been a benefit to the Department.  Perhaps if we turn first to the daily electrical inspections, Ms Basher, DAO.004.02414/1.

WITNESS REFERRED TO DOCUMENT DAO.004.02414/1
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Q. And this doesn’t have a date on it, but the date we have, according to summation, our internal computer system is 15 August 2009 and you'll see it’s headed daily electrical inspections development panel and under comments it says, “DB005 still in bypass mode, needs fan interlocks set up.”  Can you first just tell us what DB005 is?

A. I can't tell you what DB0005 is.

Q. Can you tell us what’s meant by “still in bypass mode”?

A. I presume that it’s bypassing a safety device which is likely to be gas detector.

Q. It says, “Needs fan interlocks set up.”  Can you just describe what fan interlocks are?

A. It’d be an interlock to the fan so that when the gas levels detected are greater than one and a quarter percent it would shut down the fan.

Q. Is this the sort of matter you might’ve had an interest in if you were an inspector?

A. It’s, I think it’s interesting if I can make a comparison to Queensland.  This would be what, in my view, would be called an HPI or an high potential incident and it would be required of the site senor executive to report to an inspector and I'm quite convinced that if that came across an inspector’s desk that they would very quickly be visited by an electrical inspector.  In fact they probably would be told that they wouldn’t be able to operate till we’d been there.

Q. Another one please Ms Basher DAO.001.07913/1?

WITNESS REFERRED TO DOCUMENT DAO.001.07913/1

Q. It’s a document headed daily electrical inspections slurry pump station dated 7 September 2010 and you'll see under the comments it says, “VSDs seem to be bit warmer today.”  Can you just explain what VSDs are?

A. Are variable speed drives.

Q. Do you know whereabouts they were located at the Pike River Mine?

A. There were a number of variable speed drives within the mine.  Clearly they’re part of the slurry pump station.  They would’ve been in the – on restricted area.

Q. Are they equipment of a type that you would check in your inspections?  Are they equipment of a type that a coal inspector with a first class mine manager’s certificate would have the expertise to check?

A. We have a basic understanding of electrical equipment and clearly we can observe if visual signs of the equipment, for example, if I went past a motor and put my hand on it and it burnt my hand I’d be very concerned.  But it’s not something that I would normally have a look at.

Q. If we can perhaps turn to a different set of documents.  Pike River Coal shift electrical reports and Ms Basher DAO.001.20691/1?

WITNESS REFERRED TO DOCUMENT DAO.001.20691/1
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Q. And you'll see this is a Pike River Coal shift electrical report dated 24 June 2010 and under the work to be done section it says, “Phones need shifted to faces.”  And then the last two lines in that section says, “Phones not working at RH place.”  In your inspections –can you see those?

A. You can see the phones, yes.

Q. In your inspections, did you check the location of the phones?

A. Not specifically, but you did note when you were walking around where it’s best – it’s just part of the process.  You're looking at how a face is set up.  In all workplaces they should have reasonable access to communication and generally you would find that close to the crib room.  If the development’s gone a long way from the crib room then they should consider moving them up, but it’s just part of what your normal knowledge is.

Q. Did you check whether the phones were working ever?

A. No I never picked a phone up to see if it was working.

Q. Did you make any enquires into whether the phone system was working?

A. No I didn't.

Q. Did you come across any occasions where you thought the telephones weren't in the right location underground?

A. Not that I can recall.  Generally also at the same location if it’s a crib room, you're also going to find quite a lot of the first aid gear.

Q. Was that a matter, being the location of the phones near the faces, that you ever raised with the workers?

A. No it’s not and neither was it raised by any of the workers with me.

Q. If we could turn to another document please in the same series Ms Basher, DAO.011.20624/1.

WITNESS REFERRED TO DOCUMENT DAO.011.20624/1
Q. And you'll see that this is another Pike River Coal shift electrical report dated 15 July 2010.  Can you see that?

A. Yeah.

Q. And the third and fourth to last lines under the column, “Work done/delay cause.”  Can you see it states, “Gas blowing out of water trap at NO2FAB, inform Lance McKay.  Turn valve off, inform Deputy, S Donaldson.”  You see that?

A. I do.

Q. And is your understanding that the number 2FAB would’ve been the FAB at the bottom of the Slimline?

A. Yes.

Q. Were you aware that there was a methane drainage line approximate to that?

A. Yes I was aware there was a methane line approximate to that.

Q. And were you aware that there was a water trap there?

A. I can't specifically say I was aware there was a water trap, but methane drainage lines should have water traps in them.

Q. Were you aware of this particular problem?

A. No.

Q. Were you aware of any problems with methane drainage blowing out because of difficulties with water traps?

A. No I wasn’t.

Q. Did you question anyone at the mine about any deficiencies with the methane drainage system?

A. No I didn't.

Q. We have another document in the same series please Ms Basher, DAO.011.20631/1

WITNESS REFERRED TO DOCUMENT DAO.011.20631.1
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Q. You'll see this is another Pike River Coal shift electrical report, this time dated 17 July 2010.  You see that?

A. I can.

Q. And the paragraph just at the bottom of the list of paragraphs under, “Work done/delayed cause,” says, “Roadway into crusher area is a bloody mess – trip hazards.”  During your inspection, did you notice any issues with the quality of the roadway?

A. It’d be fair to say that the quality of the roadway varied from time to time.  There were times when the roadways were generally reasonably good and times when we found that it was quite rough.  I've noted following the start of Mr White, that there had been efforts made to improve the roads.  I say that this is after Mr White arrived but it could have been that there’d been a lot of work going on at the crusher on that particular day or immediately before it, so the work may have done, caused the mess and it may well have been fixed the next day, so we’re taking a snapshot that says that on this particular day, the roadway is a mess, but what we don’t know is the amount of activity that went on immediately before the inspection was done and it may have been cleaned the next day, I don’t know.

Q. Well, did you ever observe any problems with the roadways that were of such an extent that you might of thought they posed a hazard if people tried to evacuate in an emergency?

A. I didn't perceive that, no.

Q. Did you discuss that possibility with anyone at the mine?

A. I didn't.

Q. Did you ever seek the view of the workers as to the quality of the roadway?

A. Not directly as a question like that, but I did always try to make the attempt to get myself in a position where I could have a conversation with the employees and that conversation could be quite varied.  I tried to give them the opportunity while the manager goes and attends to some issue that comes up, which tends to happen on a regular basis when we’re underground but it hadn't been raised and I, specifically I haven't discussed it with any workers.

Q. Just another document in the same series please Ms Basher, DAO.011.20810/3.

WITNESS REFERRED TO DOCUMENT DAO.011.20810/3
Q. You'll see this is another coal shift electrical report dated 30 August 2010 and under, “Work done, delay cause,” it says, “Lots of water and coal running around motor and FLP enclosure causing a build-up of coal around fan of motor.”  Assuming that FLP enclosure is a reference to a flameproof enclosure, did you ever check the flameproof enclosures around any of the motors underground?

A. I never did a physical check of them, no.  I might’ve looked at the installations to see that they were clear of rubbish and debris, but I didn’t specifically go.

Q. Because you will see under the column, “Work to be done,” at the bottom it says, “Something needs to be done.  This could happen again any time, causing damage to fan, motor or FLP enclosure.”  I take it, that wouldn't have been a view you were aware of at any stage?

A. Not a view I was aware of.

Q. Another one in the same series please Ms Basher, DAO.011.20819/1

WITNESS REFERRED TO DOCUMENT DAO.011.20819/1
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Q. You’ll see that this is a coal shift electrical report for 17 September 2010, and under “work done,delay cause”, it says, “DCB's phone out of order.  Took phone from transformers and still in a DCB.”  Are you able to tell us what a DCB is?

A. It’s a supply unit for the district control board.  It supplies the power into the sections for various pieces of equipment.

Q. You’ll see it says under, “work to be done”, slightly different issue, “FAB telephone out of order.”  If we assume FAB is a reference to a fresh air base, were you aware of that issue?

A. No, I wasn’t aware of that issue.

Q. Did you ever make any enquiries into the communication system from either of the fresh air bases, so either the McConnell Dowell one as it was known or the number 2 one?

A. Not specifically, but I was aware there were phones there.

Q. Perhaps just a final two on this series, DAO.011.20965/1.

WITNESS REFERRED TO DOCUMENT DAO.011.20965/1

Q. You’ll see this is a coal shift electrical report dated 28 October 2010, see that?

A. Yes.

Q. So this is just shortly before your visit of 2 November 2010, and on three separate occasions it says, “Main fan reset tripped MCB on drive.”  Are you able to tell us what the MCB is?

A. I’m not sure what the MCB stands for.

Q. Right.  Were you aware ever of the need for resetting of the main fan?

A. No, I wasn’t.

Q. Did you ever inspect that main fan?

A. I never went into that area on my visit in November.  It’d been – there was a process to install – it was being, it had been installed in October and it was up and running when I went in, in November.

Q. So you never, in short, inspected that fan?

A. I never inspected it, no.

Q. Had you given consideration to whether the Department should have someone for example an electrical inspect that fan?

A. I hadn’t given consideration to that, no I hadn’t.

Q. If we could have just the final document in this series please Ms Basher, DAO.011.20966/1?

WITNESS REFERRED TO DOCUMENT DAO.011.20966/1

Q. You’ll see this is a coal shift electrical report dated 28 October 2010?

A. Right.

Q. And you’ll see the sixth column down, beside machine number ABM, it says, “Re-calibrate CH4 sensor on body.  There is AL lot of CH4 around machine.”  Did you become aware during your visit of 2 November, so just a few days after this, that there were reports of a lot of CH4 around machinery?

A. No, I did not become aware of that.

Q. Did you speak to workers on that visit of 2 November?

A. Yeah, I did, I wanted to have a specific look at the test panels, have a look at how much work had been done, how they were set up and spent quite a lot of time talking to the monitor operator –
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Q. Mr Mason?

A. No, no, the operator, there was an operator there.  I don't recall his name, I'm sorry.  There was a monitor operator, Mr Mason, Steve Ellis, Peter O’Neill joined us at some stage and pretty much focussed how they were physically going to operate and cut coal.  Following that the only other machinery that was operating on that day as I understood it was the roadheaders so we walked around and up into the roadheaders and there were several crews.  I remember one, the roadheader, there’d been a pumping issue and there was water in the face and they were busy trying to get that and we had a discussion about what was going on there.  Had a look around at that activity and yes, I did speak to workers, whether any of those were health and safety reps I don't know.

Q. You've referred to your conversations with various people in relation to the hydromining in your witness statement so I'm not going to cover that right now.  But I would like to know is whether, in the course of that inspection you asked the workers whether they had experienced any issues with methane?  Was that something that you would ask the workers during your visits?

A. Not specifically.

Q. We can move to a different type of document please and these are entitled work orders and please could we have DAO.001.07211/1?

WITNESS REFERRED TO DOCUMENT DAO.001.07211/1

Q. And can you see that this is a work order and the bottom of the second to last row says, “Raised 27 September 2010 due start 2 November 2010”?

A. Yes.

Q. And you'll see it says just below work details, “Job description daily electrical inspection continuous miner.”  You see that?

A. I see that.

Q. And then down the bottom in handwriting it has, “12/10” presumably a reference to 12 October, and the phrase, “Not done.”  Can you see that?

A. I can.

Q. I’d like to show you another one please DAO.001.07114/1?

WITNESS REFERRED TO DOCUMENT DAO.001.07114/1

Q. And you'll see this is the same type of document but this time the raise date is 19 October 2010 and the due start date is 27 October 2010?

A. Correct.

Q. And you'll see the, “Job description, daily electrical inspection, continuous miner.”  You see that?

A. I can.

Q. And down the bottom it says also, “not done”?

A. It does.

Q. And perhaps if I can take you another DAO.004.05509/1?

WITNESS REFERRED TO DOCUMENT DAO.004.05509/1

Q. And you'll see that the raise date on this is 26 October to 30 October 2010?

A. Yes.

Q. And once again, “Job description daily electrical visual inspections” and down the bottom in handwriting again, “Not done.”  You see that?

A. I see that.
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Q. Now I don’t know why they weren't done so I’m not asking you to speculate on that, there could be an explanation.  But, had you seen these documents would that have caused you concerns sufficient to justify some sort of an enquiry?

A. In short, yes it clearly shows that their systems are failing.

Q. Well depending on whether or not there’s a perfectly innocent explanation?

A. It might be a - it’s a snapshot of a particular document, you know, I’m confused that a daily check that should start on a due date seems an odd sort of work order really.  I mean a daily check you'd think is a daily check.  It’s not something that starts on a due date or unless it was a new activity.

Q. You would've for example wanted to find out whether it was out of service or whether it was a problem with the servicing regime?

A. That's right, yes.

Q. If I can take you to another please, DAO.004.07080/1

WITNESS REFERRED TO DOCUMENT DAO.004.07080/1

Q. And you'll see this is another work order and this time the date raised 26 October 2010 with due start 3 November 2010?  You see that?

A. Yes.

Q. And it says, “Weekly gas sensor calibration checks-diesels.”  Did you ever see any of those gas sensor calibration checks?

A. No I didn't. 

Q. If we could please have the document which is attached to that in pages 3 and 4 at the same time Ms Basher please.  We’ll see that on page 3 there’s the heading, “Diesel machine mounted methane sensor calibration checks, week ending 28 October 2010.”  Do you see that?

A. I do.

Q. And if we look at the right-hand page, summation ending 4.  You’ll see there’s a date signature 29 October 2010, you see that?

A. Yes.

Q. And the second to last line says, “Methane sensor head out of date September 2010.”  You see that?

A. I see that.

Q. Are you able just to explain the significance of for methane sensor head being out of date for us?

A. It would likely to be – look I’m sorry, I’m having – I don’t know at the moment.

Q. Right.

A. I’m just having a bit of a mental block.

Q. Did you carry out any enquires or checks into whether the methane sensors on any of the equipment were out of their date?

A. No I didn't.  Just saying the methane sensor calibration test was out of date and hadn't been checked since September is what I’m assuming you're saying, so it’s saying that the last time it was calibrated was September, so it hadn't been done since that time and the effect of that is it could be reading wrongly.

Q. Well once again, accepting there may or may not be an innocent explanation for this, it’s certainly something that had you known as an inspector you would've wanted to conduct some enquiry in relation to?

A. Yes it would.
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Q. Perhaps if we can go to a different type of document please, being the gas charts.  Ms Basher could we have CAC0112/1?

WITNESS REFERRED TO DOCUMENT CAC0112/1

Q. Can you see, and its small writing, I’m sorry, up the top, this style of document has a date and in this case it’s 30 September 2010 to 1 October 2010?

A. Yes.

Q. And down the bottom left, it says, “CH610 Auxiliary fan shaft methane.”

A. Yes.

Q. Do you know where the methane sensor was in the shaft?

A. I believe it was at the top of the shaft.

Q. And I just want to take you through some of these.  You’ll see that there is a spike above 2.5% just after 9.36.  We can go to another CAC0112/4.

WITNESS REFERRED TO DOCUMENT CAC0112/4

Q. And you’ll see the date at the top, 3 October 2010 to 4 October 2010?

A. Correct.

Q. And you’ll see there are two more spikes above 1.25% in this case just before 9.36 and then just after 14.24?

A. Yes.

Q. And same CAC reference, but summation ending 8 please.

WITNESS REFERRED TO DOCUMENT CAC0112/8

Q. And you’ll see that the date at the top is 7 October 2010 to 8 October 2010?

A. Yes.

Q. And you can see a range of spikes from above 1.25% too, and a couple of occasions above 2.5%.  Were you aware of this?

A. I wasn’t.

Q. Given the gas sensor is on your understanding near the top of the methane – sorry, the top of the shaft, that would’ve indicated to you that somewhere in the mine there would be an even higher percentage of methane pre-dilution, is that correct?

A. Absolutely, that's correct.

Q. So this would’ve been a matter that you would’ve wanted to have given urgent attention to, is that right?

A. It is.  I would argue that they are notifiable events, in that they’re uncontrolled gas incidents.  It may be stretching the definition of an uncontrolled gas accumulation, but very clearly these spikes are not occurring because the gas incidents underground are being controlled.  Each one of those, in my view, should’ve been notified.

Q. I’ll just show you a couple more, same series ending 15 please.

WITNESS REFERRED TO DOCUMENT CAC0112/15

Q. And you’ll see that the date on this is 14 October to 15 October?

A. Yes.

Q. And there’s another spike which reaches just below 2.5%?

A. Yes.

Q. And same series, number 17 please Ms Basher.

WITNESS REFERRED TO DOCUMENT CAC0112/17
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Q. And you'll see this time the date is 16 October to 17 October?

A. Yes.

Q. And there are six spikes there which touch or exceed the 1.25% range.  I am not going to go through all of those for October 2010 but would it be fair to say that to your eye, this would've suggested to you that there might have been an issue with the ventilation system?

A. Certainly identify an issue with the ability of the mine to control the gas, and that’s a ventilation issue.

Q. Did you conduct enquiries in relation to the ventilation system in the course of your inspections?

A. Not specifically.  My inspections were around observing the ventilation system that was in place.  I never looked at the overall design.

Q. I might turn to the system in a bit more detail later on but would it be fair to assume, given you didn't know about those, that ventilation wasn’t an issue that you discussed on your inspection of 2 November 2010?

A. When I visited in November 2010, the new fan was operating and there was a considerable amount of air.  It was a vast improvement on when I visited in August, so in that respect, the amount of air going through the hydro panel when I visited certainly seemed to be a fairly sizeable amount of air.  It was quite cold in there.  It was obvious that there was a lot of air movement, so specifically, I didn't raise issues around the ventilation system and I wasn’t aware of any particular design work that was done.

Q. Can I take you please to a different series of documents, this time control room daily report sheets and Ms Basher, please could we have DAO.011.22297/1?

WITNESS REFERRED TO DOCUMENT DAO.011.22297/1
Q. And you'll see that this is a control room daily report sheet and it’s dated in the top right, “24 April 2010”?

A. Yes.

Q. And in the body of it in the section which starts, “AA/1 Mucking,” it then reads, “Fan off in drive, no time recorded.”  Do you see that?

A. Yes, I do.

Q. I presume that would be a concern to you on two levels, first, that the fan in the drive would be off, yes?

A. Well, you'd make, you'd certainly, A, yes, the fan was off.  Were there people present?  What was the process for re-establishing the ventilation and what were the issues, and why was the fan off?  You know.

Q. That's right.  

A. All of those things, yes.

Q. There may be an innocent explanation?

A. That's right.

Q. But you’d want to enquire into it?

A. Yes.

Q. And you would be concerned by the reference to, “No time recorded,” is that right?

A. Yes, I would, I would.

Q. Because as soon as a ventilation system goes off, they should start recording the time so that if need be, the men can be withdrawn after 30 minutes, pursuant to the regulations?

A. Correct.

Q. Did you ever enquire into the system they had for recording when the ventilation system would go off?

A. Not specifically, no.

Q. When you say, “Not specifically,” does that mean no?

A. I don’t recall having a conversation about do you have a recording system, so if that’s – the answer is no.
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Q. If we can go to another one please Ms Basher, same series DAO.011.23236/1?

WITNESS REFERRED TO DOCUMENT DAO.011.23236/1

Q. And you'll see this is another control room daily report sheet, this time dated top left is Thursday May 6th?

A. I can see that.

Q. And main delays “CM001 delay with transport SOS no drift runner (120 min) gas trips all shift (45 min).”  Do you see that?

A. I do.

Q. And then at the end of the next line below it, “Gas out fan trip (60 minutes).”  See that?

A. Yes I do.

Q. Were you aware at any stage in your inspections of there being these types of issues with gas trips?

A. Not the frequency that I'm being shown here.  I was aware of one scenario where I was rung by a deputy to get a clarification of when it was appropriate to, what the regulation said about exiting the mine but not to this extent.

Q. When were you rung, can you recall?

A. Look I'm, I made a note in my evidence about it, I’ll have to refer back to it but –

Q. It’s the matter in your witness statement?

A. It is.

Q. So another document in that same series DAO.011.23233/1?

WITNESS REFERRED TO DOCUMENT DAO.011.23233/1

Q. This is, you'll see another control room daily report sheet dated 7 May 2010, so the day after or it could be the shift after?  Sorry, you'll need to actually speak so it’s recorded?

A. Sorry.

Q. Sorry.  Yes?

A. Yes.

Q. And you'll see under main delays it says, “CM001 tripping on CH4 even after setting fan up to 21 cube/s and changing vent cans over to RHS of face and setting typhoon fan to max 25 min.”  Then in the next section under main delays, “75 min fan trip - had to purge box over 2% at face for 30 min while fan down.  30 min gas trips - have reduced due to x.  Ventilation changed to R-H side as sensors on left.  Now pulls fresh air up past sensors and across to tubes.”   You see that?

A. I see that.

Q. First I take it from your earlier comments that you wouldn't have been aware of this particular incident?

A. I am not aware of this particular incident.

Q. And second, as an inspector would you be concerned by this bit, “Ventilation changed to R-H side as sensors on left, now pulls fresh air up past sensors and across to tubes?”

A. Very, I’d be concerned in that what they’re doing is they’re defeating the purpose of the sensor.

Q. And that’s without doubt a matter you would enquire into had you known of it?

A. That’s without doubt a matter I would've enquired into.

Q. And you would want to look at, amongst other things, the training and experience of the workers?

A. Yes.
Q. To supervision of the workers?

A. Yes.
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Q. Whether they understood the significance of what they were doing?

A. Correct.

Q. Whether the high level systems in the company had picked up on these sorts of issues?

A. Correct.

Q. And how the company was responding to those?

A. Absolutely.

Q. Those are not matters that you looked into though in the course of your inspections?

A. They were not.

Q. Perhaps another one please Ms Basher, DAO.011.23172/1

WITNESS REFERRED TO DOCUMENT DAO.011.23172/1

Q. You'll see this is a similar document but we’re missing the title.  The date at the top left is June ’04 2010?

A. Yes.
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Q. And just the body of it under the main delay section in this case, can you see it says, “MT002 had sparks coming out of scrubber, was found that the shutdown floats were capped off, unable to shut down and no water in scrubber.”
A. Sorry, I can’t find that.

Q. If you look at the section where it says on the left, “Main delays” –

A. Thank you.

Q. You see where it says that?

A. Yes, I do.

Q. “MT002” – are you able to say what that is?

A. I can’t tell you which machine that is.  I – it could be one of their motors, or – I’m not sure.

Q. And what’s a “scrubber”?

A. A scrubber’s a water reservoir that’s used to cool the exhaust fumes and help clean the exhaust fumes.

Q. Vital for any machine going underground?

A. Very vital, yes.

Q. And if it’s not working first, it can produce a dangerous atmosphere for those working underground?

A. That's correct.

Q. And second, to the extent to which it might cause sparking, it is a source of ignition?

A. That's correct.

Q. Were you aware of any of these sorts of issues?

A. I wasn’t aware of these sorts of issues.

Q. You’ll see it says, “Was found that the shutdown floats were capped off, unable to shut down.”  What are the “shutdown floats”?

A. A set of floats that is a safety device, so as the water level in the scrubbers drop, the floats drop and they trigger a cut-off switch to shut the motor down.  If they were capped off, then the motor can keep going without water.

Q. Are you able to say what “capped off” means then?

A. I don’t know what they mean by capped off, it might’ve – I presume somehow or other they’ve either held them, so that the floats can’t respond to the water levels.

Q. Your first blush concern though on reading this as an inspector would be that this is something that would be done deliberately?

A. Yes.
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Q. So once again you would want to investigate this to see whether that is the case?

A. That is correct.

Q. And once again conduct one of those types of investigations that we referred to just before, following how the systems dealt with this?

A. (no audible answer 11:24:26)

Q. Perhaps we can go to another DAO.011.232251/1?

WITNESS REFERRED TO DOCUMENT DAO.011.232251/1

Q. And you'll see this is another report sheet for 23 September 2010?

A. Yes.

Q. And down the bottom it says, sorry in the centre block, second line, “Hydro nil -water and power issues all shift.  Communication issues - phone in DAC.”  Were you aware of the workers encountering either of those types of issues?

A. Can I add that any of these issues would all meet the determination of a high potential incident and in the interests of thinking about things in the future.  With the benefit of hindsight, I look at these and I look at the process that I am now involved in, in Australia where these, in Queensland, where these high potential incidents are coming up and getting dealt with as they happen, it just seems to me that these issues need to be out so we can see them and deal with them.

cOMMISSION ADJOURNS:
11.26 AM

COMMISSION resumes:
11.47 AM

cross-examination continues:  MR WILDING

Q. Mr Poynter, perhaps one final control room officer’s event book document and this time DAO.001.02091/1 and /2.

WITNESS REFERRED TO DOCUMENT DAO.001.02091/1 and /2

Q. If we can have them on screen at the same time Ms Basher.  And you will see that this is a control room officer’s event book dated 29 October 2010.

A. I can.

Q. And on page 2, 1010 says, “CH4 alarm main fan in the lowest block.”

A. Yes.

Q. And then at 1536, “VSD alarm temp getting too high, needs back flush, Sparky on way.”  Did anyone ever draw to your attention any issues with the VSD?

A. No they didn't.

Q. Did they draw to your attention issues with the alarm on the main fan?

A. No they did not, no.

Q. If I can just now turn to the incident accident register and as I understand it, you asked following your visit of 22 January for a copy of that to be sent to you?

A. I did.

Q. And if we could just have please DOL3000020014/1

WITNESS REFERRED TO DOL3000020014/1
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Q. And can you just confirm that that’s the email of 22 January 2010 from Mr Couchman to you enclosing those registers?

A. That’s the email I received.  I never reviewed the document that was sent to me.  I got very busy in February following this and then in March and I just never got around to reviewing the document.

Q. You were employed as a coal mines inspector and would it be your understanding essentially to go out and conduct physical inspections of the mine?

A. That was the understanding of what I was required to do.  There was an emphasis on doing underground visits and visiting the mine.  There was no expectation on me to be carrying out audits or inspection of these sites, underground inspections are not audits.

Q. And is it fair to say that you also wouldn’t have had the time in the course of your inspections to look through this whole range of documentation that we’ve been talking about this morning?

A. The collection of all this documentation has taken a long time and we would’ve just not been able to spend the time to do this type of work.  There just wasn’t enough time.  I think you asked me yesterday about, for example, other duties that had been placed upon me.  There were several occasions where I was asked to non-mining work in non-mining workplaces such as first response to an accident that occurred on a farm, first response to an incident in a factory and a fish filleting icebox.  So in addition we were really busy and we just didn’t have the time to be able to sit down and go through these documents.

Q. The Department really needed to have a system for obtaining and analysing those documents?

A. It did.  I mean, these documents might be sent to Mike or they might come to me or they might go to the main office, there was no system.

Q. Once again it comes down to an issue of resources or lack thereof, does it?

A. Yes it does.
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Q. So if we look at why these sorts of issues weren’t picked up on, in a nutshell, the reasons would include, one, that the coal mine inspectors were essentially there to focus on the conduct of physical inspection?

A. That's correct.

Q. Second, there doesn’t seem to have been a system within the Department for gathering and checking this type of documentation?

A. There isn’t.

Q. Third, the inspectors weren’t trained in auditing?

A. That's correct.

Q. And fourth, wouldn't have had time to audit?

A. We didn’t.

Q. And finally in terms of actually inspecting the physical systems which underlie some of these incidents, some of them for example checking the VSD would involve a – or checking the ventilation system design would involve a range of expertise which actually wouldn't be found in one person?

A. No, it wouldn't.

Q. And it wouldn't be found in a person whose primary qualification was a first class mine manager’s ticket?

A. They may have parts of it, but not all of it.  Some people might be strong on ventilation.  It might be a strength and a real interest that they proceed with, others may be just generalised.

Q. While you were with the Department, are you aware of whether the Department undertook any work to try and identify the nature and the size of the task which would be required in order to properly inspect a complex coal mine like Pike River?

A. No they didn’t.

Q. Perhaps Ms Basher if we could have please CLO0010012842/50 and /51.

WITNESS REFERRED TO DOCUMENTS CLO0010012842/50 AND /51
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Q. See this is section 30(b) of the Health and Safety in Employment Act 1992, and it says that, “The functions of an inspector are, (b) to ascertain whether or not this Act has been, is being or is likely to be complied with.”  The inspectorate wasn’t set up and resourced to a level that was going to enable that function to be fulfilled in relation to Pike River, is that a fair comment?

A. I think it’s a fair comment about Pike River and the mining industry in general.  

Q. When you say, “The mining industry in general,” can you just explain that point?

A. Well, we've got two inspectors working in the country and those two inspectors were expected to be able to do all of the extractive industries.  When I, when John Walrond resigned and I took over doing some of the tunnels and things up there, we were finding things that we believe, as coal mines inspectors going into the tunnels, I think we were adding some real value to the ventilation systems that they were using in the tunnels because they had none basically but we were two inspectors.  We were dysfunctional in that we reported to separate managers.  We had one advisor who had no coal background, although he was technically very good, but no coal background and there was no co-ordinated approach even, with respect to it, so I don’t think we were particularly well – we weren't resourced and we weren't particularly well set up to be able to provide the service that we were expected to provide.  

Q. Can I please take you to another series of documents?  This time, “Toolbox talk safety advisories,” Ms Basher, DAO.001.11364/2.

WITNESS REFERRED TO DOCUMENT DAO.001.11364/2 
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Q. And you'll see that this is a safety alert which is part of a sheet of a toolbox talk safety advisory and down the bottom right its issue date is 4 June 2009?

A. Yes.

Q. Second paragraph, “Recent incidents involving contraband found underground have included cigarette butts found in the tunnel, aluminium soft drink lids, a vehicle with no scrubber tank was taken into the tunnel and most recently a cigarette lighter was found in the back of a drift runner.”  Can you just explain the difficulty with aluminium underground?

A. Aluminium and steel together have got a very low propensity for sparking.  Aluminium is something that’s restricted in the underground mines in Australia.

Q. And if we just turn to another one DAO.001.11428/2?

WITNESS REFERRED TO DOCUMENT DAO.001.11428/2

Q. And you'll see this is another safety alert, it’s attached to a toolbox talk and down the bottom right issue date 12.15.2009 so perhaps it’s the 15th of December?

A. Yes.

Q. “There have now been numerous toolbox talks on the subject of contraband items being taken and found underground.  The latest reported incident has been that of a plastic cigarette lighter found lying on the floor heading E1-99.  No one in the vicinity at the time admitted ownership of the lighter.”  See that?

A. I can see that.

Q. And if you read the last paragraph, you'll see it says that, “As a result of this latest breach of the mine manager’s rules, all undermanagers are now being instructed to conduct weekly random searches of personnel for contraband items before going underground.”  See that?

A. I do see that.

Q. And just the final one which is DAO.001.11947/3?

WITNESS REFERRED TO DOCUMENT DAO.001.11947/3

Q. And you'll see this has a date down the bottom right of 4.16.2010 so presumably 16 April?

A. It does.

Q. Top, “Recent incident involving contraband found underground, have included an aluminium drink can found in A1 and a glass drink bottle found on the ground near the roadheader.  These reoccurring incidents highlight the extreme risk and potential for injury and death if one of these acts had caused an ignition or injury.”  What’s the difficulty with glass underground?

A. It provides, it’s a hazard for people, I'm not aware of any other issue with glass, it can cause a laceration or a cut.

Q. And you'll see that it says at the first line of the bottom paragraph, “As a result of these latest incidents we will be conducting random daily searches for contraband.”  We’ll gather from that series that problems with contraband were reoccurring?

A. That’s the way it looks.
1203

Q. Was that issue ever drawn to your attention?

A. No it was not.

Q. Having discovered the reoccurrence, what would you have taken by way of steps in response?

A. I'd require the mine to ensure that they carry out a retraining programme, like a re-induction around this particular issue and that there would be random daily, random checks every day, every shift, so people were searched before they went underground.

Q. So a response of instituting searches on its own wouldn't be satisfactory?

A. For searches on its own?

Q. Yes.

A. Yes – well no, I think people need to understand why the process is doing it, you know, the – if you can get an individual to understand the severity of the issue of taking contraband underground, it goes a long way for ensuring that searches are actually going to find nothing, because the reality is you don’t want to be finding anything when you're doing your searches otherwise people haven’t understood the risk and a search may miss something.

Q. How would that type of issue be responded to by the inspectorate in Australia or Queensland?

A. I’m not sure I can answer that.  I haven't become aware of any incident like that or been – read any information on it.

Q. Could –
A. Just thinking it through a little bit further, I’m aware of where a mine isn't meeting its obligations, that they have a series of approaches with the mine and they have a series of meetings with the site senior executive and the owners and operators and as – when the severity, if it gets to a certain point where action doesn’t appear to be being taken or working, then there's a discussion with the chief inspector of mines and it’s, I think it’s called a, “Level 4 meeting,” where those people are brought in and held to account by the chief inspector.  The next step after that would be prosecution.

Q. If I could turn to a different category of documents and this time underground audits conducted by Mr Couchman and Ms Basher, could we please have DAO.001.03548

WITNESS REFERRED TO DOCUMENT DAO.001.03548

Q. Had you been aware that Mr Couchman was undertaking underground audits?

A. No I wasn’t.

Q. Not something he told you?

A. No.

Q. Because you did have contact with him didn't you?

A. Oh I had contact with Mr Couchman, yes from time to time.

Q. Did you ever have a meeting to discuss with him specifically health and safety at the mine?

A. No I didn't.

Q. No.  You will see that this is a series of underground audit results dated 29 January 2009, you see that?

A. Yes I can.

Q. “Number 12 methane monitor present and working,” then off to the right, “Coal face methane detector had had compressed air played upon it and B1 methane gas detector has been removed from ceiling and is hanging from the sidewall.”  I take it that wasn’t an issue that you were aware of?

A. It wasn’t an issue I was aware of and both incidences in an attempt to defeat the purpose of the sensor.

Q. What the inspectorate would regard as a very serious matter?

A. Correct.  I think this might fall into the category of an HBI as well.

Q. High potential incident?

A. Absolutely.
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Q. Do you think it would fall into the category of an incident that would in other circumstances have caused harm such that it ought to have been notified?

A. Under the determination in the underground regs, I don’t believe this would be a section 10 notification.

Q. Did the inspectorate ever get notified about these types of matters from any mine within New Zealand?

A. No, we didn’t.

Q. Assuming you’re right that this isn’t a notifiable matter under regulation 10, are you aware of whether when you were with the Department it ever considered whether the range of circumstances for which it would be notified was appropriate?

A. No.  I’m not aware that we’ve ever considered that.

Q. Can we please have another document, Ms Basher, DAO.001.03549/1?

WITNESS REFERRED TO DOCUMENT DAO.001.03549/1

Q. You’ll see this is another underground audit of Mr Couchman, dated bottom right 29 July 2010?

A. Yes.

Q. You’ll see number 7, “Fire hydrant and firehoses”.  It says, “Very poor, hoses all tangled, lying in the drift, branches missing.”  Was that an issue that had ever been drawn to your attention?

A. No, it isn’t.  It may’ve been something that you might notice when you’re driving past in the drift we generally drove into the faces.  Sometimes we walked out.  If it was something you noticed it would be something you’d raise.  Again, and I don’t want to beg the question too much about Queensland, there’s a requirement in the Queensland legislation to have a fire officer as a set of functions and requirements of a fire officer so – and one of those functions is to make sure all the equipment is in good condition and maintained, so thinking forward, it may be something worth considering.

Q. I think there’s a reference and it’s quite unclear, it’s just in some of the documents filed with the Commission to the possibility of a kinked firehose aboveground having been raised by you with Mr Rockhouse.  Do you recall whether you ever –

A. What sort of firehose?

Q. A kinked firehose?

A. A kinked?

Q. Yes, did you ever notice a kinked firehose aboveground and raise it with Mr Rockhouse?

A. I don’t recall, no.

Q. Ms Basher that same document please and if we can have pages 3 and 4?  I take it you never saw anything resembling those tangled hoses during your inspections?

A. You’re talking about the tags, or the?

Q. Well, the state of the hose?

A. The state?

Q. Mmm.

A. I can’t recall ever observing anything like that.

Q. That would’ve been a concern, obviously?

A. Would certainly be something you’d be asking to tidy up.  I don't want to labour the question, labour the – we had limited time, limited snapshots and we were trying to utilise those to the best of our ability.

Q. I understand and of course, this might not have been in that state when you were present inspecting the mine.

A. Yeah.  In saying that, there may be places in the mine that I didn’t actually see that they would’ve been in that state, so I can only deal with what I see and what I know.

Q. None of these sorts of issues were raised with you though?

A. No.

Q. Were you aware, if we can turn to another category, that Mr David John Stewart in his capacity of being with Minserv International Limited undertook compliance audits of Pike River in 2010?

A. I wasn’t until I read Dave Stewart’s submission.

Q. If we could please have Ms Basher, STE0004/2 and /3?

WITNESS REFERRED TO DOCUMENT STE0004/2 AND /3
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Q. These are pages 2 and 3 of his audit entitled, “Pike River compliance audit – ventilation 11 February 2010.”  And you can see that what he’s done is assess Pike River against the various regulations?

A. That's correct.

Q. Do you see that?

A. Yes I do.

Q. I take it that’s not a style of approach that was ever required by the Department?

A. No it wasn’t.  The style and approach I used was the same that appeared to be used by each coal mine inspector before me.

Q. Did the Department give you training in relation to the style and approach that you should take when inspecting an underground coal mine?

A. No they didn’t.

Q. You'll see page 2, second down, “X, so cross-cut 1 stopping, leading to the Alimak raise is badly constructed and leaking hugely, stopping from C-drive to Alimak raise (board construction) is damaged – loosened from shotfiring and not well constructed.  It is creating a lot of short-circuited air.”  First, can you just explain the purpose of a stopping very briefly?

A. A stopping is either to separate two airways or separate an intake airway from a return airway and it’s to direct the air around the path that the mine ventilation system has designed.

Q. And what’s meant by short-circuited air?

A. When the air short-circuits, it’s like water and it’ll run to its lowest point of, the easiest direction that it can get to, so instead of the air going to the face, it’ll short-circuit through a leaking stopping.

Q. Did you inspect the stoppings as part of your inspections?

A. I would look at the stoppings as part of my walk-around in the places, more so in the faces.  A plug had, I guess in many respects, typical board and brattice stoppings that I see in most mines that I go to.  Interestingly, from the period of February through to September, there seemed to be an improvement in the standard of stoppings and having read Mr Stewart’s brief, it appears that he may have had some impact into that.  In New Zealand we have no standards for our stoppings under law.  In Queensland there are very defined standards about what each individual stopping, the construction of it must be achieved, in respect to its strength and its purpose.

Q. You’ll see on the right-hand page, the bottom of the second column, titled, “Observation,” beside Regulation 30 - 31 and 40, it says, “D2 and D1 stoppings are badly constructed with a big hole in D2, which means the contaminated air coming out of the RH (99 section B drive), place the juggernaut is operating in, is being re-circulated back into the haulage route and working place.”  See that?  

A. I can see that.

Q. First, in the course of your inspections, did you ever come across any instances where you had concerns about the construction or quality of the stoppings?

A. No, the only issue I've raised while I've been doing my inspections with anything to do with ventilation devices, was the brattice lead in the area where we had the methane levels we talked about yesterday, but I haven't raised the standard of the stoppings with Pike River.

Q. Did you have concerns about the standards of the stoppings?

A. There were, they appeared to be standard brattice and board stoppings and they could've been better.

Q. Were you aware of any issues of short-circuited or re-circulating air?

A. Not as such, I mean all stoppings, all board and brattice stoppings will have some small amount of leakage.  Recirculation is certainly a concern and reading Mr Stewart’s words here, they fixed it immediately.  It is a concern if they’ve got a hole in the stopping and its re-circulating methane to another place.

Q. How does a inspector detect short-circuiting or re-circuiting air?

A. He can do that with a dust, a smoke tube, or just checking for methane and seeing where the methane’s coming from.  You could follow a path of methane and find that the extra methane’s coming from a leaking stopping.
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Q. Can you just explain the smoke tube?

A. A smoke tube is a device that you can fit into a set of Drager tubes and you can actually put some smoke out and you can actually see the smoke floating in the air and you can see what direction the air’s going.

Q. Did you take one with you?

A. No I didn’t.

Q. Do you know if the Department has any?

A. Not sure.

Q. Do I take it that the Department didn’t require you to check for re-circulating or short-circuited air?

A. No they didn't.

Q. If we can have page 4 of that document please Ms Basher?  You'll see that it says at the top, “Regulation 13H (comma 29 and 40) air readings previously taken appear inaccurate in some roadways.  Two readings taken during this inspection are different than recorded.  There are probably no set procedures for the use of the Kestrel anemometer, ie average air velocity when traversing, hence the discrepancies.”  Had you looked at the air or ventilation readings of Pike River?

A. I did at some stages through the interactions I was having with the various managers where I’d asked for the ventilation readings in faces to satisfy myself that there was enough air getting to the faces.  There was, in my evidence, there's some references to documents that were provided by Pike River that showed me various airflows appearing from different fans and in different roadways.

Q. And you would have never checked the accuracy of those records, that being in essence an auditing functioning?

A. Not as such, no.

Q. In that same block it says, the third paragraph, “There does not appear to be a regime or programme for airflow measurements nor does there appear to be a rigid monitoring/reporting in accordance with regulation 40F and G for atmospheric conditions.”  Did you ever make any enquiry in relation to whether there was any regime or programme?

A. No I didn’t but I did ask for ventilation results of a ventilation survey which I received and had a look at.  I didn't test the accuracy of it.

Q. Was there any discussion when you were an inspector of the Department asking a mine to provide evidence of compliance with the regulations and legislation?

A. No there wasn’t.

Q. Was that done in Australia?

A. I'm not sure.

Q. If we could just turn to another category documents, the safety statistics and Ms Basher could we please have up DOL3000030119/10?

WITNESS REFERRED TO DOCUMENT DOL3000030119/10

Q. I think you may remember you refer to receiving safety statistics?

A. I do recall that.

Q. And can you confirm these are the safety statistics which, and I won't go to the email unless you want me to, were sent by email to you?

A. Yes, by – that's correct.

Q. And then you in turn sent them to Mr Booyse and Mr Firmin on 20 April 2009 under document DOL3000030119/1?

A. That's correct.
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Q. Did you discuss those with Mr Booyse or Mr Firmin?

A. We never had a discussion specifically about them, no.

Q. Right, so them having been received and disseminated to three people within the Department, what then happened to them?

A. They were probably looked at behind as being for the purposes of information but not, no one did any review or any particular investigation into what these were.  These were a – it’s a series of data that showed that they had a system that was looking at incidents and recording them, so...

Q. Because you'll see up the top there are categories and they include, “Misuse, malfunction of equipment 6%.”

A. Yes.

Q. “Faulty equipment maintenance, damage to equipment 6% and 1%.”  See that?

A. I see that.

Q. “Substandard housekeeping 6%.”

A. I see that.

Q. We won’t go through the rest, but were these the sorts of things that you might’ve been concerned to enquire in to?

A. The document on its own doesn’t really tell us anything but a series of data and I didn't look at the document and make a conclusion that it told me anything other than some data – I didn't look it as – in those terms.

Q. Right, so accepting that it doesn’t tell you much but it does tell you that there are certain categories of incidents which are occurring?

A. It does tell you that there are.  It’s occurring, I mean in one hand it’s a good thing that they are recording them and accepting them.  There was nothing in this that said to me, that obviously said nothing obvious in it is said to me that this was any different from any other mine that might provide me the same data.

Q. Could I turn please to a different category of documents?  Health and safety committee minutes and Ms Basher please, DAO.002.07924/1

WITNESS REFERRED TO DOCUMENT DAO.002.07924/1

Q. And you'll see that these are the minutes of the health and safety committee meeting for 4 May 2009.

A. Correct.

Q. Now first, that document sets out the members present and apologies.  Mr Couchman, Mr Smith, Mr Knox, Mr McNeish, Ms Bayliss, Mr Buckley, Mr Scott, Mr Hamm, Mr Slonker, Ms Hyslock, Mr Forgenorous with an apology from Mr Campbell and Mr Whittall in attendance.  Are you able to say which of those people you have spoken with in the course of your inspections?

A. Adrian Couchman from time to time, Katriona Bayliss, Mike Scott, Nigel Slonker, occasionally Scott Campbell, Peter Whittall.  I don’t know who Katie Mitchell is.

Q. Were you aware of these meetings and this committee?

A. Oh I was aware they had a health and safety committee, yes.

Q. Did you make enquires or did it ever raise with you the sorts of issues it was dealing with?

A. No.

Q. If we look at the next page, page 2 of that, you will see it says and it’s the third paragraph down under, “General business.  Jos Vegeneris it was stated that the surface controller cannot raise anyone on the phone underground.”  I’m going to return to that issue later but this is back in 4 May 2009.  Were you aware of any issue with raising the surface controller?

A. I hadn’t been made aware of any issues.
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Q. Ms Basher please, DAO.002.07999/1.

WITNESS REFERRED TO DOCUMENT DAO.002.07999/1

Q. You’ll see these are the minutes for 3 November 2009?

A. Yes.

Q. And under the actions column, second from the bottom, “GH to check back to see if we need a changeover station or where the second egress will be.”  See that?

A. Yes.

Q. I take it you wouldn't have been aware then that that was an issue that the health and safety committee was dealing with?

A. No.

Q. Were you aware in 2009 that that was an issue that was being considered by the mine?

A. No, I was not.

Q. Were you aware back then whether it was an issue that was of concern to the workers?

A. No, I wasn’t.

Q. I take it you wouldn't have seen any email communications between Mr Couchman and others?

A. I haven’t.

Q. No.  I’ll just take you please to another which is the health and safety committee meetings for 11 October 2010, DAO.002.08138/1.

WITNESS REFERRED TO DOCUMENT DAO.002.08138/1

Q. And you can see the date of that meeting there is 11 October?

A. I can.

Q. And if we can have page 2 of that?  You’ll see up the top, “For action 24 SE has taken ownership of this issue and will report to the committee on the plans for providing a second means of egress next month.”  Do you see that?

A. I do.

Q. If we can go to then page 8?  Sorry, 6, my mistake.  See number 24, “Request from PRCL a firm commitment plan as to when the second means of egress will be installed, Steve Ellis,” then the date of, “September 2010” and then beside that, “October.”  Were you aware of whether the health and safety committee were seemingly pressing the company for “a firm commitment” in relation to the second means of egress?

A. I wasn’t aware the health and safety committee was pressing for that.  I’d been made aware that in April, I think, that it had been raised by the workers, when I first raised it with Mick Lerch and Doug White, but I wasn’t aware of any of this.

Q. That was April 2010?

A. Yes.

Q. And you became aware of that, how?

A. I’m not sure whether it was passed on to me by the manager at the time, or whether someone else told me, but I made a note in my notebook that that was the case.

Q. If we can turn to a different series of documents, this time in relation to hazard management.  Would it be right to infer from your earlier evidence that you’d never seen Pike River’s hazard management policy?
A. No, I haven’t.
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Q. And just for the record is DAO00108381/1, were you aware of whether or not it had hazard identification teams?

A. Pardon?

Q. Were you aware of whether it had hazard identification teams?

A. No.

Q. I take it you’re familiar with the standard risk assessment model?

A. Five by five?  Yes.

Q. You've had training in relation to that?

A. Not just the five by five.  Since my time with the Queensland inspectorate I've done the equivalent of the G3 exam which is now was called G-MIRM which Mining Industry Risk Management and that’s a course on the development, maintaining and operation of a risk management system and it talks a lot about the different risk management tools in New Zealand, everybody pretty much uses the five by five tool but there are a large number of other methods by which risk management can be done, depending on the task which you are trying to do the risk assessment on.

Q. Did you have training in risk or hazard assessment while you were with the Department?

A. No it was something that was raised with the Department.  Michael Firmin did get to go on the G3 course and I think at some stage they intended that I might go as well.

Q. One inspector each alternate year, was that what was agreed to?

A. Pretty much, yeah.

Q. If we could have CAC0120/1?

WITNESS REFERRED TO DOCUMENT CAC0120/1

Q. It’s just to identify, you can see that this is the master significant hazard register for Pike River Coal?

A. I can see that.

Q. And I think we know from earlier you never looked at that?

A. No.

Q. Did the Department ever raise with you whether it might be helpful to look at a document such as this so that you could help identify the main hazards or concerns of a company?

A. No.

Q. Did they train you in any method to help try and focus your inspections?

A. No.

Q. Perhaps if we can look at CAC0120/5?

WITNESS REFERRED TO DOCUMENT CAC0120/5
Q. This is difficult to read so I think I won't bother taking us through more than perhaps one example.  You'll see second from the bottom, “66 health and safety policy, poor health and safety practices” which is the significant hazard identified.  You see that?

A. I see that.

Q. “The mechanism cause of harm is not following procedure” and you'll see that the injury property damage, equipment damage is listed as the impact.  It is then given a probability rating of three, a consequent rating of three and a total of nine.  Can you see that?

A. I can see that.
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Q. And nine or three by three equates to a low risk with a low consequence, is that correct? 

A. That’s what the rating’s saying, yes.

Q. Would you agree with that as a rating for something such as not following a procedure?

A. I think the consequence to me is clearly low, too low.  This is a baseline risk assessment so what they’re attempting to do is prioritise the risks on the site into some sort of level of priority so they can address those that have the highest rating.  There’s a real danger when doing these risk assessments in, if you have a low consequence and then you have a lower score about the probability of it happening because you think you can do the training or whatever to make sure it doesn’t happen, you end up with a low risk.  The consequence of people not following proper procedures or the health and safety management system is generally significant, not, “I might hurt myself.”  Those types of things result in fatality type injuries and/or serious harm, so to have a rating of three for consequence does appear to be low.

Q. Right, so given your Australian training, if you viewed that sort of issue, is that something you might raise with the company to see whether it had correctly identified and understood its hazards?

A. You might, yes.  You might, you would certainly question the rating I think, if you were doing a review.

Q. Could I just turn to a different category of documents, please?  “Operations minutes of meetings,” DAO.002.14318/1.  

WITNESS REFERRED TO DOCUMENT DAO.002.14318/1

Q. Were you aware that there were operation meetings?

A. I wasn’t aware of it but I assumed they would be having operations meetings.

Q. Sure.  You'll see these are the minutes for Wednesday, 3 March 2010, at 10.00 am?  

A. Yes.

Q. If we can just turn over to page 2 please Ms Basher?  You'll see it’s under, “Safety update,” and it’s the big paragraph, “NG noted that currently managers are responsible for following up, ‘Required actions,’ on the incident report.  Managers need to be aware of this so that this is controlled.  Although the manager owns the incident, when the report form goes back to H&S there is no control over where assigned tasks are allocated and followed up.”  I take it that would be of concern to you, as an inspector?

A. That would be of concern to me as inspector, yes.

Q. Had anyone raised with you the issue of whether such matters were being followed up?

A. No they hadn't.

Q. If we can go to another one please, DAO.002.14402/1, and you'll see that these are the minutes for 21 April 2010?

WITNESS REFERRED TO DOCUMENT DAO.002.14402/1
A. I see that.

Q. Page 2 of those please Ms Basher.  And the fifth paragraph down in “Weekly round-up,” “We are beginning to get a large number of open incidents in various departments.  Managers are requested to close these out and drop them back off to the control room so they can be recorded through the process we have in place for feedback of information to employees.”  Would that be of a concern to you?

A. It would depending on the incidents.  If you’ve got a serious incident that poses a serious risk, it should be completed and closed-out almost immediately.  You might allow a length of time for varying degrees of incidents that need to be closed-out, so the least serious it is, the longer time you might allow.
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Q. Well, absent explanation, the reference to “a large number of open incidents” would suggest to you as an inspector, there might be a systemic issue there, is that a fair comment?

A. Absolutely.
Q. That wasn’t an issue that you were aware of?

A. It wasn’t an issue, that I was aware of

Q. No.  Just perhaps the final one of these, DAO.002.14871/1.

WITNESS REFERRED TO DOCUMENT DAO.002.14871/1

Q. And these are the minutes of 15 September 2010, you can see that?

A. I can see that.

Q. If we can have page 6 please.  Just to the paragraph immediately below “Operations”.  I want to read out the first two and the last bullet point.  “Steve Ellis started on Monday.  Ventilation network changed for hydro (some balancing to complete).  All stops are being pulled out to get hydro in a position to start on Monday 20th.  A number of irritating setbacks have been sustained, mainly around arrival of materials.”  This is the 15th of September.  Were you aware that that ventilation change was occurring at the same time as hydromining was about to commence?

A. No, I wasn’t.

Q. Were you aware that the mine was pulling out “all stops” in relation to hydromining?

A. No, I wasn’t.

Q. Had you been aware of those two occurring at the same time, would that have been of concern to you?

A. Obviously it would be a concern to be doing something as large as installing a new fan and hydromining at the same time.

Q. Are you just able to explain why that would be of concern?

A. The process of cutting coal would be generating more methane than would be normal from just a normal roadway, and in the process of installing a fan, particularly now that they were going to be installing it underground, they would’ve been – there would’ve been potential to have loss of airflow, albeit, they had a fan on the surface that automatically kicked in or could be started if the main fan seized.  It wasn’t in our – it wasn’t something that we would normally have spent – we didn’t approve plans.  It wasn’t part of our process.  We weren’t required to do it.  They weren’t provided to us.

Q. Pike River never provided you anything equivalent to a safety case in respect of hydromining?

A. No, they did not.

Q. I presume the Department never asked for it?

A. We didn’t.  And there’s no requirement for them to give us one.  If we asked for one, I guess they would have to give us one, but…

Q. Would that have to have been given in Queensland, a safety case for the commencement of a new mining technique?

A. They would have to undertake a risk assessment.  That risk assessment would involve consultation with the workforce of a cross-section of the workforce, and they would have to establish a standard operating procedure for carrying out the task.  There’d be involvement of a ventilation officer.  That ventilation officer would be on site for the whole time of the process and it would be the controlling it.
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Q. We know from the documents that Pike River did have risk assessments in relation to hydromining.  I’m assuming they’re matters that the Department never requested or saw?

A. That's correct.

Q. Can I now move on to some discreet topics and perhaps the first series of them will deal with the emergency systems and equipment at the mine.  What did you understand to be the system that Pike River had for keeping track of those underground?

A. A tag board.

Q. Were you aware of a system called, “Northern Lights.”

A. I’m aware of the system called Northern Lights.

Q. Were you aware of whether Pike River used the system, Northern Lights?

A. I’m not aware that they were using it.

Q. And in the time that you were an inspector, where was the tag board located?

A. Initially it was located at the mine entrance and there was one located at the lamp house and if I remember correctly there was, I think there was also a tag board where we went into the hydrosection, but I’m not a hundred percent sure of that.

Q. There was no tag at the portal though?

A. There wasn’t originally.

Q. Was there one?

A. When the tunnel was being driven, that's where the tag board was because I recall when we’re going in we would stop and put a tag at the portal.

Q. By 2010 the tag board was in the administration area, is that right?

A. Correct.

Q. How far away would that be from the portal just roughly?

A. A kilometre.

Q. And there was no sentry or other person near the portal to check those going in or out?

A. No.

Q. Ms Basher could you please just put up CLO0010012967/15

WITNESS REFERRED TO DOCUMENT CLO0010012967/15

Q. If I could just ask you to look at regulation 15C of the Health and Safety in Employment (Mining-Underground) Regulations?  “15 Record of employees underground.  Every employer must take all practicable steps to ensure that, (b) an accurate record is made of every employee’s entry into and exit from a mine or tunnel and, (c) the record or a copy of it is kept at the entry point.”  Had the Department given any consideration to what’s meant by the, “Entry point.”

A. No they hadn't, but it’s not unusual for the tag board not to be right at the mine mouth.  Generally you might find that the tag board’s in an area either where the lamps are being gathered and where there’s like East Mine for example, the tag boards where the control room is and that's what was set up at Pike River and the entry board at Spring Creek for example is in the lamp room where you pick your lamp up, but not right at the entrance.

Q. Well if we take Spring Creek for example that you're obviously familiar with, to get into the mine you also have to pass by a sentry?

A. From what time did that occur?

Q. When were you last at Spring Creek?

A. I visited Spring Creek just after Christmas and they had placed a sentry at the entrance but that was to do with tracker control, as to stop people – potential for collisions in the main drift.  That was my understanding.
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Q. Are you able to describe on your understanding what you have to pass through to get down the mine at Spring Creek?

A. I signed in at the control room, if I was using one of their lamps I would go up and pick up my lamp but generally I had my own.  I’d be given a tag which I put on the tag board at the lamp room and then I’d board the vehicle and we would drive from the lamp room into the mine.  I think my last visit they had somebody at the surface but I was told that that was to do with traffic control and when we were underground, well Spring Creek’s a much larger mine, when you're entering various, at different sections of mine they may have another tag board.  

Q. Had the Department given any consideration to whether the tag system used at Pike River complied with the regulations?

A. No it hadn't.

Q. Were you aware of any incidents in relation to that tag system?

A. I hadn't been made aware of any incidents with relation to the tag system.

Q. I just want to read you out some parts from a schedule prepared by the Commission of 438 incident reports and you have it there, it’s the green, that's correct, summary of the reports of certain incidents and accidents at the Pike River Coal Mine and ask you please to turn to page CAC0114/31?

WITNESS REFERRED TO DOCUMENT CAC0114/31
A. Yes.

Q. And you'll see this is headed “Schedule D Emergency Equipment and Facilities - Tag Board?”

A. Yes, yes.

Q. I just want to take you through a few of these.  “5 October 2010 incident 1083 main fan trip, all men evacuated out of mine, when men came out and removed their tag, person X tag was on the tag board and he was not on site.”  You'll see some way below that, “24 February 2010 incident 796 person X left his name tag on the tag board at the end of day shift.  This caused a 90 minute delay in production trying to locate him before shotfiring could be done.”
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THE COMMISSION ADDRESSES MR WILDING – INCORRECT DOCUMENTS
cross-examination continues:  mr wilding

Q. Well just looking at it, it looks like I'm a page out so perhaps if we go to page 30 of yours.  I won't read them out aloud again.  I'll just ask you to read to yourself the incident 1083 on the 5th of October?

A. I'm sorry sir, there’s no 1083 on page 30.

Q. 5 October 2010, it’s the second one down.  Perhaps if you look on the screen in front of you?

A. “5/10, main fan trip, all men evacuated out of the mine.”

Q. The difficulty we’ve identified I think is there is a one page difference between the printed schedule and the computer one, so this might be a convenient time sir?
commission adjourns:
12.59 pm

COMMISSION resumes:
2.00 pm

cross-examination continues:  Mr Wilding

Q. Mr Poynter, we were just talking about tag board incidences and we’ve rectified our technology problem and I’ve already, I think, referred to two of them, 1083 and 796.  You have those in front of you?

A. I do.

Q. Now I just want to look at another couple on this page, second-to-last, 19 May 2009, number 362, “In coming out of mine I noticed that my tag had been removed from the tag board.  I looked around and could not find it.”

A. I see those.

Q. And the final one on that page, 7 May 2009, 336, “Three times in a period of a week and a half there has been a number of occasions the tags are left on by people who’ve gone home, tags of people not on shift and visitors tags left on board and no names written up.”  You see that?

A. I see that.

Q. Do I take it that none of these types of incidents were drawn to your attention?

A. No, they weren’t.

Q. So you weren’t aware of any issues with the tag board system?

A. I wasn’t made aware of any issues with the tag board system.

Q. And I take it the Department never sought any information from Pike River about the efficacy of the tag board system?

A. We didn’t.

Q. I think you’ve already said you didn’t know about Northern Lights?

A. Well, I knew – I know what Northern Lights are, but I wasn’t aware that they were being used as in Pike River.

Q. Could I just take you please to a document DAO.002.03794/1?

WITNESS REFERRED TO DOCUMENT DAO.002.03794/1

Q. This is an investigative report in relation to incident 331, which involved a multi-shotfiring incident on 29 April 2009.  Do you know whether you were ever provided with a copy of this report?

A. I can’t recall it offhand, no.
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Q. I just want to take you to part of it and if I can take you please, Ms Basher, to page 15 of that, this is part of the record of an interview in the context of this report with Dean Jamieson, Dick Knapp, Nigel Slonker, Neville Rockhouse, and it occurs on 30 April 2009, summation reference DAO.002.03794/13, and you'll see it at the top, “General discussion next took place around the tag board.  DJ reported that the system is flawed with the case in point being that Glen Shaw’s tag had been found on the board this morning.”  I think of those names you mentioned, you at least had contact with Mr Slonker and Mr Rockhouse?

A. That's correct.

Q. I take it none of those discussions involved any issues in relation to the tag board?

A. No, they did not.

Q. Are you able to say what responses might be taken by the Department, had it been aware of that issue?

A. If we were aware that the system was inadequate we would've either issued an improvement notice or entered into a negotiated agreement to fix the system.

Q. If we can look at the recommendations, which is page 9 of that document?  You can just have a read through that just to see that those recommendations don’t include recommendations in relation to the tag board.  

A. There’s nothing, there’s nothing new in the actions that they’re intending taking.  It looks to me like they’re reviewing the system as it was and entering purely into some re-training.

Q. If you were an inspector would you have been wanting to ensure that they addressed that tag board issue in the context of that investigation?

A. I'd be looking to see that there was some follow-up action at the end to review whether or not the changes they had made are actually occurring.
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Q. If we could turn to page 7 of that, causal factors.  Two aspects, 4.1 “Miscommunication between the contractors and PRCL employees contributed towards the perception that a multi-face shot had been initiated.”  Now miscommunication is just touched on lightly here but did anything in the course of your inspections indicate there were problems with the communication between the contractors and Pike River?

A. Not to this extent.  At a lot of mines where you have contractors working alongside employees you get some friction.  But I wasn’t aware that it was creating communication difficulties.

Q. I just want to keep that up please Ms Basher and turn another issue which is communications with the control room from the mine and you'll see 4.3 of the page.  “The inability to confirm that a single point, (control room not responding to phone calls).”  Were you aware ever of any issues with the control room not responding to phone calls?

A. I wasn’t aware of it.

Q. I’d take it you'd consider the need for the control room to respond to an important matter?

A. I would.

Q. And also the need for those in the control room to be trained in how to respond to an important matter?

A. I would.  There should be a series of what we terms as TARPs, target action response plans for various actions that might need to be taken in the event of a circumstance occurring.

Q. If we could just talk about that issue briefly then and Ms Basher could we please have DAO.002.03730/1?

WITNESS REFERRED TO DOCUMENT DAO.002.03730/1

Q. And you can see that this is an investigative report covering unsafe acts 268 and 271 dated 5 March 2009?

A. I can.
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Q. And if we can turn to page 3.  If you look at 1.4, “268, unsafe act McDowell Contractors head fitter,” and I won’t name the person reported machine fuel contamination, JUG001 and drift runner MT003 had water in their fuel tanks,” and you'll see that incident 271 is in a similar vein.

A. I can see that.

Q. Were you aware of those matters?

A. No, I wasn’t aware of those matters.

Q. Did you receive as a matter of course the investigative reports of Pike River?

A. No.

Q. No, you wouldn't have received this?

A. I haven't seen it.

Q. Did the Department seek them?

A. Not specifically, no.  We might on a particular incident that we become aware of.

Q. Well my question’s directed at something on page 6 of this please Ms Basher.  You can see this is part of the report, 3.3, “The first interview was conducted with the control room officer on the dayshift.  As under the production system adopted at PRCL, there is a requirement for minute management for men and machines.  This system has a tabbed area at the bottom of each production report that records breakdown type and should record the amount of downtime and if the failure was caused by either electrical or mechanical fault.”  3.4, “It was found that the tables for these machines were empty, that the control room officer on the evening shift of 23rd February had in fact received very little if any training and was standing in for another control officer who was attending a gas certificate course at Mines Rescue.  In other words, he was really there just to answer the phones.”  3.5, “Upon further investigation no role profile could be found through the HR department for that role so there was no evidence the controller had been trained for the work.  This PRCL system had failed.”  Were you aware of any training issues in relation to the control room?

A. I wasn’t, no.

Q. And perhaps on page 11, 5.1, “The most obvious conclusion is that there is a systemic failure across several departments at PRCL including training, HR and production as well as engineering.”  I take it you wouldn't have been aware of that?

A. I wasn’t.

Q. Would the time that you were able to spend at Pike River been sufficient to let you pick up on whether there were systemic failings across departments?
A. No.
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Q. Was your training directed at trying to identify such failings?

A. No, it is not.

Q. I’ll just take you to another document please, DAO.011.00261/1?

WITNESS REFERRED TO DOCUMENT DAO.011.00261/1

Q. This is the front page of a report from Glen Campbell, MRS training and safety officer, dated 22 March, titled “Report from the surface controller interviews and training sessions on the emergency preparedness plan at Pike River Coal”.  I presume you haven’t seen this?

A. I haven’t.

Q. I don’t think in the course of your inspections the Department ever sought or received any documents from Mines Rescue in relation to Pike River?

A. We didn’t.

Q. Did you have any contact with Mines Rescue?

A. Not specifically about Pike River.  We’ve had contact about a number of general issues.

Q. Under “Issues identified, 1, Control officer sheet action point 3 – active tape recorder to record all communications.  This has not been shown to the controllers.  Is there a recorder?  Recommendation, this system needs to be reviewed for ease of use in an emergency.”  Were you aware of whether there was any system for recording calls?

A. I wasn’t, no, I wasn’t.

Q. Would it be of concern to you if there wasn’t such a system?

A. I think it’s an important additive to the control room to be able to go back and follow those up.  There’s certainly no requirement in our legislation for such a device to be put in, but it, in my view, would be good practice.

Q. Because, “Number 2, Communication system has been identified as being inadequate and a possible major failing point in regards to emergency response.”  I take it you weren’t aware of that?

A. I wasn’t aware of that.

Q. Did you ever discuss the issue of emergency response with Pike River?

A. Other than in the process during our inspections where we might go and look at the self-rescuer cache or look in the fresh air base, I guess we were discussing whether or not they had a system in place and I wasn’t checking physically to see that there were these things that existed, but as far as their system is concerned, we never had a discussion exactly around their system.
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Q. I take it for example then you wouldn’t have requested to see or seeing their emergency response plan?

A. I didn’t, no.

Q. If I could just ask you Ms Basher to show up DOL3000060039/1?

WITNESS REFERRED TO DOCUMENT DOL3000060039/1

Q. And is this your handwritten record of your visit on the 8th of April?

A. Its a few jot notes that I took while I was walking around underground.

Q. And you'll see there it refers to safety lines being installed?

A. Correct.

Q. What was your understanding of the position with safety lines at Pike River as at that date?

A. As at that date there were some safety lines being installed back to the fresh air base.

Q. By safety lines we mean smoke lines?

A. Smoke lines.

Q. Were you aware of whether they had been installed prior to then?

A. No I wasn’t but my visit prior to this was January, I think and I don't recall seeing or discussing safety lines at that point.  There were, I don't know whether there were safety lines prior to that point but they were definitely being installed on that day.

Q. It wasn’t a matter that you checked in the course of usual inspections?

A. It wasn’t something that I physically looked at every time I went down, no.

Q. So if we could have Ms Basher please DAO.001.03546?

WITNESS REFERRED TO DOCUMENT DAO.001.03546

Q. And you'll see this is an audit, underground audit results of Mr Couchman and you'll see the date at the top in the middle, 27 August 2009.  Do you see that?

A. Yes.

Q. Number 23, so almost at the bottom, “Condition of smoke line” and then it’s got a tick under the un-smiley face, “Smoke line starts at 2106, needs to be close to face.  It was caught up under the CM parked at B2, lying in the mud at B1, broken at stub 3.”  Do you see that?

A. I see that.

Q. Ms Basher could we please have another document DAO.001.03547?

WITNESS REFERRED TO DOCUMENT DAO.001.03547

Q. It’s another audit you'll see of Mr Couchman and at the top in the middle dated 27 October 2009?

A. I see that.

Q. “23.  Condition of smoke line only extent from changeover STN to portal.”  Do you see that?

A. I do.
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Q. And perhaps one more Ms Basher, DAO.001.03542

WITNESS REFERRED TO DOCUMENT DAO.001.03542

Q. And you'll see this is dated 5 May 2010?

A. 4th May 2010, yes.

Q. Sorry, there’s a handwritten date down the bottom which is inconsistent as well.

A. Oh I’m sorry, I was looking at the top.

Q. Yes, 4th at the top and 5th down the bottom.

A. Yes I see that.

Q. Twenty-three, “Condition of smoke line, a tick under the un-smiley face not present.”  You see that?

A. I do.

Q. And also these cover a range of dates from 27 August ’09 to 4 May ’10.  Do I take it that in that time you weren't aware of the condition of the smoke lines?

A. I wasn’t, apart from the inspection I did in April when I noted that there was work being done in installing them.

Q. Had you then discussed things such as smoke lines with the workers during any of your inspections?

A. I don’t recall doing that, no.

Q. The Commission has a brief of evidence of Mines Rescue of 5 May, which attaches a document of Pike River emergency equipment and self-escape audit and at MRS0005/3 it notes that, “The lifeline appears to finish some distance from the working faces and I could not see one that led to the second means of egress, the return shaft.”  You obviously wouldn't have been aware of that?

A. I wasn’t made aware of that, no.

Q. Now you – if could have please DOL3000010009/1.

WITNESS REFERRED TO DOCUMENT DOL 3000010009/1

Q. Now in your inspection of 8 April 2010 you did request a copy of the programme of Pike River for installing the second intake in emergency lines and the safety chamber, is that correct?

A. I did.

Q. And you'll see that you got then sent this email on 12 April from Neville Rockhouse to you, “Attachments emergency evacuation of underground mine actual plan final,” do you recall that?

A. I recall that.

Q. If we could please turn Ms Basher to page 3 of that.  It deals with several issues, but the second bullet point under, “Core issue,” the general heading, “Escape via primary egress, unable to find primary egress in a low visibility atmosphere, action smoke line installed to get standard.  Consider streamers, sound devices, bungy droppers from overhead conveyor.”  Those would all be sensible things to have for emergency preparedness?

A. They are.

Q. And you'll see when, 30 April, “Installation by trainees and MRS by end of June.  You see that?

A. I do see that.

Q. On receiving this on 12 April did you give any consideration to whether or not installation by end of June was sufficiently timely?

A. No, I didn't give particular consideration to that other than to satisfy myself that the work was ongoing and that I did that when I visited in April.
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Q. Well, this was sent to you on the 12th of April, did you –

A. No this is, no, sorry.  I'm confused.  I didn't give consideration to this sir.

Q. So this was sent to you on the 12th of April, did you follow this issue up?

A. No I did not.

Q. I was going to touch on the issue of placement of fire hoses underground but I think we’ve already covered that you weren't aware of issues in that regard, is that right?

A. That's correct.

Q. If we could perhaps then move to the issue of the fresh air base.  When did you first become aware that the fresh air base was going to be at the bottom of the Slimline?

A. It would've been on a, on one of my mine visits.  I don’t recall exactly what time that was.

Q. Would you perhaps have a look at DOL3000060039/1?  This is your, one of your handwritten notes of your visit of 8 April, to which we’ve referred and we can see that the fourth from the bottom says, “Place of safety?”

WITNESS REFERRED TO DOCUMENT DOL3000060039/1

A. Yes.

Q. Is that a reference to the fresh air base?

A. It will be a reference to the fresh air base.

Q. Can you recall what discussion, if any, occurred on that visit?

A. There wasn’t a lot of discussion.  I had a look at the fresh air base, looked at the space and what was intended to be there.  I don’t recall what was in it at that time, nothing specific.  

Q. Was that the first time you'd been in it?

A. No, I'd been in there before when it had other equipment in there.  They’d had a fan in there which was, when they were having the ventilation issues, they had a fan in there drawing air down the Slimline shaft.

Q. Did you check or make any enquiries as to whether the method of closing the fresh air base was going to be airtight?

A. No I didn't.

Q. Were you aware that the method of closure was by way of a brattice roller?

A. I am aware of that.

Q. Were you at the time?

A. Most likely, because that’s probably what was there at the time.

Q. Were you aware that its method of ventilation was the drawing of fresh air down the Slimline hole?

A. Down the Slimline hole, yes.

Q. Did you know that it didn't have a fan?

A. I knew that it didn't have a fan at that point.

Q. And that would mean that where the fresh air was drawn down would depend upon things such as the main ventilation system working?

A. Correct.

Q. And perhaps the barometric pressure?

A. Yes.

Q. The natural cycle of the mine?

A. Yes.  I understood they had compressed air in there as well, but I can't confirm that.  

Q. Was consideration given to whether it would act as a chimney in the event of an emergency causing smoke or fire?

A. Consideration by me?

Q. By you or the Department?

A. Neither by me or the Department.

Q. I take it you would accept that changing over from one self-contained rescue device to another in an irrespirable atmosphere is a risky activity?

A. It is a risky activity, but it certainly isn't the only place in New Zealand where that is expected to be done.
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Q. Having regard to all of those concerns, would it have been appropriate to have raised the issue of the adequacy of the fresh air base?

A. It’s very difficult with the benefit of hindsight, sir, but with the benefit of hindsight, I would have to say yes.

Q. You may remember that one of the documents I took you to this morning, DAO.011.20624/1 was a report which showed gas coming out of the water trap near the fresh air base?

WITNESS REFERRED TO DOCUMENT DAO.011.20624/1

Q. Were you ever concerned about the proximity of that drainage line and water trap to the fresh air base?

A. It certainly wasn’t desirable, so - I never raised any concerns, but again, things - as a result of being part of the investigation team, things get a little muddled as a result of learning things after the fact, but it certainly wasn’t desirable, but I never raised it with Pike or the Department never raised it.

Q. So was there consideration given to the size of the fresh air base and whether it was sufficient?

A. It appeared to be a reasonable sized space for the size of the mine, and whilst it was called the fresh air base I think generally it was looked as a changeover station.

Q. Mr Rockhouse gave evidence at 1343 to 4 of the transcript that the fresh air base number 2 was approximately 10 by 5.3 and he thought it could fit about 20 to 30 men.  Does that sound about right?

A. It would be about that size.

Q. In the course of your inspections, did you ever ask how many people might be underground at any time?

A. No, I didn’t.

Q. And I think you didn’t check the communication from the fresh air base?

A. I didn’t, I didn’t go with the phone and check to see if it was working.

Q. Did you check the equipment in there?

A. I know that there were self-rescuers, a self-rescuer cache, I’m not sure, but I didn’t go and do a physical check of all the equipment.

Q. If I could, please Ms Basher, ask you to go to DOL00001009/5?

WITNESS REFERRED TO DOCUMENT DOL00001009/5

Q. And this is part of the emergency evacuation of underground mine plan, final, sent to you on 12 April 2010?

A. Correct.

Q. Up the top, “Core issue, safety of changeover station.  Action, clearly define changeover station purpose, built of substantial construction in a secure location.  Self-rescuers stored appropriately.  Responsibility fresh air base to be designer/constructor project manager, Terry M.  When, by end of June.”  Had you read this document?

A. I had a look at the document.
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Q. Was this a matter that you thought should be followed up?

A. It’s really difficult for me as one individual to be able to be responsible for the follow-up of every action that is sitting in front of us.  I mean I’m one person of two who’s trying to do a job right across the country and there are a lot of people in Pike River that were aware of this information and a lot of people who have responsibility for making sure these happen.  As an inspector I look, I see, I respond.  I can't do the job or be expected to do a job that a mine, when it’s got a whole raft of management structure, they’ve got ventilation engineers, they’ve got geotech, they’ve got designers, they’ve got consultants and I'm there on my own, trying to do the whole lot and it’s really a difficult job.  So I didn't have a check list that said Kevin, go back and check this.

Q. I suppose this in some ways can be seen as a graphic example of the problems with under-resourcing within the Department?

A. I believe so.  Not only under-resourcing, the structure.  You know, to have, to have the sort of support that I feel that I've got now in Queensland where you can go to your district manager or you can go to a fellow inspector or you can go, you can go to the chief inspector, you know, you've got this raft of support that allows you to be able to become or do your job as, to the best of your ability.  I mean, and even in Queensland we’re still only getting snapshots.  You know, it’s the regulators only gets a small portion and it’s the, all the people that are managing this have the prime responsibility.  We can't be everything,  Sorry.

Q. Were your managers within the Department aware or made aware by you of the extent to which you weren't able to cover all these things?

A. I raised the issues on more than one occasion.  I don't know the issue about reporting to a chief inspector, I raised I don't know maybe six times.  The last time was in September and it finally made it into the steering group minutes and the dysfunctional structure.  I don't think there is an understanding of the difference between such a technically complex operation and general workplace inspection and you know we’re one person trying to get information from a series of absolute so called experts and then we, as an regulator are being set up and I know it’s appropriate you look at our role and we’re now looking and saying well, you know, should the regulator be able to see all this and make a decision and it’s almost an impossible task.  Our responsibility but most of the stuff you've showed me today clearly lies with the people who had the information that had the control of the workplace, that were there 24-hours a day, seven days a week.  As an inspector, you've made the point, I had seven inspections here over two and a half years and it’s just impossible to see all this.

Q. Well I’ll try not to take too long on some of these topics?

A. Yeah, that’s fine.

Q. But you understand that’s it’s still important to get a picture of what was and wasn’t looked at?

A. I understand, I understand.

Q. Just perhaps without taking you through the rest of the documents on that topic, would you agree then that (1) the fresh air base from the perspective of an inspector wasn’t sufficient?

A. I would accept that.

Q. And (2) that that wasn’t an issue that was pursued by the Department?

A. It wasn’t an issue that was pursued by the Department.

Q. If we could turn please to the issue of the second means of egress.
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MS MCDONALD ADDRESSES THE COMMISSION – BREAK
THE COMMISSION ADDRESSES WITNESS – BREAK
COMMISSION adjourns:
2.41 pm

commission resumes:
2.47 pm

cross-examination continues:  mr wilding

Q. I think we’re just going to turn to the second means of egress Mr Poynter and in your witness statement at paragraph 221 you're referring to a visit of 8 April 2010 and a request for a copy of Pike River’s programme for the additional walkout egress emergency lines and safety chamber.  Was that the first occasion on which you'd raised with Pike, the issue of the second means of egress?

A. It was the first occasion I think that I'd raised it.

Q. Had anyone within Pike or its contractors expressed concern to you prior to then about the second means of egress?

A. Not that I recall.  I make a note in my notebook that, about workers that had raised the issue and I’m not sure whether – who told me that.

Q. Yes I suppose the query is whether that was told to you directly by workers or told to you by, for example, Mr White?

A. Yeah, that’s what I say, I can't recall whether it was Mr White or whether I'd talked to one of the workers.

Q. What was the result of your discussion with Mr White in relation to the second means of egress?

A. I had a number of discussions with Mr White about the second egress and each discussion – maybe I'll just rephrase that a little bit.  When I raised the issue in April with Mr White we had quite a discussion on it.  We had the discussion at the base of the Alimak.  As part of that discussion the conversation turned about whether what they had was acceptable or not because Mr White said this was their second means of egress.  I expressed the view that whilst somebody could technically climb out of here and therefore that constituted that it was an egress, that in my view given the plans that Pike had, that it wasn’t going to be suitable.  There was no dispute at any stage by Mr White and I think Mr Lerch was there at the same time or did they express to the contrary.  It was some surprise later on that I heard that I had supposedly approved it.
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Q. Well, I should give you the opportunity to comment on what Mr White said in his evidence, page 1219, Question, “And is it the case that mines inspector Mr Poynter thought the Alimak rise was an adequate means of escape as a second means of egress?”  Answer, “Kevin and I had the discussion at the base of the Alimak.  I can't remember the exact day of that discussion but we had been inspecting a number of things around the mine and we ended up inspecting the new fan installation that had been put in place and whilst we were there, we discussed the suitability of the ladder with the Alimak as a second means of egress.”  Question, “Is it the case that you learnt from Mr Poynter that he regarded it as an adequate means of egress, second egress?”  Answer, “He did confirm that, yes.”  The first issue is can you recall whether or when the date of that was, particularly given the reference to inspection of the new fan installation?

A. I can't recall ever going to the new fan with Mr White.  

Q. Right.

A. I presume he’s referring to the new big fan and not another fan, but…

Q. I might be able to help you.  If we could have, Ms Basher, DOL2000010004/5?

WITNESS REFERRED TO DOCUMENT DOL2000010004/5
Q. You see, this is your Insite note for your visit on the 12th of August 2010?

A. Correct.

Q. And you'll see it starts off by, “Travel to Pike River and meet with manager. Doug White,” and then number 4 refers to the second means of egress and says, “4.  The existing second egress is through the shaft.  This allows the evacuation of employees one at a time up the ladderway and while this meets the minimum requirement, it is agreed that a new egress should be established as soon as possible.”  So although Mr White couldn't recall the date, would it seem that that discussion was on 12 August?

A. That's correct.  We had a similar discussion in April that ended the same way.  Can I add that this is an Insite work note and I have in my evidence talked about the word, “Minimum.”  There is actually no minimum standard set for the egress and if my recollection of the discussion was I believe I said, I believed that if Pike River progressed an argument on a technical basis, that they had a second means of egress, that that might be the case but that wasn’t suitable.
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Q. I’ll turn to your understanding in a minute but if we could just have DOL3000070170/1?

WITNESS REFERRED TO DOCUMENT DOL3000070170/1

Q. That’s your letter of 31 August 2010 to Pike River in relation to that inspection of 12 August?

A. That's correct.

Q. And I presume that the reference to site inspection 20 August, the date is just a typing error?

A. That's right, yeah, I'm doing my own typing.

Q. You say in paragraph 4, “Given the plans for the commencement of coal extraction and the increased mine personnel population underground, it is agreed that the existing second egress should be enhanced by the completion of another egress as soon as possible.  Please provide a plan and timeline for this work.”  How would you describe the approach that you have taken to that issue?

A. The approach I took was consistent with the approach that I’d been taken with Pike, virtually from day one and that was I want them to do voluntary compliance.  In this instance I've asked our team to search.  I believe I also wrote a similar letter in April saying that we’d agreed that they were to just go ahead and plan and develop a second egress but that hasn’t been able to be found but this is about saying, well okay, I want a time, I want a timeline and I want to see a plan.  I want something that I can actually hold Pike River too, because I hadn't seen a lot of evidence that things were moving forward.

Q. If we could have please summation number DOL3000010009/7?

WITNESS REFERRED TO DOCUMENT DOL3000010009/7

Q. And this is part of the emergency evacuation of underground mine action plan sent to you in the email of 12 April 2010 and Mr Rockhouse?

A. Yes.
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Q. And you can see it says, “7, escape via second egress, the primary egress route becomes unstable during escape and personnel re-routed to second egress.”  Under “Action” it sets out a series of actions.

A. I can see that sir.

Q. And then under “Responsibility, see above, decision made not to use Alimak rise as second means of egress, unless another full risk assessment is completed.”  Were you aware that Pike River seeming if this documentation is right, had decided not to use the Alimak shaft as a second means of egress until there was another risk assessment?

A. Obviously, I received this document, but I don’t recall reading that they had decided that it wasn’t a means of egress.

Q. Could we please have Ms Basher, DOL3000070172/1?

WITNESS REFERRED TO DOCUMENT DOL3000070172/1

Q. Now in your witness statement at paragraph 280, you refer to your visit of 2 November 2010 and say, “I was provided with a copy of the Pike River Coal technical services department memorandum dated 29 October 2010, which discussed the proposed additional walk out egress intake and fan location.”  I take it that’s the document that you were provided with?

A. It is the document that I was provided with.

Q. And you will see under “Discussion”, the first sentence says, “As part of the mine design for the three year planning review beginning in May 2010, mine management requested that the second egress be given priority in terms of timing and development.”  Were you aware that that was the approach that Pike River stated that it was taking, i.e. giving priority to the second egress?
A. I was aware that there was a lot of work being done on trying to determine what was going to make the best second egress and I guess it was also looking at, was there an alternative to 700 metres of stone drivage that might provide a better outcome.

Q. And if we look down the bottom of that page, “Proposed second egress, second intake, second fan location.  The surface location of the site is located 250m northwest of the current one west mains.  The surface location is at a natural point of low cover to main Brunner seam near the intersection of the Pike Creek with egress stream.  While this general location has been previously identified for possible egress, underground access to the site and suitability of the surface site was not well understood.”  Did that suggest to you that there might not have been a comprehensive plan developed by that stage for the placing in of a second means of egress?
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A. Not necessarily, there’s clearly been quite a lot of work and there was still quite a lot of work to do between myself and Mr White to fully understand this and get an appropriate plan with very serious deadlines attached to it for the construction.

Q. If we could please have page 2 of that same document Ms Basher.  Down the bottom, “This suggests second egress can be established by June to September 2011 subject to the extent of faulting encountered, DOC approvals in construction windows.  See attached mine planning schedule.”  Had you read this before the tragedy?

A. I had read this and it was my intention at some point to go back and see Mr White and work through and get a defined plan.

Q. The Department was aware at this stage that the company had started hydromining?

A. We were, because they were doing – working in the test panel when I visited on the 2nd of November.

Q. When we look at the total of the issues that we’ve discussed and focussing primarily on the state of the fresh air base and the second means of egress, didn't the Department have to take some enforcement action at this stage instead of allowing Pike to continue to produce?

A. The only options available I guess for enforcement would either be stepping a negotiated agreement up to either an improvement notice or our second option would be, another option would be a prohibition notice.  A prohibition notice would likely have to be approved by someone other than myself.  A prohibition notice when you issue it, you need to identify, you need to link the hazard to the prohibition notice and one of the difficulties we discussed as mines inspectors was when you’ve got a situation like this, what do you actually prohibit, you know, and no matter what we did there was going to have to be a period of time which might’ve been 'til June next year or whatever the quickest time was, but you would have to allow them to continue to operate to put the second means of egress in.  So a prohibition for a – that stopped a mine producing coal would – that’s a decision that would have to have asked from higher above and I guess I was focussed on the outcome, which was to try and get the second means of egress underway and it completed as quickly as possible.  So we could've done, potentially either of those.  I think it would be quite difficult to have linked the prohibition of just the coal extraction test panel and I did believe from what I had been told and what I saw that they were actually using as a test panelling, albeit they were extracting coal.  You then consider that the driveage that they’re doing, which is taking them further and further and further away from the main entrance, do you have to then consider that you have to stop that as well.  So it became quite a difficult task to determine exactly what it was you might prohibit to get action and at no stage at any conversation that I had with Mr White or any of the senior management, did they suggest to me that this was not a priority for Pike.
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A. So that’s my reasons for continuing with the same approach to Pike.  I think the outcome that they were suggesting in this little study or synopsis of the study that they’d done was probably a preferable outcome to the original plan which was to drive another return roadway.  If this plan could’ve been put in place and completed it would’ve provided another intake airway which meant the second means of egress would be in fresh air which is what’s required in Queensland.  I also found, and we had considerable discussion around second egresses, I also found that in those discussions all the inspectors found clause 23 to be slightly confusing and we did actually take time out prior to the action we took at a gold mine in the North Island, we did take time out to try and get a legal opinion as to whether clause 23 actually said you have to have two egresses or can you have one and take a whole lot of practicable steps and that is acceptable.  The result of that was actually they told us we had to make the decision on all practicable steps so it didn’t define it for us.  If I’d been an inspector in Queensland, it’s very simple.  You must have two means of egress, they must be in fresh air and if you're down to one, the specific regulations around what you're allowed to do and what you’re not allowed to do and -

Q. Can I just turn to your understanding of that second means of egress up the ventilation shaft.  You'd never climbed it?

A. No I hadn't.

Q. Had you spoken with anyone who had climbed it?

A. No I hadn't.

Q. Are you aware of the evidence before this Commission from people who have?

A. I am aware of the evidence.

Q. You're aware that it would focus or potentially be a chimney in the event of an underground event causing smoke and fumes?

A. I'm absolutely aware of that and we have other mines in New Zealand that have their second means of egress in a return.

Q. Underground coal mines?

A. Underground coal mines that have their second means of egress in a return and whilst it may not be a shaft and it might not be as difficult to get up, in the event of a fire or an explosion that occurred like, happened at Pike River, the return egress becomes unusable and it also has things like, you know, like conveyors so if in the event of an explosion, they’re going to get moved as well so I think there's a flaw in a law that says two means of egress when it allows one means of egress to be in a return, particularly in an underground coal mine.

Q. Did you check whether there were rings or, sorry, rest platforms going up the ladder?

A. No I didn’t.

Q. Did you check the number of people who could exit the ladder at any time?

A. No I didn’t.

Q. Was consideration given to whether the self-rescuers would have sufficient capacity for people under stress to get up to the top in time?

A. I understood that the only reason that the second means of egress could ever have been used would’ve been in the event that there was some blockage in the main egress which is trafficable by road.  If they were in the return, if they were trying to exit the mine as a result of an event that required them to wear a self-rescuer they would’ve been better to go to the fresh air base or when it was finally constructed, the refuge and wait for that particular event to be repaired.  Just lastly, the only reason I could think of that you would even try to escape via that egress would be if there was a blockage, a fall or something that precluded you from going out the main egress.

Q. Ms Basher could we please have DAO.002.03924/13?

WITNESS REFERRED TO DOCUMENT DAO.002.03924/13

1510
Q. This is part of an investigative report for an incident number 700, dated 11 January 2010, where there were issues with the ancillary fan and it talks of the geography at the top of the fan, at the top of the shaft and says, “4.2, A failure in having a second means of gaining access in a vent shaft site in extremes of weather, such access should not require people to use the river as a track in adverse weather conditions.  Large volumes of water pour into the Pike River from its extensive catchment area, as evidenced by the high levels in flow rates downstream of the mine site.”  Had anyone from Pike River discussed with you exactly what would happen in an emergency if people did get to the top of that vent shaft?

A. No they didn’t.

Q. Could I please have up, Ms Basher, CLO0010012967/18?

WITNESS REFERRED TO DOCUMENT CLO0010012967/18
Q. Now this is regulation 23, which deals with the second means of egress.  Am I right in my recollection from yesterday that you were not given training in relation to the meaning of the regulations by the Department?

A. No.

Q. What did you understand to be meant by, “Every employer must take all practicable steps to ensure that every mine has suitable and sufficient outlets,” and then the reference in 2C, “The factors are the need to have at least two outlets that are separate from each other but that interconnect”?

A. What did I think it meant?  I thought it meant that you should have two outlets.

Q. Right.

A. However, I think it’s a confusing legislation.  At the end of the day, if that’s what we mean, why didn't we say, “You will have two outlets and they will be in fresh air or they, whatever”?  I mean, it’s, there should be two outlets and it should be clear.  It shouldn't be, “In all practicable steps.”

Q.  You referred to a legal opinion.  That wasn’t a legal opinion in relation to Pike River?

A. Not specifically.  We asked for a legal opinion around this clause because we’re saying, “If we take action, serious action against a mine, you know, what are the chances that this clause won’t stand up?”  If we say, “You've got to put in two egresses, for example, and end up being in a, putting a prohibition notice on that mine, shutting the mine down ‘til they get it in, we wanted to know if it would stand up in a Court of law.  So that’s what we’re asking.  Does it actually say you have to have two egresses or can you have one and take a lot of practicable steps like putting in a refuge and –

Q. Can you describe the characteristics of the mine in relation to which you did get that opinion?

A. It was a gold mine, and it had a long single entry and absolutely no other way out.

Q. And no legal opinion was ever sought in relation to Pike River?

A. Not specifically, no.   This process was ongoing at the same time as I was having discussions with Pike River.

Q. That other mine was the subject of an improvement or prohibition notice?

A. An improvement notice was issued, I think in August and it was immediately challenged, on the basis that the owner believed he had taken all practicable steps I think, and there was quite a lot of work going on between the Department and that owner that I was watching with some interest.
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Q. Well, I’ll just ask you two questions, because we’ve got some time constraints.  First, that challenge was withdrawn?

A. It was ultimately.

Q. Second, how long had that issue of the single egress been before the Department before it reached the point of issuing an improvement notice?

A. Probably 10 years.  I was the first inspector to ever raise it.

Q. I think we’ve covered that you didn’t look at the emergency response plan for the company?

A. We have.

Q. Was consideration given to how Pike River was going to monitor the atmosphere in the event of a fire or explosion underground?

A. By me or the Department?

Q. Well by you or the Department to your knowledge in relation to Pike River?

A. I was aware that there was a process in place that was, that had the, some real-time monitoring already installed, once from about August – sorry, from April, I think they had real-time monitoring operational and in a discussion with Doug White, I understood that it was his intention to have a Maihak system operational prior to the seal of the test panel, and that appeared to be the programme for getting the Maihak up and running.

Q. By “Maihak” you mean a tube-bundle system?

A. Sorry, a tube-bundle system.

Q. Right, had the Department ever given you training in CIMS?

A. No.

Q. Had you had training in CIMS?

A. No.

Q. Had the Department ever discussed with you the role that you would have in the event of an emergency at Pike River?

A. No, they didn’t and approximately two months prior to the event happening at Pike River, I had a phone call with my team leader saying that I wanted to put an item on the steering group agenda and that was about what is our role in the event of a major accident and that was partially prompted out of a conversation I was having with a consultant for Solid Energy who was doing some crisis management plans –

Q. Well, I don’t want to go into that.  Just to sum up is it fair to say, that the Department didn’t have a proper understanding of what was going to happen if there was an emergency underground at Pike River?

A. That's correct.

Q. If I could turn to a different topic please, that of some of these mine systems and first ventilation.  How did you go about assessing the ventilation system at Pike River?

A. Visually, I’d look at the setup.  I’d look to see where the auxiliary fans might’ve been sited.  There is a requirement to have them at least five metres from an intersection.  I didn’t necessarily take with me my little Kestrel, so the, I guess the – and my multi-gas detector to check that the faces were actually being kept clear of noxious inflammable gases with the auxiliary ventilation that was installed.  So the condition of the bags, the vent cans and looking at the general installation of where the fans were.

Q. You’ll be familiar with regulation 21 of the Health and Safety in Employment (Mining-Underground) Regulations ’99, which require the employer to take all practicable steps to ensure that employees withdraw from the mine if the flammable gas in the general of body exceeds 2%?

A. Withdraw to a place of safety.

1520

Q. Did you take any steps to assess whether that regulation was being complied with?

A. Not specifically but as a result of a call I had from Dean Murphy, I did whilst even though Dean said to me, “Don’t,” he didn't want me to pursue it any further, I did talk to Doug White and subsequently he put out an email or a note saying that what was required.  Dean rang me with a dispute and he wanted to just clarify the regulations and I did that with him.  Dean’s recollection of the call is slightly different to mine but I did, I do believe that where disputes are occurring of the nature that he was talking about and sometimes they are better resolved between the manager, it can be quicker if it is resolved between the manager and myself –

Q. I wonder if we need to just try and answer the questions as precisely as we can in the interests of time.

A. Oh sorry.

Q. Did you ever gain information about the reliability of the ventilation fans that were being used underground?

A. No I didn't.

Q. Did you ever check the location of the booster or auxiliary fans to ensure that they weren't for example re-circulating air?

A. I checked for their position, I didn't do any specific checks to see if the two fans were – where the fans were actually circulating.

Q. Did you take any steps to ascertain the knowledge and experience of the people underground who were responsible for moving those booster or auxiliary fans?

A. No I didn't.

Q. If I could ask please Ms Basher the DOL3000020030/1

WITNESS REFERRED TO DOCUMENT DOL3000020030/1

Q. And you'll see this is an email of 29 January 2009 from Mr Louw to you in relation to ignitions on the roadheader.  Do you recall receiving that?

A. I do.

Q. Ms Basher, page 2 of that.  You see that’s his memo of 29 January 2008, but I presume the eight should be nine, would that fit in with when you received it?

A. That's correct.
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Q. Second paragraph, “As a result of a series of methane ignitions Pike River Coal stopped productions with the roadheader and felt that the major contributory factor was insufficient ventilation?”

A. That's correct.

Q. As a result of that had you considered whether the ventilation system at Pike River needed to be subject to close scrutiny?

A. As a result of that ignition?

Q. Mmm, well as a result of that acknowledgement that there was insufficient ventilation?

A. Yeah, the major issue at that point in time was the forcing ventilation from the face, from outside the tunnel all the way into the mine.  At this point in time the shaft had been completed and they then had sufficient air at the face, they weren't reliant on the force in ventilation.

Q. There's no need to call this up but David John Stewart in his witness statement of 3 November 2011 sets out matters he identified in relation to the ventilation system.  At page 7 of STE0001 paragraph 27.1, “The main fan was located at the shaft collar but did not meet compliance with regard to instrumentation as specified in the regulations.”  Is that a matter you're aware of?

A. It wasn’t until I read Mr Stewart’s brief of evidence.

Q. Are you familiar with his brief of evidence?

A. I have read his brief of evidence.

Q. Do you recall the section where he raises issues in relation to the ventilation system?

A. No, not specifically but I have read it.

Q. 27.2 “There was no remote gas monitoring sensor system in the mine at all or any display in the surface room which meant they had no idea of what methane concentrations were in the main returns and shaft.”  This is going back to the time of his audits in early 2010.  Was that an issue that you were aware of back then?

A. No it wasn’t.

cOMMISSION ADJOURNS:
3.26 PM

cOMMISSION resumes:
3.43 pm

cross-examination continues:  MR WILDING

Q. I just want to turn to some ventilation issues identified in the incident report and CAC0114/12.

WITNESS REFERRED TO DOCUMENT CAC0114/12


Q. You'll see second from the bottom 16 August 2009 number 520, “SOS inspection discovered the ventilation duct damaged and broken in a number of places resulting in accumulation of gas flammable-explosive.” Were you aware of any issues with the ventilation ducting?

Q. I've had no notification of anything like this.  It is – if they had accumulation of gas, again it’s an uncontrolled gas and it should’ve been notified.

Q. You'll see that under the stated causes for this incident it lists amongst other things, “Lack of knowledge/training, lack of skill/inexperience, inadequate leadership/supervision, safety rules not enforced.”  Were you aware that the workers were raising these sorts of issues in the incident reports?

A. No sir I was not.

Q. Did the workers raise those sorts of issues with you at all?

A. Not when I was carrying out my inspections, no.  Not at any stage.

1545
Q. You were referred earlier to an incident, 700, which is the one where I referred to the access to the vent shaft in extremes of weather, and I wonder if, Ms Basher, we can just have that document up, DAO.002.03924/13?

WITNESS REFERRED TO DOCUMENT DAO.002.03924/13
Q. We seem to have another technology issue so I'm just going to read you it.  It was an issue where there was a fault with the auxillary fan and cause or contributory factors, 4.1, “Continuing issues with the auxillary fan have now identified it has a fault with its generators when these are used to restart the fan after a trip.  Reportedly, the back-up generators would not synchronise to produce enough power to restart the fan.”  This is the 11 January 2010 report.  Were you aware of that type of issue?

A. I wasn’t aware of that type of issue.  

Q. I take it you weren't aware of any issues affecting the reliability of the ventilation fans, including the main fan?

A. I wasn’t aware, other than the fan blade that came off the fan not long after it had been purchased and then later there was another incident of a similar thing through vibration.  The vibration monitoring they had wasn’t set low enough and as a result of the discussion I had with Mr White, they did reset the vibration monitoring so that it would detect future problems.

Q. This is on 11 January 2010.  You're talking about incidents with the fan system in October 2010?

A. Yes.

Q. Right.  4.5, “There was no formal SOP developed on the system that trades personnel could have followed to get the fan operational again within an hour of the trip.”  I take it you wouldn't have been aware of what systems Pike River had in place to ensure that its contractors could get equipment such as this operational?

A. That is correct.  I was not aware.

Q. If I could take you please to CAC0115/18?

Q. Sir this is a different document.

Q. If we have it on the screen, it is a summary of Pike River Coal Mine deputy statutory reports.  And this is a summary of the deputy statutory reports for October 2010 compiled by the Commission and you'll see, 14 October 2010, third one down, “Flammable gas in general body of air, 4% A heading, east/west.   Fans tripped.  Place gassed, reset fans and degassed.  Specific safety issues, 13 m2 to ventilate four headings is not enough.  Place is getting gassy.  No Kestrel available to take air measurement.  Stood place down.  Got Kestrel monitor deputy pulling 12 metres.”  See that?

A. I do see that.
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Q. And then second from the bottom for example, “13 October 2010, Flammable gas and general body of air 1.4%.  Action taken, fenced off, ventilated with typhoon fan and exhaust, vent inadequate to ventilate faces, fenced off.  Specific safety issues, ventilation inadequate to ventilate headings, ventilating four times headings on 13 metres cubed.”  Were you aware of any issues with there being insufficient airflow for the number of faces being worked?

A. No, I was not.  Again sir, these are notifiable, unaccumulated gases.

Q. But not matters that you’re notified of to your knowledge?

A. No.

Q. And you’ll see it says, “Got Kestrel by the 14 October 2010.  Got Kestrel for monitor deputy pulling 12 metres cubed.”  Were you aware of the extent to which those working underground had devices to enable them to measure the airflow?

A. I’m not aware exactly the equipment they had, but I was aware that the deputies are required to record the amount of air through their fan, each shift.

Q. Do I take it that the issue of ventilation flow wasn’t one that was looked at closely by the Department?

A. It was not.

Q. And I think we’ve already discussed that you didn’t inspect the main ventilation fan after commissioning, is that correct?

A. Sorry, could you repeat that question?

Q. You didn’t inspect the main ventilation fan after it had been commissioned?

A. No, I didn’t.

Q. Did you seek any data as to its airflow?

A. I did receive some data about the amount of air that was, after its commissioning was travelling through the mine.  I’m not sure, it might’ve been when I was there on the 2nd.

Q. A slightly ventilation related matter that you were notified, according to your witness statement paragraphs 255 to 260 was, “A circumstance where a Mr Vorster got hit by a falling ventilation ducting cap.”  Do you recall that?

A. I do.

Q. And do you recall that, by way of letter of 5 October 2010, summation DOL3000070177/1 you were sent a copy of the investigation report?

A. I’m aware of that.

Q. Had you had the opportunity to read that report before the tragedy?

A. I can’t actually recall whether I read it before the tragedy or post the tragedy.

Q. Could we please have DOL3000070178/8, Ms Basher?

WITNESS REFERRED TO DOCUMENT DOL3000070178/8

Q. And this is the report that was sent to you and you’ll see under the heading, “Conclusions, one, failure to investigate what caused the end caps to fall twice since its installation of 3 September ’10, iii, failure to identify previous incidences, hazards and to notify management.  iv, failure to report previous incidents of end caps falling off to the superintendent and the QSE engineer.”  Can you recall now looking at that, whether you might’ve read it before the tragedy?

A. I have read the report, but there was – so much has happened since this time, I don't know whether it was before or after, I’m sorry.

Q. You’ll see the recommendations include, “ii, need to retrain all crew members to stop and consider work activities and incidents.  iii, conduct an anonymous survey with the wage staff to gauge their attitude to safety and their perception of current company safety culture.”   And “ix, need to re-train crews?”
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A. It’s possible I have read this, sir, I do recall having a conversation onsite post this incident when I visited the mine on the 2nd but whether it was specifically about the report or whether it was just about the incident, I can't recall.

Q. Because wouldn’t those matters warrant an urgent investigation?

A. On their own not necessarily.

Q. I think you say in paragraph 260 of your witness statement, that the matter was never resolved?

A. It wasn’t because I hadn't done a review and determined what I was going to do and the events at Pike River overtook the issue.

Q. Did you ever receive any expert reports in relation to the ventilation?

A. No I did not.

Q. I take it the Department wouldn’t normally ask for those sorts of reports?

A. We wouldn’t normally ask for them unless we were dealing with a specific issue that we felt we had to resolve.  But it’s not a, it wasn’t our normal process.

Q. If we can turn to a different topic then which is the gas drainage system.  Were you aware that Pike River Coal was undertaking coal seam gas exploration during 2008 to 2010?

A. I was aware that they were doing in-seam drilling and I was advised that the purpose of the in-seam drilling was to identify structure and that was due to the fact the geological holes that they had in place weren't, was not providing enough information on what the structure of the seam was.  The outcome of that was that they then had long holes in the coal that required drainage and control of the gas.  So it’s a long way off answering your question I know but, yes, I was aware there was gas drainage occurring.

Q. Were you aware that Pike River provided reports about its exploration to the Ministry of Economic Development?

A. No I wasn’t.

Q. I take it you wouldn’t have ever seen any report from the Ministry of Economic Development?

A. No I haven't.

Q. Could I ask Ms Basher please could we have MED0010070105/1?

WITNESS REFERRED TO DOCUMENT MED0010070105/1

Q. And you'll see this is a petroleum report series PR4227, title monitoring report on in-seam gas levels and flow rates, Pike River Coal Mine date 2010?

A. I can see that, sir.

Q. And you wouldn’t have seen that?

A. I haven't.

Q. No, I can tell you from the inside that it’s one of two reports and this one’s dated 14 October 2010.  Can we please have summation page ending six, Ms Basher?  You'll see this is a chart of the gas drainage system and can you see the third from the bottom, “Gas drainage line at full capacity?”

A. I can.

Q. And can you see from the blue bar that that gas drainage line appears to have started being at full capacity sometime around February/March 2010?

A. I can see that, sir.

Q. Was that a matter that you were aware of?

A. It is not a matter I was aware of.

Q. Then if we look at it just below that, “Initiating free venting of drill holes into return for pre-drainage,” and you can see from sometime around June 2010 there's a bar showing that there was free venting of drill holes into the return?

A. I can see that sir.
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Q. Are you aware that Pike River was free venting those holes into the return?

A. I wasn’t.

Q. Had consideration been given by the Department to whether Pike River had the need for a suction or vacuum pump on the methane drainage system?

A. No it was not.

Q. Was it aware of whether or not Pike River had any system to measure the flow rates in the methane drainage system?

A. No, the Department wasn’t aware whether they had a system to measure the flow rates.

Q. Did the Department either seek or obtain any expertise reports of Pike River in relation to the drainage system?

A. No sir.

Q. If I could ask you please to turn to the deputy statutory reports schedule, “the Commission’s document CAC0115/9.”

WITNESS REFERRED TO DOCUMENT CAC0115/9


Q. And you'll see there, fifth from the top 18 March 2010 under, “Actions taken,” ‘Are having to continually drain water out of CH4 drainage system as it is blocking the riser to the surface and building up back-pressure.’”  Not aware of that?

A. Not aware of that.

Q. And the page preceding page 8, fourth from the top, 24 March 2010, “Blown gas drainage line found on inspection.  Replace pipe with two inch fittings and two inch air and water hoses tied to the rib.  Its specific safety issues, a huge amount of gas coming from VLD that is going up the main fan.  Control person needs to keep vigilant eye on any gas spikes that go up the shaft.  Those two matters may be unconnected.”  Were you aware of any issues with the gas drainage system pipes blowing?

A. Never been told or heard of the pipe lines ever being blown.

Q. I’m not going to continue through these schedules, but would it be fair to say the Department didn't have a proper understanding of whether or not Pike River’s methane drainage system met health and safety standards?

A. That would be fair to say that.

Q. Just turning to another issue, that of stone dusting.  I think you had raised the issue of stone dusting in an inspection of 22 January 2010?

A. Correct.

Q. And in that letter DOL3000070131/1 which is a letter of 27 January 2010 by you to Pike River, you say, “Stone dust, it was noted and agreed that the stone dust in some of the faces was not up to standard.  I understand from our discussion that Pike River Coal Limited is in the process of developing stone dusting plans in a testing regime.  This needs to be completed and implemented with some urgency.  It would be helpful if you could share the plan once completed.”  A stone dusting plan is fairly fundamental isn't it to an underground coal mine?

A. It is fundamental.  In saying that, the mine is in the early phases of its development but one would've thought that they would've had one already in place.
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Q. And can you recall that Mr Lerch wrote to you on the 2nd of February 2010, DOL3000020053/1 and advised in that email, “We’re in the process of purchasing a bulk duster to better administer stone dust to areas of the mine.  The stone dusting plans are being developed as a priority as is the testing regime.  I will send this information through, once completed.”

WITNESS REFERRED TO DOCUMENT DOL3000020053/1

A. I recall that.

Q. Did you ever receive those plans?

A. Not until, not sure whether it was August or November.  I think it was November.  There were a number of changes of personnel through that period and they went through quite a long period of stone drivage and during that period of stone drivage, there would’ve been no need to do any stone dusting in the stone areas.

Q. Ms Basher, if we could have DOL3000070170/1.

WITNESS REFERRED TO DOCUMENT DOL3000070170/1

Q. In your inspection of 8 August 2010, you identified that same issue?

A. I did.

Q. And paragraph 1 of a letter you wrote of 31 August 2010 to Pike River, you say, “1. The stone dusting standard observed appears to be below the standard required under regulation 36 of the Health and Safety (Underground-Mining) Regulations.  The company needs to establish a stone dusting plan and monitoring programme to validate that they meet the standard required.”

A. That's correct.

Q. This is the second time now in eight months that you’ve identified that same issue and the lack of a plan, is that correct?

A. That is correct.

Q. This did require some enforcement action, didn’t it?

A. Under our policy, it is likely that it should’ve required some enforcement action at this time.  I still believe that Pike at this point were prepared to do what I was asking without that enforcement, so a general philosophy of voluntary enforcement probably, I probably gave Doug White the benefit of the doubt.

Q. Could we please have, Ms Basher, DAO.001.00534, pages 13 and 14?

WITNESS REFERRED TO DOCUMENT DAO.001.00534

Q. You will see that this is an incident report 1140, dated 18 November 2010.  Can you see that?

A. I can, sir.

Q. And on the second page on the right-hand side, “ABM not stone dusted at least 15 to 20 metres of roadway.”  Can you see that?

A. I can see that.

Q. So it seems that despite the approach that you’ve taken, that was an issue right through to at least the 18th of November and my question is this, in hindsight and having regard to all the information we’ve had today, you would have to accept that the enforcement approach taken by the Department in this case wasn’t the right one?
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A. With the benefit of hindsight and everything you've shown me here today I would have to accept that, that a negotiated agreement in that instance was not the appropriate one.

Q. If I turn to another topic please, hydromining.  Am I right in understanding from your witness statement that your only involvement in or inspection of the hydromining area was on the 2nd of November 2010?

A. It was.

Q. Have you had any personal experience with hydromining?

A. Low pressure mining in my very early days as a young man at a number of hydromines, a low pressure hydromining in Terrace and the Sullivan Mine which is in Denniston and a very small stint at Strongman No 2 when they were doing a bit of hydromining there but no major exposure to the sorts of mining that was being planned at Pike.

Q. Were you actually involved in hydromining when you were at for example, Terrace?

A. Not personally involved but as manager I had some involvement.

Q. Have you had personal involvement with hydromining?

A. No.

Q. And so when was your last involvement with an operation that involved hydromining?

A. You mean physically involved?

Q. Yes.

A. Well it would’ve been 20 years ago.

Q. Have you read the witness statement of Mr Smith of Solid Energy in relation to hydromining?

A. Not in its entirety, there are an awful lot of attachments.

Q. Have you read the body of the witness statement though?

A. I have.

Q. Until you read that were you familiar with the various series of controls that are used by Solid Energy in relation to hydromining?

A. I was aware of some of the controls because I had carried inspections of the Spring Creek Mine so I was aware of some of them.

Q. Just in relation to the hydromining then, did you look at any documents related to it?

A. No I didn’t.

Q. I take it from then there was no request for any documentation for example, in relation to strata control ventilation insofar as they relate to hydromining?

A. It’s not something that we would do.

Q. Did you check when you inspected it whether there were any dilution doors?

A. I had a discussion with Mr Ellis about dilution doors and he advised me that a dilution door was installed but they had not connected it on the basis that it would take air away from potentially, yeah, away from the faces further inbye.  The thing with dilution doors is you need distance and space for them to work.  It’s much easier for larger mines like Spring Creek and that, at Spring Creek that had primary, tertiary and secondary doors and they had a long distance where each door can come into play over a period of time to dilute the gases.  The distance from the hydro section to the return was quite short.

Q. So your understanding was that they had them but weren't connecting them?

A. They didn’t, they weren't connected them, that's correct.

Q. Did you check whether there were any pre-seals to seal off that area once the panel had been finished?

A. No, I didn't check that but in a discussion with Mr White he advised me that he was going to follow the Queensland plan and send me a sealing plan prior to sealing and I said to him, that’s fine but it’s not required under our law.
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Q. Right, so they were able to start hydromining that comissioning panel without  pre-seals being installed.

A. We had – there’s no legislation that says they can't.

Q. Were you concerned about whether there should be tube-bundle monitoring where there was that commissioning panel so that there could be monitoring of the atmosphere once the hydromining had finished in that area?

A. Once the hydromining had been completed, I would've been definitely concerned if there hadn't been a tube-bundle system in because they had no way of monitoring the atmosphere behind the seals and in discussion with Mr White, he said to me that they would have the tube-bundle system installed, prior to the seal of that panel.  

Q. Was there any check of whether there was an overpressure device to measure if there had been a goaf fall and then turn off the electrical system.

A. I never checked to see if there was an overpressure device.  

Q. You talked to a number of people in relation to hydromining during that visit.   Who were they?

A. That's correct.  I don’t recall the name of the operator but there was an operator, Steve Ellis, George Mason and Peter O’Neill.  

Q. Right.

A. I often sought Peter out.  Peter worked for me for a large number of years and I always found him a - found time to try and catch him if he was on shift.

Q. Did you ascertain what training or experience Mr Mason or the hydro-mine operators had in hydromining?

A. No, I didn't.

Q. Right.

A. But I did have a discussion with the operator to see what his understanding of what his responsibilities were and how he thought he was going to control the gas make in the goaf.  

Q. Mr Mason in his witness statement, paragraphs 43 to 46 gives evidence of a partial rock fall in the goaf on the 29th of October 2010.  Were you aware of that?

A. I wasn’t aware of the rock fall per se, although on inspecting the goaf, I could see that there were some slabs of stone that had come down, not that unusual in a normal hydromining sense.  

Q. When you inspected the goaf, were you aware of whether the edges of the goaf were more or less straight?

A. Can you just expand on that a little bit because often there’s not a lot of stuff that’s straight?  Are you talking about where the cut, where the hydro-monitor had been cutting?

Q. Yes, where it was cut out.  Whether it was being left in a highly irregular pattern or else –

A. As best as I can remember, there was a cutting, a stump, which is a small pillar of coal that hadn't been cut.  It was relatively straight and there was a little bit of – it looked, from memory, there was a little bit of cut on the right-hand side as well, so they’d, looked like they’d cut a, rubbed a little bit off the right-hand rim.

Q. Would you accept that the enquiries you made weren't sufficient for the Department to know whether the hydromining complied with the all practicable steps requirement in section 6 of the Health and Safety in Employment Act?

A. In that we didn't have all the information?

Q. In that you didn't have enough information to assess whether it was safe?

A. To make the assessment.

Q. Whether it was safe?

A. That’s probably a fair statement.
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Q. I just want to turn to another topic which is strata control and I think in your witness statement paragraph 241 you refer to being coming aware during a visit of 12 August 2010 that there was no pull testing system for the roof bolts?

A. They weren't able to provide me any information to show there was.

Q. And you sought for them to write to you in relation to that and Ms Basher could we please have DOL3000070171/1

WITNESS REFERRED TO DOCUMENT DOL3000070171/1

Q. Now your view as I understand it was that roof bolt testing was a practicable step for an employer to take to make sure that the strata was sufficiently controlled?

A. Correct.

Q. And this is the email of 16 August from Mr Parker of Pike to you, copied to Doug White and he says, “Apologies for the delayed response.  The last set of pull tests were completed late last year. The tests where completed are by a bolt supplier, unfortunately we have only ever received field’s notes from the supplier.”  The language isn't quite right there but you became aware at that stage that there hadn't been bolt testing for at least about eight months, correct?

A. Correct.

Q. And I know you later on in November received some pull test data but didn't this require some enforcement action?

A. Certainly if I had been aware that there had been a number of previous issues including what I've heard and read in Michael’s evidence right back to the day the mine was commenced, it may have changed the way I approach this.

Q. But you weren't aware of that?

A. I wasn’t, no.

Q. If we could please have Ms Basher CAC0114/18

WITNESS REFERRED TO DOCUMENT CAC0114/18

Q. And we’re back to the summary of the reports of certain incidents and accidents prepared by the Commission and this is titled, “Schedule A Mine Environment Roof and Wall Issues,” and you'll see fourth from the bottom 27 July 2009 number 465, “Found ribs unsupported for six M both left and right in 2/C-B.”  See that?

A. I can see that.

Q. And then the stated causes, “Inadequate work standards, substandard work practice.”  Yes?

A. Yes.

Q. And you'll see above that 15 January 2010 the number 716.  “Ribs and roof in C99 intersection not supported to standard prior to floor brushing.  This has left 7-8 metre high rib with no support in it and poorly supported edge roof.”  Then off to the right, “Stated causes, failure to secure, not following procedure.”  You see that?

A. I can see that.

Q. Perhaps just the final one on this, 17 second from the top, 17 February 2010 number 777, “When I entered section at beginning of shift I saw that the ribs were unsupported.  72 roof bolts were required to bolt up ribs.  How did D/S cut with ribs in that condition?  Stated causes, not following procedure, misconduct, inadequate leadership/supervision, inadequate work standards, safety rules not enforced, substandard work practice.  I have no idea why someone would cut when ribs in that condition.”  I take it that you were unaware of these types of issues?

A. Sir, I was unaware of these types of issues.
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Q. And they weren’t ones that had ever been raised by any of the workers with you?

A. No.

Q. Am I right that health and safety representatives have the ability to issue a hazard notice?

A. That is correct.

Q. And to whom does that go?

A. It goes to the manager.

Q. Right, and does the Department receive a copy of it?

A. I can’t recall.

Q. Are you aware of any worker in the time that you were inspecting, whether Pike Mine or any other mine, ever issuing a hazard notice pursuant to the Act?

A. I have - in my two and a half years as inspector I have not heard of a hazard notice being issued.

Q. And I presume that when we look at these stated causes that I have just read, they would cause serious concern for an inspector?

A. Unsupported ribs, not following procedure, on more than one occasion, would cause us to have some concerns.

Q. And if I can ask you, just while we’re on that page, to look in the second‑to‑ right most column, “Final assessment and department manager signoff.”  And you can see that the first two on that page for example, “25 February 2010, incident 789 and 17 February 2010, incident 777” had no signoff, can you see that?

A. I can see that.

Q. Were you aware that incident reports weren’t always being signed off?

A. No, I wasn’t aware.

Q. Once again, a matter that would’ve been of concern to an inspector?

A. It would’ve been a concern.

Q. If we can turn to a different topic please, that of equipment, maintenance and guarding.  Now I think we’ve already covered yesterday that during your visit of 22 January, you picked up on two guarding issues with the conveyor?

A. That's correct.

Q. And you asked for those to be rectified but didn’t enter into any negotiated agreement, correct?

A. That's correct.

Q. And you weren’t aware at that stage that Mr Firmin had encountered any such guarding issues?

A. I wasn’t.

Q. Am I right in inferring that having been advised by Pike River that that guarding issue had been addressed, you didn’t then go back and check the conveyor?

A. I never made a specific check to see the guarding that had been completed.  On my visit, in and out of the mine, I would’ve passed the conveyor and if I’d noted that it hadn’t been, I’m sure I would’ve raised it, but not a specific check.

Q. Can we please have Ms Basher DAO.001.01663/1?

WITNESS REFERRED TO DOCUMENT DAO.001.01663/1

Q. You’ll see this is an audit report titled, “Contractor machinery guarding on conveyor system in PRCL drift” and down the bottom right, dated “19 August 2010”?

A. I can see that, sir.

Q. Have you seen this before?

A. No, I haven’t.
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Q. If we could turn to page 4 please Ms Basher.  I’m going to read a section from the fifth line down, “Currently the conveyor system at Pike River Coal Limited does not conform to the minimum standards and requires extensive work to bring it back up to an acceptable level of conformance.  It was found that there are areas that could draw a person into moving machinery, potential entanglement areas with non-effective or unsecured guarding that permits access.  There are protrusions that could cause injury in areas where flying particles or falling material could cause harms.  In areas there are limited handrails and protective canopies and holes cut into existing guards to give better maintenance, access but after such work these have been left unprotected.  Additionally it was found that in places there is damage to and ineffective guarding on head pulley and drive units.”  These weren't matters that you were aware of?

A. The importance about any maintenance system with respect to guarding is that when you do an inspection it’s a shot in time and things can change and if they’re not, if you don’t continue to check these issues, they can get into disrepair.  Now did I look at the conveyor every time I went in, when I looked at the conveyor on that day I, we stopped by the drive head and I, the day that I notified them of the issues that I’d seen and I observed it and I addressed and I believed it was fixed at that time.  So in some respects it’s about targeted inspections.

Q. Did you ever ask Pike River or its contractors whether they were obtaining audits or expert reports in relation to the adequacy of the systems and equipment at Pike River?

A. No I didn't.

Q. A submitter, Mr Wastney has filed a submission in relation to the chassis failure of a drift runner vehicle.  If we could have please Ms Basher WAS0001/3?

WITNESS REFERRED TO DOCUMENT WAS0001/3

Q. And Mr Wastney says that the conclusions, this is page 3 of his report, well his witness statement at least of 27 May 2011 paragraph 3, “That the conclusions that I drew from observation of this failure was that Pike River will not have an operation or regular inspection of the vehicle as there was evidence of the vehicle having been operated for some time in this condition and that the fracture had developed over a period of time from a crack in the chassis.”  Presuming you probably weren't aware of that issue?

A. I wasn’t aware of…

Q. What steps did you take to enquire about the adequacy of the maintenance regime at Pike River?

A. I didn’t take any specific checks to check the adequacy of the Pike River maintenance programme and I think I would’ve, given my skill and background, I don't know whether I would’ve been capable of auditing or deciding whether the adequacy of the programme was sufficient.

Q. Just on another issue to do with machinery.  I think in January 2010 you were concerned about there not having been certain safety steps taken in relation to gophers?

A. It was a small item, yes.  We had a number of finger injuries that had occurred throughout the industry at other mines and I just raised the issue for them to consider and what the solution was, that it was actually put in place.
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Q. And am I correct in understanding that there had been a serious injury at another mine in 2009 and as a result of that, a safety bulletin was sent around to all mines, including Pike River, to the effect that there should be a certain rectification taken to the gophers?

A. I'm not sure.  Who did that come from?

Q. Well, the Department.  Are you aware of that?

A. I can't, I can't recall it sorry.  

Q. Were you aware of any news flashes from Pike River in relation to the gopher incident?

A. No, I wasn’t.

Q. There’s an incident report which is on Schedule F of the Commission schedule, CAC0114/52, and the fourth down, 11 December 2009, number 692, “Several months ago we received a news flash regarding injury to a gopher operator in Spring Creek.  We were told that the solution was a strengthened frame that surrounds the drill head.  We have yet to see this modification.  The operator lost a finger and I wouldn't want that to happen to one of our employees.”  I take it you weren't aware of an employee of Pike River having raised that issue?  

A. I wasn’t.

Q. Although when you raised the issue of gophers with Pike River on 22 January 2010, am I right in saying its response was that it wasn’t going to carry out the required modification?

A. They just determined that they had another way that they could manage the hazard.  I don’t think this newsflash came from the Department of Labour, Mr Wilding.  I think it might have been something that Solid Energy may have shared.  I'm not aware of it.  And by the bye, the employee didn't lose his finger.  

Q. The approach that Pike River took when you raised the issue of the modification was to initially not do it, is that right? 

A. When we suggest a way of controlling the hazard, the way the employer finally chooses to control that hazard is his responsibility.  In most cases, we might make a suggestion on how they can control the hazard, but if they determine that there is a better way that they can control the hazard, it is their responsibility to make that decision.  

Q. Could I turn perhaps to a different matter, which is an incident involving Mr Daley and that’s a crush incident that I think you investigated, is that right? 

A. I did.

Q. And that was an incident on the 14th of February 2010?

A. It is.

Q. And a drill rig had moved unexpectedly, resulting in the crushing of his foot.  Is that a fair bullet point summary?

A. The drill motor, yes.

Q. If I could please ask you, Ms Basher to turn to DOL3000070137/2?

WITNESS REFERRED TO DOCUMENT DOL3000070137/2
Q. And you'll see that this is the front page of a report and I presume this is the report you undertook?

A. It’s a report I undertook.

Q. When did you complete that?

A. The final completion I think was in September.
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Q. Outside the timeframe in which Pike River could've been charged?

A. It was outside the six month timeframe.  That’s correct.

Q. Ms Basher could we please have page 12?  Your conclusions include 6.2, “The faulty drill rig was known about by the company and the officials and they allowed the machine to keep operating.  This may have been a breach of section 6 of the Health and Safety in Employment Act 1992 by failing to maintain equipment in a safe condition.  6.4, There was a failure to adequately supervise employees and that the supervisor allowed unsafe acts to take place during the mining operation.  This may have been a breach by the company of section 13 of the Health and Safety in Employment Act 1992, a breach by the mine official of section 19(b) of the Health and Safety in Employment Act 1992.”  See that?

A. I see that.

Q. If we could turn to page 13 please Ms Basher.  You advised according to 8.4 that no further action would be taken?

A. That's correct.

Q. Was that subject to peer review?

A. It was.

Q. You include in your recommendations the following, 8.2 first bullet point.  “There has been deliberate attempt to obtain economic advantage by the failure to comply.”

A. Sir that’s an error.  It’s certainly in the document and that’s the document that exists.  It should’ve said, “There was no deliberate attempt.”  What I did was went through our policy and I looked at each one of those criteria to help me determine, now it wasn’t 'til the documentation was reviewed following the accident that the – myself or my reviewer did not pick up that it didn't say, “There has been no deliberate attempt.”  I didn't find a deliberate attempt to gain economic advantage.

Q. Thank you for that clarification.  Is the second bullet point correct?  “Actions of employees or other persons with duties have shown deliberate or careless disregard for the safety and health of other people.”

A. I believe that, yes.

Q. Didn't this matter, particularly coming as it was only short after you'd identified a range of four different problems including guarding and gophers on 22 January 2010, have to be met by enforcement action of some sort?

A. I didn't link them as a systematic set of failures.  This was quite a separate event, that in my view did not warrant prosecution and my reviewer agreed with me.

Q. Who is your reviewer?

A. My reviewer is my team leader?

Q. Who was that?
A. Irene Campbell.

Q. The net result of this though is that Pike River didn't even get a warning?

A. No that is correct.

Q. So not even anything that could've justified prior notice for the issue of a infringement notice if there was some problem subsequently discovered?

A. That is correct.

Q. We touched on this earlier but this is the matter in which you discovered on 14 February 2010 that there was a dead man lever that had been bolted down and we know that you didn't investigate that.

A. No I didn't.

Q. If we could please have Ms Basher CAC0114/23
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WITNESS REFERRED TO DOCUMENT CAC0114/23

Q. This is back to this incident schedule, this time “Schedule B, detection of hazards safety features, including bypassing.”  The second one down, “26 June 2009, drift runners MT001 and MT003, the air pressure regulation on safety system was wound all the way in.  This resulted in no safety shutdown working.”  See that?

A. I see that.

Q. Down the bottom, “19 May 2009, number 355, there is not enough deputies’ locks on roadheader in the DCB’s.  The new DCB’s have been powered up with the methane sensor in bypass and found that methane sensor is faulty.”  See that?

A. I see that.

Q. I’m not going to go through all of these in the interest of time, but were you aware of overriding of safety equipment at Pike River, aside from this one occasion in relation to the dead bolt lever of the John Daley incident?

A. Aside from the one occasion, I wasn’t aware of any other overriding of equipment.

Q. You will remember yesterday we touched briefly on a frictional ignition, at the end of November 2008?

A. Yes.

Q. And I referred to some email correspondence of Mr Louw and said we might come back to it?

A. Yes.

Q. Could I just show you that correspondence, DOL300020035/1?

WITNESS REFERRED TO DOCUMENT DOL300020035/1


Q. Just by way of background, there’d been frictional ignitions and that was a matter that was drawn to your attention and you in turn drew it to the attention of Mr Booyse, is that right?

A. Yes, I did.

Q. And you’d had a report I think from Mr Bell that there had been more than 10?

A. Mr Bell rang me and said that he’d heard that was the case.

Q. Now, you see this email from 27 December 2008 from Mr Louw to you?

A. I haven’t got that up in front of me at the moment.

Q. Yes, just up the top.

A. 24 December?

Q. Yes, 2008, from Mr Louw to you.  And when you’ve queried him about those potentially unreported ignitions, he says, “Hi Kevin.  Don't know who fed you information, but there was a few ignitions on four shifts that I know of and that you should have the information, including the one at Hawera Fault.  If there is more, then supervisors chose not to report them, hence I don’t know of them and is not been investigated.”  You didn’t investigate those further in relation to the issue of potential unreporting?

A. I didn’t.

Q. And the company was saying that it wasn’t going to investigate those further.  That’s what that email conveys, isn’t it?

A. Yes, it does.

Q. Didn’t that cause you to have concern about how committed Pike River was at that stage at least to ensuring health and safety?

A. On its own, it looks like you could argue that Mr Louw didn’t have a commitment to health and safety.  I, in interactions with him, did not find that.  In this particular instance, there are quite a lot of issues around it and I believed that we had at least dealt with the major issue which was removing the men from the hazard.  Mr Louw was quite quick and willing to voluntarily prohibit his roadheader from operating as a result of these incidences.
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Q. I want to just turn to a different topic which is a traffic management plan in the mine.  Would you accept it’s desirable for a mine to have a traffic management plan for underground?

A. It’s something that is certainly more common today than it used to be.

Q. Well it’s a practicable step to take?

A. It’s a practicable step.

Q. Did you ever conduct any enquiry in relation to whether Pike River had one or the extent of it?

A. I didn't.

Q. In the interests of time I shan’t take you through all the examples in the schedule but are you aware that there have been a number of incidences of traffic accidents?

A. Yeah.

Q. Could we please have Ms Basher DAO.002.03958/8?

WITNESS REFERRED TO DOCUMENT DAO.002.03958/8

Q. And you'll see that this is an incident report.  Same technology problem out by one page I'm sorry Commissioners.  You'll see that that’s an incident report number 723 dated 20 January 2010?

A. I can.

Q. And if we can go to page 9, it will be for your system Ms Basher?  You see it’s an incident report where someone’s written, “Ram car wheeling coal from continuous miner working in B heading and returning to continuous miner.  Vehicle interactions (ram car, juggernaut, drift runner, personnel) at intersection McDow staff and/or equipment at intersection and overcast.  Suggest traffic management plan be put into place.”  I take it you weren't aware of whether the staff thought that the traffic management plan was sufficient?

A. No I wasn’t aware.

Q. Not a matter ever raised with you?

A. No.
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Q. Had you ever given consideration –

A. Can I just add, earlier when you asked me if I was aware of traffic management plans and the need for them, I thought you'd actually said, entrapment plan and I misheard you, but it’s fine.  I'm with – right.

Q. I take it, you'd accept that a traffic management plan though is desirable?

A. Yes, yes, yes.

Q. So it doesn’t change the substance of your answer?

A. It doesn’t, no.
Q. Had you given consideration to the height of the gas drainage in the compressed air line in the drift?

A. No I hadn't.

Q. Whether, for example, it was at such a height that it might be hit by vehicles?

A. Given that I've been involved in some of the investigation post-19 November, I'm aware that the height has issues.

Q. Well, we’d better not go into that.

A. Okay.

Q. Just a few more topics before I finish, “Supervision and training.”  Did you or the Department to your knowledge take any steps to assess compliance with the section 13 Health and Safety in Employment Act requirement that employers take all practicable steps to ensure that employees are either adequately supervised or have adequate knowledge and training and experience?

A. No, we never reviewed the Pike River training plan.

Q. In the course of your inspections, did you seek to identify the various contractors who were working at the Pike River site?

A. When I was doing a mine visit, I didn't distinguish between contractors or mine workers.   If I went to a face.  I might distinguish who I am talking to at that point, but from my point of view everybody who worked underground were ultimately Pike River’s responsibility.

Q. So if I run through a list of some of the contractors, can you please tell me whether you know whether you spoke to employers from any of them, Boyd Kilkelly Builders?

A. Yes.

Q. Chris Yeates Builders?

A. I don’t recall.

Q. O’Hara Plasterers?

A. No.

Q. Pizatto Contracting?

A. No.

Q. Skevington Contractors Limited?

A. No.

Q. Subtech Contracting?

A. No.

Q. McConnell Dowell?

A. Yes.
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Q. Valley Longwall?

A. Yes.

Q. I presume you didn't seek to inspect any of the records of any of the contractor companies?

A. No I didn't.

Q. I take it the Department wasn’t in a position then to say whether those companies complied with the requirements of the Health and Safety in Employment Act while working at the Pike River site?

A. It would be fair to say that.

Q. Could I just clarify the level of people within Pike River that you spoke with?  Perhaps Ms Basher if we could have please DAO.003.06725

WITNESS REFERRED TO DOCUMENT DAO.003.06725

Q. Once again, this is just to get a bit of a flavour for who can and can't be spoken with.

A. Yeah.

Q. See at the top we have, “Chief Executive,” and I’m presuming you didn't speak to him?

A. Gordon Ward?

Q. Yes.

A. Maybe once.

Q. Right, what sort of contact?

A. It would've been at a minerals West Coast meeting I think.

Q. Did you ever have a meeting with for example Dick Knapp the human resources manager in relation to staff?

A. No I didn't.

Q. The environmental manager?

A. No.

Q. I’m not just talking about these people listed here.

A. Yeah.

Q. But the people who fulfilled the role of environmental manager?

A. No.
Q. Technical services manager?

A. Technical services manager, possibly, quite possibly.

Q. Planning manager?

A. No.

Q. You would've with the underground mine manager?

A. Yes.

Q. Engineering manager?

A. No.

Q. Coal processing plant manager?

A. Yes.

Q. And obviously safety and training manager you did?

A. Neville?

Q. Mhm.

A. Yes.
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Q. Did you ever conduct any individual interviews with any of the deputies, or their crew, except in the course of your formal investigations?

A. If I was in a face, like either the ABM or on one of the continuous miners, or a roadheader, I would talk to everybody that was there.  I didn’t distinguish between them.  I found – I always found them a source of information that could be useful to me.

Q. If we could have please CAC0119/4?

WITNESS REFERRED TO DOCUMENT CAC0119/4

Q. This is a schedule, once again prepared internally within the Commission and it just lists various changes in mine manager and acting mine manager, and you will see that the changes from October 2008 in mine manager, include Mr Louw, Mr Whittall, Mr Bevan, then Mr Slonker, then Mr Whittall, then Mr Lerch, then Mr White, then Mr Ellis.  Did the Department give any training focussing on whether frequent changes in senior personnel can make management of health and safety more difficult?

A. No, they didn’t.

Q. You were aware of those changes, I take it?

A. I was aware of the changes, because they had to notify me of who the new manager was.  In fact, after Mr Slonker left, because I knew Mr Slonker, I rang him on the basis I wanted to know, was he leaving, what was the reason he was leaving?  He gave me his explanation, but I was, one of the reasons I rang him was to determine whether or not there was something fundamental that was driving him to leave.  
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Q. Was there?

A. He indicated that that wasn’t the case.  He said he was leaving for personal reasons because he was spending so much time away from home.

Q. Did you make a point of meeting with each new mine manager to discuss health and safety?

A. Not specifically, no.

Q. And perhaps just finally on electrical safety.  I am presuming after the electrical safety visit of Mr Davenport and you on 26 November 2008 there was no check by the Department of electrical safety at Pike River?

A. There wasn’t and both myself and Michael raised the issue about us taking on that responsibility and that we weren't qualified or able to do the sort of inspection that an electrical engineer might do.
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cross-examination:  MR RAPLEY

Q. Mr Poynter, I’ve just got a few questions.  I act for Mr Rockhouse and I’m just going to focus on issues dealing with Mr Rockhouse.  He was the safety manager at Pike River Coal, as you’re aware?

A. I am aware.

Q. And when you first arrived and carried out your inspections or proactive visits as you called them, was Mr Kobus Louw the mines manager?

A. He was.

Q. And during those inspections you told us you went underground with Mr Kobus Louw?

A. That's correct.

Q. On one of those inspections with Mr Louw, did Mr Rockhouse accompany you?

A. I can't recall, yeah, maybe once, maybe once.

Q.  Because you told us yesterday, I think from memory, it was about seven proactive visits you made to Pike River?

A. That's correct.
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Q. And I understand you only actually met with Mr Rockhouse on one or two occasions during those proactive visits?

A. The contact with Neville was usually as a result of either an incident or if I was seeking an accident report or there’d been any delays that I would follow that up with Neville.

Q. Yes.

A. And the other contact I have with Neville was through his work with the safety group that he was working so hard to try and get operational.

Q. Yes, and now how did you find Mr Rockhouse to deal with on safety issues?

A. I found Neville to be competent and open and very easy to talk to.

Q. So your contact was with him by the emails or actually meeting with him because of a specific incident, but on the proactive visits where you're carrying out your inspections, in the main you were with the mine’s manager weren't you?

A. Yeah the mine manager or who – if the mine manager was particularly busy on that day he might delegate someone to do the underground visit with me.

Q. And often, well on most of the occasions of those seven proactive visits you didn't get to see Mr Rockhouse did you?

A. It’s hard to say I didn't see him.  What – if you mean did I go and talk to him or...

Q. Yes.

A. Yeah I might’ve observed him or passed him in the office area and spoke to him but not in a specific manner.

Q. Do you recall on one occasion you came into his office with some Department of Labour people from Wellington and Mr Rockhouse was going to show you his health and safety systems on the computer?

A. That may well have been with Mr Booyse and Mr Richard Steele.

Q. And he wasn’t able to do that because there was a problem with the server or the computer, it didn't operate properly, do you remember that?

A. I do vaguely recall that, yes.

Q. You did a number of inspections of the mine when Mr Whittall was acting as a mine manager?

A. Yes.
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Q. And Mr Rockhouse didn’t accompany you on any of those inspections, did he?

A. Not that I recall.

Q. Am I right that you didn't have the opportunity to go into Mr Rockhouse’s office?

A. No, no.

Q. And sit down with him and chat to him really about health and safety issues?

A. Would you repeat the question?  Are you saying I didn't have the opportunity or I was stopped from doing it?

Q. No, you didn't have the opportunity to do that.

A. Timing-wise?

Q. Yes.

A. You know, by the time you've travelled to the mine and do your visit and return home it’s a four day outfit, so you tended to focus on trying to get your underground visit completed as the priority, rather than spend a lot of time on the surface before you go underground.

Q. Yes.

A. So I think from a timing point of view and the limited time that we had, it reduced that opportunity.

Q. Because from everything you've told us, you did these proactive visits.  It took three or four hours of your time to be underground?

A. Try to.

Q. Yes.  And carry out your inspections.  So was it the case you just didn't have the time to really meet with him and sit down in his office and ask him about were there any issues or problems?

A. We were always under time constraints.  Everything we did, we were under time constraints.  We had to try and manage our time as best we could.

Q. Because there wasn’t a situation where you were able to do that, was there?  Go into his office and –

A. We didn't do that, no.

Q. Looking back at it now and if you were given more time and resources, do you think that it would be a very important thing to do for an inspector to sit down for a period of time, an hour or two, in a health and safety manager’s office and just really talk through any issues that might need to be aired?

A. A lot of mines may not have a health and safety officer, so I don’t think in specific reference to sitting down with a health and safety officer, I think in terms of a mixture of interactions with the mines that includes some form of formal audited systems, along with some inspections, validating the health and safety systems.  If I can add to that, that that is also the prime responsibility of the employers and the company to do that and I think if we come to the point where all reliance on ensuring our systems are compliant with the law as on a visit from a regulator then our systems aren't working.
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Q. By that I mean you've told us you'd often try and seek out the men –

A. I understand what you're saying.

Q. – and the reason I take it was so that you could get another feel for how things were at the company by talking to the men.  Is that fair?

A. That's correct.

Q. And you also told us you would seek out the health and safety representatives which are the miners that are on the safety committee.  Is that right?

A. If they were there and I was able to talk to them, yes.

Q. And that’s because they were a worker involved in what was happening and had that extra role of health and safety.  Is that correct?

A. Yes.

Q. So you wanted to talk to them because they might take up the opportunity to raise any concerns or issues with you?

A. Correct.

Q. And again it’s no criticism it’s - I'm trying to look at other ways to do things.  Given that you're dealing with the mine manager or management, carrying out your inspections, do you think another component should be also to be actively engaged with the health and safety manager and sit down with him or her?

A. All information that we can gain from anybody on the site is useful and as I say at Pike we have a health and safety manager that - other mines, they don’t necessarily have them so specifically if you're saying if I could’ve spent more time with Neville would that have been helpful, the answer to that would’ve been likely, yes.

cross-examination:  MR HAIGH

Q. Mr Poynter I act for Doug White.  You had a very open relationship with him?

A. I did.
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Q. And you would acknowledge that he was extremely focussed on safety?

A. Mr White came from a safety background and my interactions with him, certainly from day one, indicated to me that he had in his mind a strong safety focus, and that’s what I’ve –

Q. Well that’s – he demonstrated it?

A. That’s the perception I had initially and there were things that he did that started to demonstrate that, yes.

Q. Now I want to take you back to April the 8th of last year, and your proactive visit to the mine, you recall that?

A. Yes.

Q. And I think you went underground with Mr Lerch and Doug White?

A. Correct.

Q. Are you aware that at that time Mr Lerch was the statutory mine manager?

A. I was.

Q. And you’ve told us how you expressed concern about the second egress, that is, the Alimak rise as being adequate?

A. What I said was that I didn’t consider that it was –

Q. A good permanent solution?

A. A good permanent solution.

Q. Yes, and I’m quoting you on that from your Insite’s record.  We can call it up, but I can probably easily just read it out to you.  Your finding after that meeting was, and I quote, “Second means of egress exists but not permanent solution.  Action plan requested and given onsite, to be monitored.”  Correct?

A. On where?

Q. Onsite.

A. I wasn’t given an action plan.

Q. No, I’m quoting – do you want to call it up on the computer?

A. It’s all right.

Q. It ends, “01”, the last five numbers, “0155/2”.  Are you referring to your brief?

A. The notes that I made on the day, that’s a summary note.  The notes that I made on the day is, “I raised the second means of egress and was told that this had been raised by the workforce.  Second means is up a shaft which is 120 metre climb.  I visited the shaft and observed a wire lanyard fitting in the Alimak rise and was informed that this exists in the shaft.  People exiting through here require a safety harness.  Requested a copy of their programme for installing a second intake and emergency lines and safety chamber.”  I wasn’t given that onsite and that’s an error in my system.  The first plan I got for a secondary means of egress was in November.
Q. Right.  It’s not an error on your part because what I read out to you was that, “The action plan was requested and given onsite”, which I took to mean the request.  You then go on to say, “To be monitored”.  In any event, you didn’t get the plan –

A. Sorry, I thought you were suggesting that I’d been given the plan.

Q. No, no, no.

A. No.  Well, I wasn’t and – but I did request it.  Can I also add, there is no minimum standard.

Q. No, I appreciate that.

A. There is no minimum standard and the law talks about sufficient outlets and I did – whilst you could argue that it was an egress, you could climb up it, you could get out the top, very difficult, so – but you could argue in a sense in a Court of law that it was an egress.

Q. I appreciate all that Mr Poynter, and I think you alluded to that yesterday.

A. Thank you.

1016

Q. Right, so having visited the mine and viewed the second egress, I think your evidence was yesterday that both Mr White, Mr Lerch and yourself agreed that there was a need for a permanent solution which would be another walkout egress, correct?

A. In April?

Q. Yes.

A. Yes.

Q. So you requested the plan and then in your brief you refer to the fact that there was a letter you wrote to Pike River sometime after the 8th of April requesting that plan, but you can't locate that letter, correct?

A. That’s correct.

Q. In any event a plan was sent to you but it was the wrong plan, correct?

A. The only plan I received was the plan or the –

Q. Emergency response plan?

A. No, it was a test of the emergency response plan and the actions that were required.

Q. And as you've recorded, that was not the plan that you'd asked for?

A. That's correct.

Q. And I've got here the document where you've told us that you couldn’t open the plan or the letter so you wrote back by email to Neville Rockhouse and he sent it to you in a PDF, correct?

A. Correct.

Q. And you must have read it and realised it wasn’t the plan that you had asked for?

A. Correct.

Q. Now you didn't follow that up and presumably because of your workload and the next time it pops it head up is in August, correct?

A. Correct.

Q. So in August you visit the mine and go underground for one of your proactive meetings or investigations?

A. That is correct.

Q. And you went down underground with Doug White, correct?

A. Yes.

Q. And you both view on that occasion the Alimak rise and stood below or round about the ventilation shaft?

A. Thereabouts.

Q. And you would agree that you followed up effectively what you'd said in April namely that it wasn’t a permanent solution but it was adequate?

A. No, I never ever said it was adequate.

Q. All right, well do you agree you used the words it met the minimum standard, words like that?

A. My view was that it was an egress but it wasn’t adequate.

Q. No, I hear what you say, but do you agree that you told Mr White that in the circumstances it met the minimum requirement –

A. I never told Mr White it met –

Q. Just wait please, that you told him that it met the minimum requirement of –

A. I did not tell Mr White it met the minimum requirements.

Q. We’ll get along a lot easier if you just wait until I finish the question please.

A. Okay sir.

Q. You really have answered it in any event.  So you say you never said to him that it met the minimum requirements?

A. No I didn't.

Q. I've spoken to him overnight and his evidence will be that you did say that, so do you say he’s got it wrong?

A. What I’m saying is, he’s misinterpreted what I have said at the site.  My view has always been that in a legal challenge, the way the legislation was written, it could stand up as being a second means of egress, but it wasn’t adequate for the plan of the mine.  They had no other immediate solution and whatever solution was decided on was going to take time and it was always going to take time for the mine to be able to drive another means of egress.

Q. Right.

A. And what I was really trying to work through with Mr White and he agreed with me all the way through, that the second means of egress was required, was to get at that stage to get a plan and a timeline so that I had something that I could, in concrete, that we could actually work at.

Q. I understand.  So what do you say you did tell him, just in general terms that this will do until we get a permanent solution?  It’s difficult to recall and I’m not being critical, I just need to know if you can clarify what was said.

A. I don’t believe I ever said that it was adequate otherwise I wouldn't have been asking repeatedly for another means of egress and at no stage did Mr White, Mr Lerch or indeed any of the management team I spoke to suggest to me that it was adequate, that they needed to put in another one. There was no other immediate solution to the problem.
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Q. So you don’t accept that you said words to the effect, “It meets the minimum requirement?”

A. I don’t.

Q. Now Neville Rockhouse gave evidence to the Commission that once Mr White came back from that August meeting he asked what the inspector’s view was of the second, of the Alimak rise as a second egress and that Mr White said that you believed that it met the minimum standards in the interim?

A. I wasn’t party to that conversation and I can't –

Q. All right, well can we have a look at your Insite record for that meeting and would you like to have that pulled up on the computer, or perhaps it may help?

A. Got it.  

Q. Ms Basher can you call it up thanks, DOL3000070169/3.  Do you recognise that Mr Poynter as being your Insite report dated the 12th of August?

WITNESS REFERRED TO DOCUMENT DOL3000070169/3  

A. It is, sir. 

Q. And can we focus please Ms Basher on paragraph 4 and so we can see there it reads, “The existing second egress is through the shaft.  This allows the evacuation of employees one at a time up the ladderway.  While this meets the minimum requirement, it is agreed that a new egress should be established as soon as possible.”  That’s what you wrote?

A. I accept that’s what I wrote and I explained that in my brief of evidence.  The discussion that I recall having with Mr White was around about was it adequate?  Because there’s no minimum standard.  I do not believe –
Q. Why did you write, “This meets the minimum requirement”?

A. Well, I don’t believe that we had a discussion as to whether it met the minimum requirement.

Q. So how did that come to be in your report?

A. It’s a word that was used in a internal report for myself.  It’s an unfortunate word.  It’s not what I meant.

Q. All right, well then you wrote to Mr White on 31 August, again following on from that meeting and this is DOL3000070170/1, please Ms Basher.  This also was put to you yesterday but I just want to ask a couple of questions.

WITNESS REFERRED TO DOCUMENT DOL3000070170/1
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Q. At paragraph 4 please, if you could enhance that?  Sorry, I've given you the wrong, is that 0170/1?  That’s the last five digits.  It’s 33B.  If you could enhance paragraph 4 please and this is your letter to Mr White following the visit and it reads, “Given the plans for the commencement of coal extraction and the increased mine personnel population underground it is agreed that the existing second egress should be enhanced by the completion of another egress as soon as possible.  Please provide a plan and a timeline for this work.”  Correct?

A. Correct.

Q. And I'm sorry I know you were asked this yesterday but I've forgotten what your answer was.  What did you mean by enhanced?

A. There needed to be another second egress.

Q. No reference there to it not meeting the minimum requirements, is it?

A. No there isn't any mention there about not being adequate.

Q. And then after the November the 2nd meeting, the site meeting or during the course of the site meeting, you were given the plan which you'd actually been asking for I think since April?

A. That’s correct.  On the exit from the mine Steve Ellis retrieved the plan off Mr White’s desk and handed it to me.  I had a very brief discussion with Mr Borichevsky about where they were at with the design of the rescue chamber and I exited the site.

Q. Now that’s not a long report and I won't get it pulled up, you remember it.  Would you like to have another –

A. No, it’s not a long report.

Q. It’s two pages and there's attached to it some drawings of a proposed second walkout egress.  When did you read that for the first time?

A. When I returned to my office.

Q. And you've told us that you formed the view that it wasn’t sufficient and you wanted the second egress to be completed before the first hydro panel went into production?

A. I see when I looked at the plan I noted that the timing of the completion of the second egress was about the same time as the plan commencement of the first full extraction panel at Pike.  That concerned me that there would be conflicting priorities and I wanted to, at some stage I was going to go back and see Doug and sit down and firm up on the plan and see exactly what the benchmarks were going forward.

Q. And so did you regard this second egress issue as a priority?

A. I did regard it as a priority prior to any further extraction.

Q. And something you'd want to deal with promptly?

A. Yes.

Q. Well have you got your brief of evidence there?  Paragraph 283 please?

WITNESS REFERRED TO BRIEF OF EVIDENCE PARAGRAPH 283
A. Yes.

Q. Now it seems from that and the following three paragraphs down to 286 that following your receipt of the plan on the 2nd of November you wrote to Mr White on the 3rd of November on another issue, you wrote to him on the 4th of November on another issue and on the 8th of November you wrote to Mr White again on another issue, correct?

A. That is correct.

Q. And none of those letters contained any concerns about the plan for the second egress, the second walkout egress, correct?

A. That's correct.
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Q. If it was of such high priority, and I appreciate you had a lot on your plate and you were unhappy about the plan, why didn’t you indicate that to Mr White in one of those letters over the next three or four days?

A. It would’ve taken me some time, even though it was a short report, to formulate a view and formulate a plan to work through in my own mind with Mr White on how we were going to achieve the outcome.  You won’t know this, but in that period in November, I was required by the Department to be a first response person at a fatality on a farm, so in addition to trying to do what I was doing here with my mining responsibilities I was also dealing with issues around a fatality on a farm, and it took me away from my work, and yes, I followed up on those two things, and I hadn’t followed up on the completion timeline of the second egress, but it was in my plan to do so.  Aside from that, I had no doubt that from the discussions we were having that it was a plan and that was Mr White was committed to.

Q. Yes, but it’s your criticism or concerns about the plan which I’ve asked you about.  Would it be fair to say that this is just an after-thought by you?

A. I think that’s an unfair suggestion, sir.

cross-examination:  mr raymond
Q. Mr Poynter, I want to ask you initially please about the mine steering group that you were a member of, and perhaps Ms Basher, if you could pull up first, DOL0020020011/1?

WITNESS REFERRED TO DOCUMENT DOL0020020011/1

Q. The group was established, as we can see there in line 2 in 2006, and aimed to meet quarterly.  Did it meet quarterly during the time that you were involved?

A. Intermittently rather than quarterly.

Q. And its membership as per the third paragraph is made up of mines inspectors, the senior advisor and relevant operational managers?

A. Yes.

Q. Did that change?

A. No, not to my knowledge, there was only two mines inspectors, which was myself and Michael, but…

Q. And did you feel that the group, the membership of that group, was the right collection of individuals to form a mines steering group?

A. I’ve long held the view, sir, and I’ve expressed it on a number of occasions while I was with the Department, both within the Department and also externally, people that I respected in industry such as Mr Bell, that the mining – that we needed to be working in a structure under a chief inspector.  I didn’t believe the control by a steering group was an appropriate way to be controlled.  From our point of view, we were the two technical people at any of those meetings and the rest of the people at those meetings were departmental people at various levels.

Q. When you say, “control”, was this steering group actually controlling the conduct of the inspectors or was it offering guidance and support?

A. It was designed to offer guidance and support, but it had some control in that it determined, or finally determined what our actions were going to be for the year.  They formulated the mining.
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Q. The role is set out there in this document I put up.  I won’t read it, but can you just go through those five bullet points and confirm that that was your understanding of the role?

A. Look sir, I’m not 100% sure of the purpose, it was in existence when I started.

Q. Okay.

A. And I don’t recall going through this document.

Q. I want to take you to some minutes of those meeting to illustrate what was discussed over the years from when you became involved until virtually up to the date of the explosion of Pike River.  The first document Ms Basher is the same number but ending with /20.  So first of all just to familiarise yourself with this document Mr Poynter, it’s the minutes of the Steering Group meeting 10 July 2009 in Christchurch and you'll see that you were an attendee at that meeting?

A. Yes.

Q. Now you discussed a range of issues at these meetings and I’m not going to go through all of them but there’s a couple of topics which seem to crop up at virtually every meeting through to September 2010 which I want to draw your attention to.  So firstly Ms Basher on the page ending 21 under the subheading, “Business plan,” if we can focus on the second, third and fourth paragraphs.  So firstly, agreement was reached at this meeting in July 2009 that you'd follow the American standards and the Queensland standards of visiting underground sites every three months.  Do you recall that?

A. I recall this, yes.

Q. You mentioned yesterday in your evidence that in Queensland the inspections of underground coal mines was monthly and in some cases even more than that if it was high risk mine, do you recall that yesterday?

A. I did.

Q. Which is it?  Three months as per this document or monthly in Queensland?  Do you know?

A. I don’t know.
Q. But in any event, from that date you had all agreed that three monthly for New Zealand was going to be adequate within the resources you had?

A. I’m not sure whether we all agreed.

Q. Did you disagree?

A. We have often been in a position where we disagreed with Mining Steering Group, but have had to follow the outcomes.

Q. When you say, ‘we,’ do you mean you and Mr Firmin?

A. Oh myself and Mr Firmin.

Q. So the second item then which I draw your attention to are questions being asked about a third inspector being appointed.  Do you see that?

A. Yes.

Q. And funding had been available for John Walrond is it?

A. John Walrond yes.

Q. Walrond, and where had this funding now been placed.  So it was a recurring topic as we’ll see about the third inspector coming on board?  It’s something that you were pushing for?

A. Absolutely.  Personally I thought we needed four.

Q. And the third point there under this business plan is that you had pointed out, “KP,” I assume being you that, “In Tasmania before the Beaconfield accident, the chief inspector of mines had written to his Minister stating he was not in a position to provide an adequate inspection service with the resources at his disposal.”  Was the purpose of you raising that with the Mine Steering Group to illustrate that you did not believe you had adequate inspectors to provide the service required of you?

A. That is correct.

Q. And was there sympathy for that view amongst the Steering Group?

A. The discussion was around, it ended up being around the funding and where the funding had disappeared and they’d have to re-justify the position, and so on one hand, there was like an acceptance that yes we need to get a third one but we don’t have the funding and how are we going to get the funding, and so I think there was an acceptance that we needed the third one, but somewhere in that process there seemed to be an issue more about where they’re getting the funding.
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Q. The fourth point Ms Basher is the next paragraph, if you could highlight that please, where it’s recorded here at least that, “There was agreement that there was a risk that adequate inspection and other services could not be maintained with the personnel available.”  So there was at least agreement on that?

A. There was.

Q. And that was in July 2009.  Did that view change amongst the group?

A. It certainly never changed for myself and Mr Firmin.

Q. And then the fifth point I draw to your attention, Ms Basher, under the subheading, “Human resources,” on that page, the problems of how to address the required inspections, given the resources of the Department of Labour were discussed, see that?  First line.

A. First line?

Q. Yes.

A. Yes.  

Q. Was there a solution to that problem, given that there was only two of you doing all the tunnels, quarries and mines?  Or was it just make-do?

A. What date is this one?

Q. The same date, same meeting.

A. Okay.

Q. We’re still on 10 July 2009.

A. There was a solution with respect to the quarries.  I didn't think it took place until 2010 though, but other than that, it was, for my part, it was business as usual and we just had to get on with the job as best we could.

Q. Ms Basher, /23 please, under the heading, “Inspections,” if you could highlight inspections please?  It’s recorded again as previously discussed, “Inspections every three months,” and you and Mr Firmin, “Should conduct joint inspections once per year to ensure the same standards and advice is being applied and familiarise with operation, in case called to an incident.”  Do you recall that discussion?

A. I do recall that discussion.

Q. Did that happen?  Did you and Mr Firmin, after this meeting –

A. No we didn't.

Q. Sorry?

A. We didn’t.  It was –

Q. Why is that?

A. Probably a funding issue from – it wasn’t able to be organised.  

Q. Was that a –

A. It was quite difficult to organise a visit.

Q. Sorry?

A. It was quite difficult to actually organise a visit outside of our own areas and whilst – my team leader was – whilst I had less difficulty with Mike, I had more difficulty with some of the funding issues, so both with the timing issues that we both had, trying to fit in all the inspections, we just couldn’t seem to get the approval to do joint visits.

Q. So it was a funding issue and also a logistics issue?  Or was it primarily a funding issue?

A. Well, I think it was primarily a funding issue and logistics, but it’s difficult.  I can't give you an answer because those joint visits didn’t occur because Michael and I didn't try to do them.

Q. They didn't occur because you didn't try to do them?

A. That's right.

Q. Is that –

A. We attempted to have joint visits, but they weren't able to be done for differing reasons.

Q. Okay.  Ms Basher, the next page please, /24, the bottom of that page, under the heading, “Inspectors’ development,” there was a discussion about continuing to improve your education or training in the four items there, “Rock mechanics, risk assessment in mining, tunnel boring and explosives.”  Do you remember that discussion?

A. I remember that discussion.  We also discussed other items such as ventilation update, which was something I was very keen to do.

Q. And which of those four items did actually eventuate before you left the inspectorate?

A. I think that in 2009, Michael got to go on the risk assessment and mining course.

Q. We’ll come to that.  You didn't do it and none of these other courses were made available to you?

A. No.
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Q. On top of the next page Ms Basher, /25 and we’ll come back to this later in my questioning Mr Poynter but do you have or it’s recorded here in these minutes, “Audit tools were also discussed.  Such tools were seen as valuable for inspectors and clients for auditing operations?”

A. Correct.

Q. That was a view shared by all of the group or was it being pushed by you and Mr Firmin?

A. It was a view that was shared by myself and Michael.

Q. And again was the balance of the group sympathetic to that request?

A. There would’ve been members within the group that were sympathetic, yes.

Q. Did you feel other than this steering group that you had any other voice for getting these sorts of things made available to you or was the steering group the limit of your communication with the more senior?

A. The reality was, apart from our team leader and our regional manager, the steering group was the one place we were able to air the issues that we were coming up against.

Q. Now rather than take you to the next two meetings which I have the minutes of in December 2009 and March 2010 you would agree, I take it, that the same sorts of issues which we’ve just gone through were discussed at those meetings?

A. I would agree.

Q. And again as each three or four months went by little progress seemed to be made on the items that we’ve just discussed.  There was no real advancement on training, no real advancement on the third inspector, in fact none.  Professional development stagnated, there was always discussion about what to do with plans and where they should be stored or what use you should make of them.  You recall that?

A. Yeah, there was a lot of discussions about plans.

Q. And as at 31 March it’s recorded and I can take you to it but it’s there in the minutes.  “Still no action about a new inspector, Mike was requesting additional training and so on.”  Do you agree with that?

A. I’d agree with that.

Q. Ms Basher if I could just take you briefly please to /18 of this bundle of minutes.  It’s a meeting on 10 December 2009 and again you'll see that you were present.  At page 19 Ms Basher under the heading mine inspector vacancy, /19, there's a reference to the mine inspector vacancy and the inspectors being at risk, particularly with underground mining.  Do you see in the second sentence, “We are at risk, particularly with both underground mining and quarrying.”  Can you expand on that please Mr Poynter?

A. It’s just the, it’s about the whole process that I was trying to explain over the last two days where as two individuals trying to do everything we could to get to as many places as we could that we felt we needed to try and get to.  So the whole thing was about trying to provide an adequate service and with two people, we were just unable to get around all of the mines.

Q. The risk you’re referring to though, is that risk in the industry because you are unable to do your job to the level that you would’ve liked or risk to yourselves as inspectors as being essentially exposed to the sort of scrutiny you're being exposed to now?

A. At the time it was more about the risk within the industry and the fact that we were doing, the least visits we do the least likely it is you're going to pick up a non-compliant event.  Subsequent to this event occurring and subject to some of the reviews that I have been subject to, it was clear there was a risk to Michael and I as well.

Q. Ms Basher if we could go please to /11 and these are the minutes of 31 March 2010 Mr Poynter where you were present and the top paragraph if that could be highlighted please?  “Kevin highlighted a problem with mines access at “blank” and advised that in the meantime he’d allowed the small mine to operate without a second means of egress as it wasn’t practicable for the company to install secondary access.  He asked for the groups view of his decision.”  What mine was that?
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A. It was a small gold mine in the North Island.

Q. So definitely not Pike River that you were talking about?

A. No.

Q. This is the gold mine that you were talking about yesterday in your evidence?

A. Correct.

Q. And you had a discussion with the group.  Was that around regulation 23 and the difficulties with the interpretation of that section?

A. It was.

Q. And yesterday you said that this lack of a second means of egress had been in existence for 10 years, is that right?

A. Around about 10 years at this mine, yes.

Q. Do you think that with that issue, which was clearly taxing you such that you discussed it with your colleagues and with the issue that you were the next month to confront at Pike River when you had your April visit, that it might’ve been prudent to indeed take the step towards having clarification or legal input around the interpretation of regulation 23?

A. Well, we did take that step as part of the process of this discussion, a scenario was sent through our legal people to ask them for an interpretation on whether or not all practicable steps meant that you could have one egress and take a whole lot of practicable steps and would that comply, but we never got a definitive answer from our legal branch.

Q. Did you give the specifics of the Pike River scenario to your legal branch, or was it a general enquiry?

A. No, I didn’t because there was a lot of work going on with this small gold mine.  There was a determination finally made in August to issue an improvement notice at this mine which was immediately challenged and then a whole legal process was underway, at the same time as I was dealing with the issues with Pike, I did have a discussion with Johan Booyse.  Johan’s view would be that in effect that the law that we had that we were working with is flawed and what we should be requiring people as they do in their country, is to have two means of egress in fresh air, because a means of egress in a return is always going to create a risk.
Q. Okay, so that discussion was being had in the early part of 2010, certainly at this meeting in March 2010?

A. Yes.

Q. Did you and Mr Booyse consider what proactive steps you could take to ensure that that change was made, so that you clarified the regulation?

A. Apart from asking the question of our legal branch and getting back a reply that really didn’t give us the answer, we hadn’t taken that any further with anybody else, no.

Q. And finally on this sequence, I’ll just take you to the last minutes, /2 Ms Basher, 13 September 2010, so not long before the explosion, and almost a couple of years after the – well, not quite, just over a year or so after the meeting we started with.  You’ll see on page 1, still the discussion about storage of mine plans and concern or ambiguity about the reasons you received those plans, is that right?

A. The question was asked, we receive mine plans that, on a six-monthly and 12‑monthly basis, and the question was raised, you know, why do we receive them, what are we going to do with them, you know, and what’s our legal responsibility when we receive a mine plan?  Is it for information purposes?  Is it for us to actually go through and do a review and see if there are any fundamental issues within the plan that need to be addressed?  If that was the case, then there were other things that you would want to have on the plan that weren’t required to be on the plan, so there was a discussion around that and seeking some legal, or some clarity around exactly what it is as an inspector I am supposed to do when I receive one of these plans.

Q. Was it of concern to you Mr Poynter generally that this far into your role, and Mr Firmin having done it a number of years before you, that amongst this steering group at the senior level there was still clearly confusion about what you were to do with something as fundamental as mining plans?

A. Yes there was concern for me.
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Q. If you could look at the next page please, Ms Basher /3, the sixth bullet point down there is again as late as September 2010 questions being raised about how often you will visit the mines whereas I thought that that had been sorted back in July the previous year?  Was there still confusion about that?

A. I don’t think there was confusion.  I think the question was about what we were going to do in 2010/2011.  There was certainly no confusion on mine and Michael’s part.

Q. Okay.  And the next bullet point, “What does the operational policy mean for deployment of our resources?”  Can you expand on what that’s a reference to?

A. I can't actually because I don’t know what that discussion was about.  I think there was some operational policy changes going on and there was some structural changes going on and I think as best I can remember is that it was about –

Q. Ms Basher /5 please, second bullet point, there’s still discussion about the workload of the current inspectors, still only you and Mr Firmin as we know, “To be included once frequency of underground visits has been established.”  So you just said that in your mind and Mr Firmin’s mind you knew what your plan was but the Mine Steering Group still seemed to be suggesting that that is yet to be established, is that right?

A. It appears so from the minutes of this meeting, yes.  I don’t recall that from the meeting.

Q. It suggests a disconnect between Mr Firmin and yourself and the balance of the group about what was required of you and what was understood to be your role at that time doesn’t it?

A. It does appear that way.

Q. Ms Basher /7 under the heading, “Certificate of competence,” if that could be highlighted please.  Now you have in your evidence already talked about your concerns about competence and here this paragraph refers to changing the criteria for certificate of competence would involve a regulatory change and it implies a lengthy process to convince the Minister to change the regulations.  This seems similar in nature to the regulation 23 issue, that on some of these matters it just all seemed a bit too hard to make progress and make change where that was necessary?

A. It seemed extremely difficult from the position that we were at, which was really as a health and safety inspector and that’s the level that we were looked at.  There are many layers of management between us and policy and senior management and trying to push these issues beyond our Mine Steering Group was very difficult.

Q. That’s all on those minutes.  If we could turn to another topic about your inspections and you have given a lot of evidence about that already which we don’t need to traverse again other than unannounced visits or impromptu visits generally.  You have said in your evidence that you found it valuable to have the mine manger present and therefore pre-arrange visits, correct?

A. That's correct.

Q. Do you see the value in unannounced visits which to a layperson seems obvious, which we can go through those things but what’s your view on that?

A. My view is that unannounced visits would be extremely useful and I've already attended one since I've been in Australia.  I found it extremely useful.  I went with a fellow inspector as part of my training and induction I guess and we went to a mine site and arrived there at 6.40 at night on a Saturday evening and it wasn’t a proactive inspection, it was actually a response to a mine worker complaint.

1100
A. So it was a good process to go through and I thought it was extremely valuable and there were a number of issues that were identified on that visit that are being dealt with now.  So, from the point of view that we had limited time, limited visits and the point of view that it was better to have access to the people that could make the change if you're finding something wrong, and the fact that our general approach was voluntary compliance, it was much easier to go through an announced visit, rather than unannounced.  We didn't specifically develop a plan to say we’re never going to do unannounced visits, but it just hadn't featured in the plan.  Having had the discussion about unannounced and being on an unannounced visit, I think they can prove to be a very valuable tool.

Q. And one of the reasons for that would be that you'd get an insight into the mine without an underviewer or a manager or a deputy, whomever saying -

A. Not necessarily, because in Australia they have – sorry.

Q. I'm not sure if you're pre-empting my question but there’s no opportunity at that morning meeting to say, “Mr Poynter’s coming, Mr Firmin’s coming.  Tidy up the hoses”?

A. True.

Q. “Put away the rubbish.  Make sure that you've got your sensors on your belt.”  Whatever it might be?

A. Yeah.

Q. A cynical view would be that human nature, such as it is, that that will inevitably happen when they know that you're coming.  Would you agree with that?

A. That could happen.

Q. With your experience in Queensland, which I know is in its early stages and with the experience you've had so far, coupled with what you've heard Mr Firmin say about unannounced visits, it’s something that you would commend to this Commission as a positive step in the future?

A. Yes.  It would be.

Q. When you took responsibility for Pike River over from Mr Firmin, you discussed in your evidence a handover and you went to the mine on that day with Mr Firmin, I think it was in May 2008, thereabouts?  Is that correct?

A. That's correct.

Q. And you didn't go underground though on that occasion.  You went to the washery?

A. That's correct.

Q. So you hadn't been into the workings of the mine with the previous inspector to have essentially a test run, see how he does it and look at the processes?

A. Not in that particular mine, no, but we did go underground at Spring Creek.  At that stage, the mine was still in the tunnelling development phase, so it was basically a tunnel with some of the development of the coal sump area.

Q. So you didn't see much value in just walking to the end of a tunnel and back out again?

A. We probably could have done that and there might have been value in it but the process, we were visiting a number of mines over a week, which was probably Mike was allocated time to do this with me and so we were trying to get to as many as possible.

Q. Now, Mr Firmin would've told you as you visited the mine and you drove there together no doubt, and left, about what his views were on Pike River and his approach to inspections at the mine?

A. We had a discussion around some of those things, yes.

Q. And you said in your evidence yesterday that you were told, presumably by Mr Firmin that the managers there were, “Reasonably competent,” and they tried to adhere to best practice.  Do you remember that evidence you gave?

A. Yes.

Q. So was it Mr Firmin who told you that?

A. Probably.

Q. It seems logical, no-one was going to pass that on to you, were they, in that context?

A. There’s – I mean you've been in the mining industry for 30 years, in and around the Coast, that you also get information from other people that suggest those things.  

Q. Do you think that view that was passed to you tainted the manner in which you approached Pike River and you went in there with preconceived views?

A. I'd like to think that it didn't.
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Q. Would you accept, is it –

A. I like to make my own assessments of things.  Nothing I saw certainly in the early phases indicated to me that in general we were following the, in general they were responsive when we raised issues so the general philosophy that I was being encouraged by the Department of voluntary compliance seemed appropriate.

Q. Well we might come back and test your view on that with what you know now.  Before we do that, just generally on safety culture at Pike River, you I think have probably accepted this already in your questioning from Mr Wilding but is it the case that you now accept that with such infrequent visits and without auditing and without the sort of discussions that Mr Rapley was asking you about with someone like Mr Rockhouse and all those things that we’ve discussed, that it’s very difficult, if not impossible for an inspector such as yourself to really get under the skin of an organisation and understand the underlying health and safety culture?

A. I've accepted that.

Q. Have you read Ms Kathleen Callaghan’s evidence filed for this Commission?

A. No I haven't.

Q. You haven't?

A. I haven't, no.  I've read a lot submissions but I haven't had the chance to read that.

Q. She in her evidence discusses something called human factors theory.  Have you heard about that, human factors?

A. We spent a bit of time talking about human factors when we do the G‑MOON course which is the risk assessment course and spent a bit of time looking at human factor analysis and failure analysis so I'm now aware of it, yes.

Q. Is that since you've been in Queensland that you've become aware of it?

A. Yes.

Q. So you weren't aware of it at the time that you were carrying out inspections at Pike River.  Is that right?

A. That's correct.

Q. And from what you understand of it now you would agree that the aim of human factors as a scientific approach is to understand and improve competence and safety at work and it addresses key questions, doesn’t it, about why the seemingly smart people who presumably care about their own safety keep on making the same mistakes.  Why don’t people do the right thing, why do the same mistakes keep happening.  It’s an understanding of why that might be, is that right?

A. That's correct.

Q. Do you feel now with the benefit of hindsight that had you known about human factors, the scientific approach, that it might’ve assisted you in the manner in which you approached your inspection duties as an underground mine inspector?

A. I accept with the benefit of hindsight that there were other ways I could’ve managed some of the issues that I was confronted with at Pike River.  That’s not to say necessarily that taking an alleged sort of, or a prescriptive approach with a lot of improvement notices et cetera would necessarily make the changes that might’ve prevented what happened here.  However, it does seem to me that given the knowledge that I have as a result of the enquiry and with what I was presented with yesterday, that an alternative approach may have been more beneficial.

Q. In terms of recognising repetitious incidents and seeing a developing pattern emerge in an organisation and in particularly here at Pike River, do you feel that with the resources you had and the time you had that there was any ability for you to be able to pick up on a pattern of repeat poor health and safety process?

A. I think to pick a pattern up you have to actually have access to not only the accidents that have caused harm or serious harm which is what we got reported, you have to have the near misses, the high potential incidents that occur in a mine so that you're able to put those into some sort of database and analyse and try to determine if that in fact is the case.

Q. It’s very hard, isn't it, to just have a couple of Eastlight folders of documents of incident registers?

A. It is.

Q. And hazard reports and try and discern a pattern?

A. It is.

Q. You'd agree that you need it to be done with a software package and you can punch in keywords and see what the incident pattern is before you can make any sense of it?

A. Yes.

Q. Would you agree with that?

A. I’d agree with that.
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Q. Is that something which takes place in your work now in Queensland?

A. I’m not sure of exactly how the data is collated and distributed, but there are some very good monthly reports that come out of our office in Brisbane that gives a picture of at least what is happening in the industry and what the primary issues are that the industry’s facing.  I’m not sure whether, or if we’re doing internal other analysis on the basis of looking at a mine and looking at all the incidents that are occurring at a mine and then trying to do some analysis.  That may be going on, but I don’t know.

Q. And in terms of you looking at incident books or things of that nature, you’ve acknowledged that the information sent to you, I think in January 2010 by Mr Couchman, you didn’t read?  Is that right?

A. I didn’t, no.

Q. In the Gunningham and Neal report, at page 384, there is a reference to the incident books and this is said by the authors of that report, “Although most incidents reported in this fashion were slips, trips and falls, which did not merit major attention, the perusal of the incident book nevertheless might provide them with insights as to which aspects of safety management had not been satisfactorily developed.  Mr Firmin indicated at interview that they” – presumably you as well – “examined the incident book on a regular basis for precisely this purpose.”  It’s simply incorrect insofar as you’re concerned, isn’t it?

A. No, it’s not.

Q. It’s not correct?

A. I haven’t – I didn’t make a general purpose, or I didn’t generally go and look at incident books.  In fact with the bigger mines they don’t have incident books, they have computerised systems, so it’s really a case of asking them to provide you with the printouts.

Q. But that passage which I’ve just read to you is wrong, isn’t it?

A. Well, Michael said, “we”, I’m not sure what that meant.  At some of the smaller mines, sir, they have a small book with the incidents record in it and we might, I might look at those, but –

Q. Yes, but that report was specifically in relation to Pike River.

A. Okay.

Q. And that you and Mr Firmin regularly received and perused the incident book. 

A.  No.

Q. You’re saying no to that.  Okay.  Now, Mr Poynter, you have given evidence about the considerable pressure that you were under and we all understand that, and the workload issues which compounded and you couldn't take on more work, and I don’t think there would be a person in this room that’s criticising you for the situation that you found yourself in, but if you were able to view the situation objectively and with the benefit of hindsight now, do you think that that pressure which was accumulating on you, day in/day out, led to you potentially compromising on the decisions that you were making in relation to your underground inspections and in particular, Pike River?

A. I think, the pressure would create the situation where you may start prioritising what you were going to do or what you’re going to investigate, so if you're having a particularly difficult time, or a lot of work on, you may well instead of following up, or investigating a particular accident, you might ask a mine to investigate that accident, because priority-wise you’re not going to be able to get there to do it.  So, in that way, I think it could have an impact.
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Q. To perhaps illustrate that point you said in your evidence at paragraph 102 to 104 that I think it was Mr - well I can't remember the mine manager but it was, “3 February 2009 the vent shaft collapsed and it’s a notifiable incident and you were advised of it.”  You recall that? 

A. (no audible answer 11:15:16)

Q. And it’s notifiable no doubt because it’s important, ventilation is key and that you'd be expected in normal circumstances properly resourced, to respond to that as quickly as possible, inspect the scene, speak to those involved and make sure that corrective measures were put in place, is that fair?

A. I did go the next day that I was advised to it, and went down the shaft, inspected it from the top.  I didn't, because of the difficulty of getting to the top of the shaft, we didn't go underground.  I talked to the managers onsite about what was going on underground, but didn't visit underground.  So I did respond but I didn't –

Q. I’m not sure you’ve got that sequence right Mr Poynter, at least according to your signed brief.  The paragraph 102, if you'd like to refer to it.  

WITNESS REFFERED TO PARAGRAPH 102

Q. It was Kobus Louw who called you on 3 February, informed you of the incident and in paragraph 104 page 20 you say, “On 12 February I visited the Pike mine.”

A. That's right.

Q. So it’s a full nine days later.

A. Sorry, no you're right.  I didn't immediately respond but I did respond.

Q. Yes.  The point I’m making though as I’m sure you see Mr Poynter about the potential to compromise when you were under resourced and under pressure is highlighted by that example isn't it?  You would have preferred and in best practice you would have attended as you just said that you thought you did the next day, not nine days later?  Is that right?

A. Oh I would've preferred to have been able to respond faster, yes.

Q. Now we’ve heard – I've mentioned the plans that the Department received.  To what extent did you study the mine plan for Pike River and gain an appreciation of what was intended with which panels were to be extracted first?

A. Is this the plan I received on the 2nd?

Q. I’m just asking generally.
A. Generally?

Q. What extent did you familiarise yourself with Pike River’s mining plan?

A. It was changing on a very regular basis so the last plans that I'd received was, I think, in May 2010.  I had no other plans from that date and the plans that I had in May 2010 were different from what the plan was as it existed in 2011 – in November.  There’d been a number of changes.

Q. Well we know that attention was redirected to what became known as the, “Bridging panel,” which was the panel where the hydro-monitor was and the goaf was at the time of the explosion?

A. Yes.

Q. Did you consider or discuss with anyone from Pike River or have any concerns about the fact that that bridging panel was being mined with the hydro-monitor in a location which was close to the working headings, close to the vent shaft and therefore the underground motor, close to pit bottom in coal where the electrics were.  Was that a topic that you discussed?

A. No it wasn’t.

Q. Is it – I know you said yesterday you haven't had hydro-monitoring experience yourself directly for some 20 years or so, but obviously familiar with it in the industry.

A. I’m familiar with some of the...

Q. Of course.  Was it of concern to you that that work, which we know can be problematic was being brought so close to the workings of the mine, the headings and motors and such ahead of what was originally scheduled?

A. It’s really hard to think about this given what’s occurred.
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Q. Yes.

A. I’m trying to think about it in hindsight, without the benefit of hindsight.  I felt that as it was described to me as a test panel, it’s been called in here a bridging panel.  I'm not sure where that name comes from but it was always called a test panel, when it was first described to me, as a panel to prove up the equipment they had, the guzzler and the monitor arrangement they had which was different to Spring Creek’s.  Provided they were able to manage the risks, then it didn't particularly concern me where the position was.

Q. There will be evidence as I understand it that it would've been preferable to have had that test panel as you call it or that bridging panel at a greater distance from where it was.  Would you agree with that?

A. I'm aware that there is expert evidence to say that.

Q. Is that a view that you would share?

A. With the benefit of hindsight, yes.

Q. Okay, and just moving to another topic and it’s one that you will be getting sick of but one that you will appreciate from the families’ perspective is a particular concern to them, and it’s the second means of egress.  My friend, Mr Haigh has asked you number of questions on that this morning, so I can short-circuit some of it.  When you first went there in April 2010, you said that you were aware, and I think your notes reflect that this issue had been raised by the workforce, is that right? 

A. Correct.

Q. Was that raised directly with you?

A. Not directly with me.  It was part of a discussion I had underground.  I'm not sure whether it was Doug or Mick Lerch that might have told me.

Q. And can you expand on what that concern was?

A. Only that they were concerned that as an egress it wasn’t suitable. 

Q. An egress was reasonably at the forefront of your mind, given the discussion you'd just had in March about the other mines?

A. Correct.

Q. You said as at April, part of the plan was to use the shaft as a second means of egress so it effectively it was an interim solution.  You all agreed that long-term, something better had to be done.  Is that a fair summary?

A. Correct.

Q. The concern that you'd appreciate the families have is what about the interim?  What about that period before the second means of egress was drilled?  Where were the men to go then in the event of an emergency which blocked the primary egress?
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A. The one risk that the second means of egress and the return up the shaft, the only risk that that covered off was if the main intake airway got blocked for some reason.  The event of an underground fire or spontaneous combustion event or an explosion, the vent shaft would’ve been the venting for the…

Q. For the fumes and the fire and the smoke and so on.  That’s the point though isn't Mr Poynter.  If there was an explosion, if there was a fire and if there was a blockage, there was no second means of egress, was there?

A. No there was not.

Q. When –

A. If you are asking and the benefit of hindsight, it would’ve been better to have used enforcement action through the process that may well be the case.  The focus I had was trying to get a solution and the solution was to get the company to voluntarily put in that second means of egress.  It was always going to take time.

Q. Again you will see the glaring problem with that, is that this interim period is entirely unsatisfactory for the families now when the men had no second means of egress from when you visited in April until the time of the explosion.  Waiting for a drive to be put through, it’s not satisfactory, was it?

A. No.

Q. When you visited it in April 2008 you saw the lanyard wire and you recognised and it was discussed that a safety harness would be required if men were to go up the egress, correct?

A. Correct.

Q. Did you see any safety harnesses at the foot of the shaft?

A. No.

Q. Were you aware that any were readily available?

A. No I wasn’t.

Q. Have you heard the evidence from Mr Rockhouse that there were in fact only eight harnesses, four of which were kept in the engineering department to service the shaft and four in his office?

A. I'm aware of that evidence now.

Q. Again and I'm not intending to be critical but the sort of discussion that Mr Rapley was referring to before about meeting a health and safety manager like Mr Rockhouse might’ve revealed that problem?

A. It may have.
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Q. When you said in your evidence yesterday that you expressed the view that technically people could climb out and therefore technically it might’ve been argued as to an egress and you said in your view it wasn’t suitable, it’s correct isn’t it that you didn’t take any steps to really ascertain whether someone could climb out?

A. No, I didn’t climb up it myself.  I took the word of Mr White and Mr Lerch that people had climbed up there and for maintenance purposes.

Q. You also have said in evidence that in the event of a blockage and therefore as you’ve acknowledged the egress not being able to be used, the men should go to the fresh air base and you said yesterday, “or a refuge”.  You know there was no refuge?

A. I know there was no refuge.  There was a fresh air base.  There was a plan for a refuge.  I spoke to Mr Borichevsky about that plan on the 2nd of November.  He said that the design was almost complete and he said that he would forward it to me.

Q. So again, is this in the future there might be somewhere for them to go, but at that time there wasn’t?

A. Correct.

Q. You also mentioned yesterday that you thought there was compressed air in the fresh air base, although I think you might’ve said you weren’t sure?

A. I said I wasn’t sure, yep.

Q. There wasn’t.  There was a compressed airline on the opposite side of the drift from the entrance to the Slimline shaft, obviously something that wasn’t discussed by your response?

A. It wasn’t, no.

Q. In terms of the size of the fresh air base, you’ve agreed it would’ve been about 10 by 5.3 and might’ve accommodated 20 to 30 men in the event of an emergency.  Did you turn your mind to what would happen if there was a changeover of men, and up to 50 or more men requiring the services of the fresh air base?

A. No, I didn’t.

COMMISSION adjourns:
11.28 am

commission resumes:
11.46 am

cross-examination continues:  Mr RaYMOND
Q. Mr Poynter, yesterday Mr Wilding carefully took you through a number of documents which clearly you hadn't seen before which revealed certain matters to you.  You'll recall that, I'm sure?

A. I do.

Q. And amongst those were some gas readings which illustrated methane levels as at 7 and 8 October 2010, taken from the surface of the auxiliary fan shaft.  Do you remember that?

A. Yes.

Q. And the sensor is at the top.  Have you confirmed that?

A. Yes.

Q. And there were spikes at or above 2.5% and of course, some below?

A. Yes.

Q. And you said that that would be notifiable as uncontrolled gas incidents?

A. I said I had an opinion.

Q. That was your view?

A. That I thought that they should be notifiable events.

Q. What is the correlation between, and you may not be able to answer this, so please say so.  What is the correlation between readings taken at the top of the shaft and the atmosphere below?  To that, I am referring to the extent it might be diluted and what we can take, if anything –

A. What you can do is you can do a calculation based on 102 cubic metres of air flowing through the mine.  You can do a calculation on how much methane is in that airflow, based at 2.5% methane and then you can do a calculation of the normal flow out of the mine and you can actually make a calculation as to what the extra methane was that was vented over that short time period.  So depending on the length of the event or whether it’s a one second spike because the readings are in metres per second, whether it is a short event or a long event, you can actually calculate what the extra methane is over and above over what would normally have been venting from the mine.  So you can do a calculation of the quantity.

Q. And you indicated yesterday that if it was at that level at the top, it would've been higher below?

A. Definitely higher in the returns, yes.

Q. If you had been notified of these incidents and you had been provided with the methane levels which we now know were available, what would've you done?
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A. It’s really difficult to answer 'cos you've got all this information now and it would be very easy to say, I would've tore out the mine and dealt with it.  I think in the first instance I’d have been asking for some analysis or some trending analysis to show me what was going on.  I’d be asking for an explanation of what was causing it because there could be a number of reasons that it occurred and I most definitely would’ve visited the mine with respect to that particular issue.

Q. Just confirming, you hadn't seen any gas readings as part of your inspection role.  Is that right?

A. But other times I had, on the way through the control room I might’ve had a look at the printout, had a look at any gas readings that might’ve been on, I haven't made any notes of that so I can't give you any specifics.  But certainly in around this time I hadn't been in the control room.

Q. That being so, obviously there was no discussion about gas readings, Mr Bell, Mr Harry Bell whom you referred to when I started this cross-examination is someone you respect, said that it was part the, the primary role of an inspector’s duties, at least in his day to inspect what he calls “the gas book” to ascertain what is happening on that front.  Is that something that was ever drilled into you or instilled into you by anyone as an important thing you should do as a matter of practice?

A. We didn’t have a process by, we didn't have a design process for doing inspection, we didn't have a tool.  In Queensland we have a tool called an Instruction Inspection Guide which we can utilise to do specific inspections of certain primary principle management issues but as such we didn’t have such a tool.  I guess at some of the smaller mines I would pull out their deputy’s book because it would be a book, have a bit of a read of it and sign it.  But it becomes much harder when you get a mine the size of East Mine or Spring Creek or Pike where there is such a vast amount of paperwork that you would be confronted with to start trying to go through it.  I think it would, with the way modern systems are being used through computerised systems, I think it’s a much harder process than being able to bring up the gas book and just having a look through the gas book.
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A. I think it comes back to what I've said earlier about having a balance between doing structured audits around all of those principal hazards to make sure they’re being managed and physical inspections and someone has to provide the resources for that to be able to happen because it’ll never happen with just two inspectors, it’s impossible.

Q. No.

A. We mustn’t forget either, the primary responsibility because we still only get snapshots, the primary responsibility for all this must lie with the employers.  They’re the ones with the data and the information and...

Q. Yes, just before I move on you mentioned in your evidence this morning that inspections of the mines by you and Mr Firmin was done quite within the time allocated.  Who was that time allocated by?  In other words, did someone at the Department of Labour approve the plan?

A. No, I guess we self-allocated time and whilst we might be required to do I think my last year’s target was 50 proactive inspections of mines, I tended to try and do as many proactive inspections as I could possibly fit in and in some case I guess that may have resulted in being spread a bit thin.

Q. As I said, a number of documents were shown to you and you'd agree they were revealing to say the least?

A. They were quite revealing.

Q. A range of serious incidents or incidents over a relatively brief period which you were not aware of and they’re just the ones that have been shown to you and in response to that you said, “More or less, any of these issues have a high potential for an incident, and for future, as in Australia, we should deal with it as it happens.  These issues need to be out so we can see them and deal with them.”  Remember that answer?

A. I remember that answer.

Q. That in a sense sounds reactive as opposed to proactive.  Was that what you were intending to convey?

A. I wasn’t intending to convey that it should be reactive.  I mean when I’m talking about incidents, these were non – that some of these incidents may have been like an unsafe act but there was no injury, so it’s like a near miss and the fact that there was no injury it may have been just purely a factor of luck as opposed to control.  So 
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A. So all of those near miss incidents that have a high potential outcome, get reported as individual high potential incidents, both to the Department and also to the site safety and health rep, that’s what the Act requires the senior site executive to do, so it’s a much more open process because there’s like dual notification straight away of something that might’ve hurt, didn’t hurt somebody, but might have actually caused somebody a significant –

Q. When you say, “Get the issues out there” it’s with a view to pre-empting or looking for patterns in pre-empting a future accident or injury?

A. That’s what I’m saying, yes.

Q. Do you think now that had there been the ability to audit, you would have increased the ability to discover potentially serious issues?

A. I would hope that an in-depth audit would be capable of picking up issues that were highlighted to me.  I hadn’t done auditing and I haven’t done the auditing course, which is something that I will be required to do as part of my development, but I guess it depends on the style of audit and the style of auditor, so there’s a whole lot about getting an effective audit done and then drilling down through the processes to make sure that the hazard, or the risk in my new terminology is managed and is at an acceptable level.

Q. Do you agree that it’s a failure in the current Department of Labour system not to have an audit process?

A. I believe it’s something that should be developed for the future, yes.

Q. Finally, I just want to take you through the shotfiring issue, which you’ve given evidence about.  The need for shotfiring in New Zealand has reduced in recent years, primarily due to mechanisation, would you agree with that?

A. That's correct.  In the large mines, yes.

Q. There’s an issue in New Zealand about the type of explosive to use because we can only get P1 explosive.  P meaning “permitted”.

A. Correct.

Q. And that is for use in stonework in a mine?

A. Correct.

Q. And that’s due to its high velocity of detonation, correct?

A. Correct.

Q. And Pike River Coal was using shotfiring, partly due to its inadequate machinery which was either breaking down or not fit for the purpose, is that your understanding?
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A. No, shotfiring was being used because there was stone and/or because in the incident that occurred around November was because the ventilation speed wasn’t sufficient to get the methane away from - when the cutter head sumped in, the methane would build around the cutter head and they couldn't get – there wasn’t enough air to clear it so in that respect, they voluntarily prohibited the use of the roadheader and went back to shotfiring, using P1.  

Q. If in coal, if P1 is to be used in coal, it’s only for a single shot.  Would you agree with that?  Yes or no okay.

A. Not necessarily, because if I can just explain a little bit about P1, it’s not just a New Zealand problem.

Q. We’ll come to that and if you need to be re-examined on that and if you want to qualify your answer, do so, but I'm trying to get to another point.  Mr Bell has said and I'm putting to you that if in coal, it’s generally understood in the industry that it’s for a single shot?

A. Within New Zealand industry, that’s generally understood, yes.

Q. Yes.  Pike River Coal however, was doing multiple shotfiring with P1 in coal?

A. Correct.

Q. And whilst men were underground at pit bottom and stone?

A. Later on, but at that time, they were exiting the mine.

Q. Now, you entered into correspondence as the Gunningham and Neal report shows, from about August 2009, with Mr Slonker, about multi-shotfiring during a shift in the mine?

A. Correct.

Q. And you raised questions and entered into dialogue on it with Pike River Coal, correct?

A. Correct, and my fellow inspectors. 

Q. And that was initially in stone as you've said and then it progressed for a time into coal by November 2009?

A. Correct.

Q. And you had said by 14 December 2009 that the British standards should apply and that it should be prohibited?

A. Correct.

Q. There was then extensive dialogue between you and Pike River and 
Mr Elith, E-L-I-T-H, on this issue, essentially was it safe to shotfire with P1 with men still in the mine at pit bottom and you raised issues about concussion and issues about an explosion?

A. Correct.

Q. And that’s all against a backdrop, isn't it, of a clear directive from 
Mr Firmin on this very issue that there could be no multiple shotfiring with P1 in coal in a gassy mine?

A. Correct.

Q. Have you read Mr Bell’s evidence for this phase?

A. I have.

Q. And you'd agree that it’s obvious that there are risks of an uncontrolled explosion with P1 in coal?

A. I'd like to qualify my answer.  P1 is an issue not only in New Zealand but also in Australia.  In Queensland there is no restriction on the use of P1 in coal.  It’s covered by a safe operating procedure that the mine must – sorry, a standard operating procedure and a risk assessment.  There has been quite a major change in the construction of the product.  When the TM2 test was done at the Buxton testing station, which is no longer in existence, it was done on a nitro-glycerine-based explosive.  They’re now providing – all our explosives that we get today are emulsion-based so there’s been a lot of major changes.  We have no legislation in NZ that controls this as it stands today and one of the problems we had was the only sort of evidence we were able to find or the only information we managed to find was some information from India and then I managed to get a hold of the British code of practice.  In the event, the final outcome became that – my advice anyway was that if Pike believed they had taken all practicable steps with respect to shotfiring from the point of safety, which had been backed up by their expert advice, then at the end of the day we weren't going to prohibit that.
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Q. And you said there was no regulation on it in New Zealand but there was, as you know?

A. In the past, yes.

Q. The Coal Mines Regulations 1939?

A. Yes.

Q. And that was repealed when the OSH legislation came in, all the old Acts and regulations went out?

A. Correct.

Q. And did you know that at that time there was liaison with lawyers for the Commerce, the Ministry of Economic Development or Commerce about what to do in those circumstances and best practice?

A. No.

Q. Do you accept that generally as a matter of best practice inspectors and mine managers were using the old regulations as a guide?

A. I think in recent times people have been looking overseas for their standards.  For example…

Q. So well the answer to the question I put to you, that were you aware that during the time you were involved at Pike River reference was still being made to the old regulations as best practice.  Single shotfiring in coal?

A. No I wasn’t.

Q. Mr Bell has said in his evidence that any discussion of the sort that you were engaging in about whether it was safe to have multiple shotfiring in coal with P1 was pointless and absurd 'cos the only safe place is in fact outside of the mine.  What do you say to that?
A. We were presented with evidence to the contrary for that.

Q. So Mr Firmin changed his mind?

A. I guess so.

Q. Do you agree that that presents difficulties to the industry, you issue a directive, you are clear that you don’t P1 explosives in coal with multiple shotfiring and then with a bit of dialogue with a corporate who wants to engage that activity you change your mind?

A. No we didn't change our mind.

Q. Well Mr Firmin did?

A. What we did is we said that you're able to remove people from the hazard or the risk then we would allow it.  So if you could go right outside the mine, you know, if that was deemed to be the place of safety you could use it.  If you’re a large mine and you're able to withdraw to a place that may not have been outside of the mine but was able to shown to be a place of safety then it could be used and we were aware that it’s being used in solid coal and other jurisdictions.  So, and it’s a different product.  This product at that, hasn’t had enough testing.  I'm aware there was some testing done just recently that showed that whilst there was some failures it was very close, the emulsion base explosives was very close, the P1 emulsion was very close to the old nitro-glycerine P5.  So it’s not quite as black and white as you're painting it sir and I'm not sure whether Mr Bell’s aware of those changes or not but.

Q. Well I suspect he’d say that he is but prefers to go by the best practice long established in New Zealand by adhering to the old regulations and indeed what Mr Firmin directed.  In any event Gunningham and Neal at paragraph 288 of their report appeared to conclude that these exchanges that you had with Pike River Coal and its expert, amongst other things helped to reinforce the need for rigorous dust control procedures.  Were you aware of that from the reports, I'm sure you've read?

A. Yes.

Q. Yet I suggest there's nothing new in that, is there?  Every miner is aware of the need for rigorous dust control?

A. Yes.

Q. And that inadequate stone dusting management was repeatedly raised by you at Pike River Coal, wasn’t it, where I think Mr Wilding pointed to two incidents in his cross-examination yesterday but it’s referred to four times in your brief, 22 January 2010, 12 August 2010, and in the 2nd and 4th of November, correct?

A. Correct.

Q. It was a repetitious issue, wasn’t it?

A. I guess the disappointing thing for me is that I didn't identify the specific places I was talking about.  I was talking about dust control in general but whenever I did visit a face that was shotfiring they tended to be very well stone dusted and it was by virtue of the standard operating procedure that they using for shotfiring.  Now in saying that I've got no understanding of what it was like the day after I was there or the day before.
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Q. Did you speak directly to workers about the stone dusting and its adequacy?

A. I don't recall doing so.

Q. Were you aware of the non-availability of equipment for stone dusting?

A. I was aware that they didn’t have a stone dusting machine for the return and Mick Lerch talked to me about that and was in the process of purchasing one.

Q. Were you aware of the use of detonators to explode the stone dust bags?

A. No, I wasn’t.

Q. The use of plastic bottles to hand shake the dust out?

A. No.

Q. Had you been aware of those matters, would that have been of concern to you?

A. On their own, I guess yes.

Q. Now after this dialogue that you had with Pike River, they continued to use P1 in multiple shotfiring in coal, didn’t they?

A. They did up until the end of June when multiple shotfiring using P1 was completely excluded from Pike River.

Q. That was after Mr White wrote to you on 21 June 2010 about the incident where the face had collapsed during shotfiring?

A. That's correct.

Q. And there had been the firing of multiple shots, hadn’t there?

A. On re-reading the letter that Mr White sent me, it appeared that he was firing a simultaneous shot, which is three shots at one time.

Q. Do you agree that it’s always clear in the industry that single shotfiring is one shot, not a series of single shots simultaneously?

A. I would agree.

Q. And the risk of firing across a whole face simultaneously is the high production of gas and dust?

A. Correct.

Q. And a coal fall?

A. It depends on the conditions in the coalface.

Q. And clearly that would put men at serious risk if there was a coal fuel or gas and dust, potentially?

A. It’s all very dependent.  I mean, it has that potential, I agree.

Q. You said that you re-read that letter recently.  Does that change the evidence which you’ve given that you said in your brief that, “The actions that Mr White took, you regarded as being entirely appropriate.  Are you resiling from that?

A. The actions that I was referring to is the way he dealt with it and that was the way he dealt with the incident itself by how he cleared it, how he cleaned it and the subsequent action which was the complete banning of multi-shotfiring using P1 in coal.

Q. You wouldn't for a second endorse, would you, multiple shotfiring simultaneously across the face as what happened?

A. No, no.

Q. You’ll have to say no for the record.

A. I did say no.

Q. Sorry, I thought you just shook your head.  

A. Can I just add this?  This P1 is quite a complicated issue and we did a lot of work trying to work through it and not just with Pike, but also with the other coal mines that were experiencing exactly the same problems and what we were trying to do is determine what was a safe way for us all to move forward.  The subsequent meetings that were held, I was, unfortunately I wasn’t able to attend them.  I ended up attending my grandson’s funeral, so there was other things happening at the time that meant that I wasn’t able to go.  It appeared to us as inspectors that what was actually happening apart from the three shots at once, the simultaneous firing isn’t something that we would condone, but the way in which shotfiring was taking place at Pike didn’t pose an unacceptable risk using, where they were being placed and that was based in evidence around experts that provide us, provided Pike the comfort of that –

Q. That was Pike River experts?

A. Yeah, in saying that, I was extremely pleased when Mr White took the action he took to review the standard operating procedure against, again against a British Standard, and we had no right to impose the British Standard on industry.  We can only say that it’s a practicable step and that’s what we’re saying.  Here’s a practicable step from a country that did the original testing and that actually says that you mustn’t use P1 in solid coal, so that’s suggesting that if you’ve got a cut in a face rather than a solid face of coal, that P1 could be used in those circumstances.  So, what we tried to do in the teachings that we have is I guess we were trying to be a modern regulator and responding to a major issue that was affecting all of industry.  We felt that we had done enough research to be comfortable with what was happening was not posing an unacceptable level of risk to people.

Q. And the end result was that P1 can be used in coal so long as the workers retreat to a safe place –
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A. Not designated by the shotfire which is you know, 100 metres around the corner, which is a scenario, but it might normally have happened in a non-gassy mine but to a place of safety that’s designated, so it was somewhere that they could actually show would not cause an unacceptable level of risk to people.  So that was the end result with respect to multi-shotfiring without – that was the end result for Pike.  The end result for all other mines unless they can do the same work and prove to the Department that they had a place of safety that was in fact not going to pose an unacceptable level of risk to men, that they would have to exit the mine if they were going to try and do multi-shotfiring in coal.  So for example, Roa did single shotfiring because they didn't have the ability to or the time to be able to remove themselves out of the mine to do the multi-shotfiring so – and at that stage I think they were the only other mine that was using explosive extensively.

cross-examination:  mr hampton

Q. Mr Poynter, you're in a bit of a unique situation in that you’ve over your years you've experienced mining in New Zealand under the old regime before the new health and safety regime came in.  You've been an inspector here in New Zealand as you've told us and you're now in Queensland fulfilling the same sort of role.  Two things about that then, first, training as an inspector here in New Zealand compared with your training that you're currently undergoing in Queensland, without going into chapter and verse, just an overview of one against other?

A. I think there was a general acceptance when I started here in New Zealand, Kevin’s got his first class mine manager’s ticket.  He’s got a considerable amount of experience, we’ll teach him to be a health and safety inspector, a general workplace qualification and really leave him to get on and do the job.  On my arrival in Queensland, within three weeks of arrival I was on my G3 or G-MOON risk assessment course, which is a requirement for all inspectors.

Q. Just pause there, that’s something you couldn’t get in New Zealand?

A. It was something that we’d asked for and I possibly would've got on it this year.  So I got on the G3 course, I'll be expected to do a mine’s rescue unit, a MIMS unit which is a emergency management system, like it’s not CIMS but it’s specifically around mines.

Q. Yes we had that explained at Phase Two thank you.

A. Yes okay so there’s a series of core training courses that I'll be required to attend until I’m able to carry out the full duties of an inspector in Queensland.  They’re identified and I’m working through those at the moment or trying to.

Q. And that’s pretty much full-time doing that?

A. I’m getting other jobs to do as part of it but it’s enhancing my learning.  For example, the issues around – I was asked to write a structured inspection guide about the notification of the mine management structure that’s required under Queensland law and to do that I had to go through the legislation, identify exactly what it is the employer of the senior site executive has to supply and then put that into a structured inspection guide, so that when these things come in you can actually say yes, they’ve met all these parts.  So that was designed to give me some understanding of that part of the law.  I've been doing some small inspections, some investigations that are outside of being taught or sat alongside and mentored in the writing of mine record entry, which is something we do after every mine visit, so it’s quite different and encouraging.

Q. And over what period of time rough enough will you be doing this training?

A. I expect it’s probably, given the commitments I've had in getting back here, I suspect it’s probably going to take me another six months but I would've expected if I hadn't had these commitments that we would've been trying to get completed sometime between early December and March, but I think it will be a bit longer.
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Q. So roughly six, nine months or something if this happened in the -

A. I would say so.

Q. Okay, and your previous experience as a mine inspector in New Zealand, your three or so years, that doesn’t short-circuit any of that at all?

A. Absolutely not and I guess Queensland Inspectorate want to make their own assumption of my competency.

Q. Of your, yeah.

A. Yeah.

Q. So it’s cheese and chalk really, isn't it?

A. Yes.

Q. New Zealand and Queensland, right.  I’ll come back to what you said about the mine entry reports.  I’ll come back to that shortly.

A. Okay.

Q. The second general thing I wanted to ask you about though is employee health and safety representatives’ engagement in health and safety in New Zealand as opposed to Queensland that you're now experiencing.

A. Yeah.

Q. In New Zealand, can I perhaps preface it?

A. Yeah, yeah, yeah, that's right.

Q. So that’s what I'm going to talk about.  Preface it by just saying or drawing your attention to, it’s the Gunningham/Neal review and we’ll put it up if needs be, DOL0100010001/116, para 4 to 8, and while it’s coming up I'll start reading it, if you would Ms Basher, thank you.

WITNESS REFERRED TO DOCUMENT DOL0100010001/116
Q. “The inspectors expressed doubts about the value of their interactions with safety representatives.  Mr Poynter told us that he didn't make efforts to contact health and safety, – he did make efforts, sorry, “To contact health and safety representatives but he rarely learned anything of value from such interactions.  He’d never been contacted by a health and safety representative, and took the view that, ‘People being elected may be good people.’  I don’t understand the role.  Sometimes I hunt them out.  The comments I get back is usually, ‘No, I'm fine.’  It’s an artificial environment if you’ve fallen out if their manager was round the corner, so it’s not ideal.’”  Was that generally the situation in New Zealand, or at least as with Pike?

A. I think it was generally the situation that I found.  It’s what I've found.  It is my opinion of what I was being confronted with throughout the mines right throughout the country.

Q. And particularly in Pike though, did it strike you that there was a lack of formal workers’ representation in terms of health and safety?

A. I can't answer that because we’re not notified who the health and safety reps are and when you go inside, you ask, “Is there a health and safety rep onsite today?” and the answer may be no, or they might be on another shift or whatever, so there’s no –

Q. You didn't even know who the health and safety reps were at Pike?

A. Well, indeed at most mines.

Q. All right.

A. Unless you make enquiries.

Q. And were you aware at Pike in particular that there was a, through the management, an anti-union attitude?  Anti the EPMU attitude?

A. I hadn't detected it in any conversations I had with any of the managers.

Q. If you had, would that have been of concern to you?

A. Only if I thought it was getting in the way of health and safety.

Q. Right, and it has that ability to do, hasn’t it?

A. It could do, yes.

Q. Well, I'll ask you that, because I want you to have a look, ROCK0003 please Ms Basher?  

WITNESS REFERRED TO DOCUMENT ROCK0003

Q. It’s a matter I canvassed with Mr Whittall a little at the end of Phase Two but see the opening three lines of an exchange of emails between Mr Whittall and Mr Rockhouse, Mr Whittall writing, “Neville, I agree and understand.”  It’s the 28th of November 2009, “The union was never involved and doesn’t come into consideration.  Please do not use, “Union,” in the same sentence as anything at Pike.  Our relationship and the way we communicate is between us and our employees.”  It’s a fairly strong attitude about unionism, isn't it?

A. Yes it is. 
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Q. If you'd known of that in the background at Pike, would it have been of concern to you?

A. If a mine is effectively communicating with every worker at the site, but not necessarily through the union, they may well still be able to fulfil their requirements.

Q. But going back to that quote from Gunningham and Neal with Pike, your contacts with health and safety representatives if you knew who they were, was pretty unsatisfactory, wasn’t it?

A. Not just Pike really, everywhere.

Q. But keeping it on Pike in particular, that quote I read you from Gunningham and Neal was about Pike, wasn’t it?

A. Actually I'm not 100% sure.  When we went through the interview, whether some of the questions were around dealings in general or dealings specifically, some of them were definitely dealing specifically around Pike and some were, you know, how did you do your job, so.

Q. Well let's contrast it with, and I don’t want to occupy a lot of time because we can get the detail but your experience in Queensland, albeit over a short period of time where we have what might be called check inspectors ISHRs, aren't they, which Industry Safe –

A. Yes, SSHR, site safety health reps.  They also have industry safety and health reps which are full-time safety and health reps that are employed by the union.  So I think the process that they’ve developed in Queensland is, I think it’s unique in that it’s a very open process in that I talked earlier about the mine record entry so some of the things I've been asked about here today, in Queensland if I’d written a mine record entry around the second egress for example, after a visit and what the circumstances were, when that mine record entry at Pike River, it would’ve had to have been posted on a notice board publicly for everybody to see so it’s a very open process.  So when an inspector visits a mine there are a number of things that happen.  If I'm going to a mine, if an inspector visits a mine the first thing he says is, “Please notify the site safety health rep?” which is a requirement of the SSE.  The SSE must tell, sorry, SSE is the senior site executive.  He must tell the site safety rep that an inspector’s coming so what’s being taught is you actually remind them of the duty even though you don’t have to because it’s law.  So the first thing is the site safety rep knows your coming.  So if he's on an odd shift and he wants to see you he can actually come over and be there.  The second thing is under Queensland law they have provided specific functions under the Act for a site safety and health rep and those functions, and I’ll try and recall them, I don't think this is my exam yet but to inspect workplaces to identify if there's an unacceptable level of risk.  So a site safety rep can go and make an inspection.

Q. So just pause there a moment.  The sorts of things you discuss say with Mr Wilding yesterday, these sort of near misses the sort of things contained in Mr Couchman’s audit reviews and your PHIs and so on, those sort of things that weren't drawn to your attention in Pike with the sort of system we’re talking about here are likely to get picked up and reported, aren't they?

A. Well they will be 'cos a high potential incident, a high potential incident or any absence from work through illness or injury is required to be reported to the site safety and health representative.  So when a high potential incident occurs it’s reported (1) to the senior site executive reports it to an inspector, but he must also report it to the site safety and health rep so it does make for a very open and transparent health and safety management process where the regulator and the men at the mine are learning the same information at the same time.

Q. And gives the ability for the men at the mine to have a voice through the representatives quite clearly?

A. Well their specific functions that the site safety rep has to fulfil and those are around inspection, review of documents, investigation of worker complaints and to detect any unsafe practices or issues within the mine and if he does, if he finds the workers rep can, if he finds something that is posing an unacceptable level to risk to men he can stop mining in a place or the whole mine if it’s an issue that affects the whole mine.  He does have that power but he must only use that power for safety purposes.

Q. For safety reasons, yes?

A. And if he's found to be doing otherwise, he can be removed by the Minister.

Q. Yes, I understand.  Just the one thing you told us today about the unannounced visit as a response to a mine worker’s complaint, would that come through that sort of system, up through the representative?

A. It didn't actually come through the representatives, it came directly from a mine worker to the Department.  The district inspector determined that he felt that we should respond immediately given that it was a Saturday afternoon and we did so.  It was about a three and a half hour drive to get to the mine which is why we arrived at 6.30 at night.

Q. In your time as an inspector in New Zealand did you ever have a mine worker approach you with a complaint?

A. Yeah, I have.
1230
Q. Not in Pike?

A. Not at Pike.

Q. So, you see the Queensland system, its compulsory involvement of health and safety representatives in the way you – they are described as being remarkably more useful and safe than the New Zealand system, I take it?

A. I think the openness – no, even the mere fact that you have to put the inspector’s note or your visit on a public notice board is, I think it’s a really powerful tool, because if somebody sees an inspector’s note and they think, he hasn’t seen or isn’t aware of all the issues, the option of, or the option of going through your site safety and health rep or directly to the Department could be utilised to actually make the inspector aware.  

Q. You would’ve had previous experience in New Zealand prior to the new legislation of check inspectors in New Zealand?

A. I have.

Q. Worked satisfactorily?

A. I think at times the duties of a check inspector got a little mixed up and –

Q. It went from health and safety into industrial, didn’t it?

A. Yes, and at certain stages I can recall check inspectors being used to rule on whether you got a wet time or not.

Q. But in the Queensland model, that can’t occur.  It’s a focus on health and safety?

A. That’s right.  If it’s detected it’s happening, then there’s a process whereby you go through that you can actually have that, even though he’s elected by the workers, he can be removed.

Q. And having had the experience you’ve had in Queensland, do you think something similar should be imported into the New Zealand –

A. I think it’s a very positive step.

Q. And I also take it from a couple of things that you’ve discussed yesterday that you’re in favour of the bringing back of a chief inspector of mines to get rid of that dysfunctional aspect you talked about yesterday?

A. I am and I have been saying so for a number of years.

Q. And whether the mines inspectorate remains within the Department of Labour or otherwise, it should be some sort of autonomous unit within that department, is that the position?

A. I think that would be very useful for them, you know, situations where you want a situation where your chief inspector can say, these are the actions we’re going to take, this is the way we’re going, without too much fear that he’s stepping outside of a much larger controlling body.

Q. And to also discern from what you’ve discussed yesterday and again this morning say on issues of egress and of use of explosives and standards of stone dusting and so on, that you would see a place in New Zealand for a far more prescriptive approach in terms of regulations and codes of practice?

A. I think it needs to be balanced.  You know, Queensland, don’t have, you know, there’s a perception that we have a lot of prescriptive legislation and in comparison to New Zealand I guess that’s true, but I think – and this is my perspective, I haven’t – I’m not professing to be an expert, but what I’ve seen from the studies I’ve been doing, is that Queensland identified there were some principle hazards that they didn’t believe should be left in the performance area –

Q. So absolute standards are laid for those?

A. So, there were some prescriptive areas around principle hazard management plans which are ventilation, gas management, methane, emergency egress, spontaneous combustion and strata control, so they put quite a bit of prescriptive requirement around those.  Quite a bit of prescription around the use of electricity underground, but there is still this aspect of performance management, because it’s the responsibility of the company to develop its own safety and health management system and once they’ve developed that, developed the rules by which they’re going to operate, the standard operating procedures, it then actually becomes law and you could actually use the company’s own rules in a prosecution, and that’s my understanding.
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Q. But you see some usefulness from New Zealand perspective to have those core features that you've talked about being subject to rather more prescriptive regulation than present? 

A. If you use the second means of egress as an example, if we think people should have two means of egress, let's just say there should be two means of egress –

Q. If fresh air?

A. Yeah, and if we think somebody should have a first class ticket, at least just say, they don’t say all practicable steps.  It just seems a nonsense

Q. Just a couple of things arising from things you mentioned yesterday, changeover stations in a irrespirable atmosphere is a risky activity and you said, “Certainly it isn't the only place in New Zealand when that is expected to be done.”  Are there other underground mines in New Zealand where we have this changeover occurring or possible changeover occurring in irrespirable atmosphere?

A. There are other mines where that potential could exist.  There’s at least a gold mine that I’m aware of where that could occur.

Q. Coal mines, underground coal mines?

A. Sorry I’m just going through, it’s been over – sometimes I've been down some of them, possibly not.

Q. The other point I want to take up from what you said yesterday was about second egress and the concern that you expressed at page 3082 about you saying, “Absolutely aware of that and we have other mines in New Zealand that have their second means of egress in a return,” and you were asked, “Underground coal mines?”  Answer, “Underground coal mines that have their second means of egress in a return.”  How many underground coal mines in New Zealand have their second means of egress in a return please Mr Poynter?

A. Two.

Q. Can you name them please?

A. Spring Creek at Greymouth and a smaller mine known as Roa.

Q. Roa, both on the coast?

A. Both returns, Roa’s quite complicated because they’ve got two mines either side of a creek and they’re just developing an area now where they’ve got a one intake and one airway, one return.

Q. Just some three documents I want to put to you very quickly, just and I’m conscious of time, Ms Basher if I could have please DAO00208157/1 & 2.

WITNESS REFERRED TO DOCUMENT DAO00208157/1 & 2

Q. Now you visited Pike on the 2nd of November 2010.  I just want to look at the last two or so weeks before the explosion.  You visited on 2nd November and paragraph 270 of your evidence you said this, “After speaking with Doug White I then went underground with Steve Ellis who I recall was the production manager.  I noted an improvement in standards generally in the area of the mine I visited.  I didn't visit all areas of the mine.  Some of the housekeeping had improved and I observed the general tidiness.  I put this down to the experience of people like Doug White and Steve Ellis in mines.  What I put up on there is some email correspondence between initially Mr Couchman and then involving Mr White, 9th of November relating to the PRCL health and safety committee meeting on the 8th of November.  Now I understand you will never have seen these sorts of exchanges I take it Mr Poynter and you had seen the health and safety committee minutes?

A. That's correct no I haven't seen any, no.

Q. In the first paragraph there you'll see a line that starts, “I have intervened and instructed Rob Ridl to nominate a tradesman as a representative.”  Would that indicate to you a lack of proper participation by employees when the company is taking over and putting someone in the place?
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A. You're asking me to make a comment on a single line in a letter, it may be perceived that that’s what this letter is telling us but unless I'm aware of all of the facts I can't say that that’s the case.

Q. I won't ask you to make the judgement then.  But just going through, about halfway down just incident 1103, I want to put things in here that seem to have been discussed at that meeting.  Can we highlight half way down the first page please Ms Basher, the paragraph, incident 1103 please?  And it’s about an injury to Mr Davidson but the point I want to take you to is the latter part.  “He said that he tried to take it out of service…” this is juggernaut, “…that this was removed, the machine was pressed back into service, this needs to be investigated thoroughly as to why an out of service machine was put back into service without being repaired.”  That would be a concern to you as an inspector?

A. It would be a concern.

Q. And was never drawn to your attention?

A. No.

Q. The remainder of points, availability of warm wet weather gear, now it maybe a small one but that’s see the next paragraph down, availability of warm wet weather gear mentioned?

A. Yes.

Q. Then more importantly perhaps third, the sentence that starts, “Firehoses are not being wound up and are being left lying on the floor.”  If we could highlight that, have we got it, have we, thank you.  “They are seeking clarification on what is happening with the management of the firehoses.  Management of firehoses will not start, tardy lazy practices.”  A concern?

A. The line above it, “The people are having trouble getting PPE” is a concern.

Q. Right.  This is a meeting six days after your inspection.  I just want to take you back to what you said at paragraph 14 of your brief where you concluded by saying, “The Department’s mining inspection plans didn’t require or plan unannounced inspections and at Pike River I never detected any suggestion that any attempt had been made especially, treat the mine in anticipation of an announced visit.”  Might rather give the impression, starting to read through this note, that perhaps some tidying up does occur when you turn up?

A. Maybe it does, I can't make that assumption from this note.
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Q. The bottom of that first page, “Concerns at the fact there are often no drift runners left at the face during the one hour changeover period.  If an evacuation was declared at this time, it would seriously impede evacuations.  There are on numerous occasions when there are no drift runners available.  The availability of drift runners would not prevent a mine evacuation.”  Of concern, given the length of that drift?

A. It’s of concern, yes.  I mean at –
Q. Yes.  Never drawn to your attention?

A. You could.  That's right.  You could walk out but it’s a long walk.  

Q. Is it an HPI?

A. What the?

Q. The lack of drift runners.  The lack of transport?

A. Look, I don’t know.  If it was part of the evacuation procedures to have a drift runner available then potentially, yes.

Q. Okay.

A. If evacuation was expected to be by foot, then no, I mean it’s – you have to be aware of all of the facts but –

Q. Top of the second page, “Concerns were raised about what appears to be a shortage of fans and vent cans for ventilation.  Fans seem to be running to too many headings and diluting ventilation efficiency.  There is no shortage of fans.  Better sequencing will address the vent can issue.”  Concern?

A. Yes.

Q. Drawn to your attention?

A. No.

Q. Six.  “The availability of new dust masks seems to have dried up.  Can they continue please?”  Concern?
A. It’s a PP issue.  They should be available.

Q. Next paragraph, “Models of safety.  Eye glasses currently used be reviewed.”  Leave that.  Next one, “Toilet is too far away,” and there’s a discussion about the portaloo and so on.  Of concern to you as to toilet facilities underground?
A. Yes.  Some mines don’t have toilets underground and you might not want to go where they are used.  Some of the smaller mines.

Q. If you could highlight please, Ms Basher, the entry that starts, “Concerns were raised about the availability of the controllers at times.”  “On several occasions, they’d tried to raise them on the dak or the phone and they had had no reply.  The control room is manned 24/7.  If these events can be documented at the time it happened, they can be investigated.”  It must be of considerable concern, mustn’t it?

A. It is.  

Q. None of these drawn to your attention?

A. No they weren't.

Q. Proper health and safety representatives properly empowered and regulated, this sort of thing shouldn't get through, not in this way, should it?

A. I would expect that many of these issues in a Queensland environment would be known to the regulator.

Q. Number 10, “No flashing of light or alarm at the portal.”  I won't go any further with that, and then number 11, “Availability of drinking water.”  “No fresh drinking water available, and they were using, apparently using water from a hose that was to drink from.”  Concern?

A. If it wasn’t potable water, yes.

Q. The week before the explosion, two documents that I want, three documents I want to put to you, 11th of October, 11, of November, DAO, please Ms Basher, DAO00105127, which is a – 127/12, sorry, my apologies.  It’s a Valley Longwall drill operator’s report.  You see the date, 11th of November 2010?

A. Yes I see the date, 11/11/2010, yes.-

Q. Now, there are some issues there.  The one I focus on, conscious of time, at the entry time, 12.30, “Activity delay 18, duration, 390 minutes,” that’s six and  half hours, “No power/cable cut by loader.”  That’s a cable flash incident, isn't it?
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A. It may be, it may not be.  You can cut a cable without necessarily incurring a flash.  What the electrical inspectors do in Australia, and I had a conversation with one about this, is they determine that if you cut a cable and there’s a flash, it’s an HPI and reportable.  If you cut a cable and there’s no flash and on inspection there are exposed conductors, it’s reportable.  If there isn’t exposed conductors, it’s not reportable.

Q. So that would’ve been – so you can’t tell on its face whether it was reportable or not.  That’s what you’re saying?

A. Yeah, but under our legislation – that’s Australian legislation, under our legislation it’s not a notifiable event.

Q. If there was a cable flash though, it would be?

A. If there’s a flash, it would be a debate whether a flash is a fire, which you have to notify, but at the end of the day, it’s definitely a sparking, it’s certainly an ignition source.

Q. Were you ever told of any cable flashes in relation to Pike?

A. No.

Q. All right, well then the last document, Mr Wilding had you look at, and if I could put it up for a moment please, DAO.001.00534, pages 13 and 14, please, Ms Basher, 18th of November.

WITNESS REFERRED TO DOCUMENT DAO.001.00534/13 and /14

Q. And we were particularly looking at the second page, “ABM place not stone dusted, at least 15, 20 metres of roadway.”  Do you see that?  That’s the portion on the second page that Mr Wilding drew to your attention, wasn’t it?

A. Yes.

Q. Further down though, do you see written in, half-way down that page, “What was the root cause of this event?”  Can you highlight that please Ms Basher, thank you.  And the answer written in there, “Focus has been put on metres, standards not followed.”  That would be a concern to you, wouldn't it?

A. It would.  I must tell you that I was part of the interview team that interviewed Mr Bisphan and I became aware of this.  I’m aware of the circumstances that it occurred in.

Q. But the general proposition, production over safety would be a concern?

A. The general proposition, yeah, the general proposition is that the shift before cut 20 metres and didn’t stone dust.
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Q. And that putting production over safety would be of concern as an inspector wouldn't it?

A. It would, yes it would.

Q. Yes.  Same day please Ms Basher DAO.011.20987/1

WITNESS REFERRED TO DOCUMENT DAO.011.20987/1
Q. Which is a Pike River coal shift electrical report.  At the top entry, “Work done delay cause.”  Can we highlight those first three lines in that section, both the “Work done,” and the, “Work to be done.”  “Called to ABM, calibrate ABM too much gas pull back and all okay.”  And then under, “Work to be done,” “Faulty, no time for investigating because of production.”  Same day, same shift, same machine, correct?

A. I’m not sure I didn't see what the shift was for the other one.  That says, “Nightshift on the 18th of the 11th.”  So, it might be a different shift but just the same, it’s an issue.

Q. Well I’m saying – I may have jumped ahead in saying, “Shift,” but same day on the same machine ABM?

A. You know, if you’ve got a faulty methane detector and there’s no time to fix it because you're producing, there is a problem, yeah.

Q. Yes.  

cross-examination:  Ms shortall

Q. Let me start with a couple of smaller matters.  Mr Rapley asked you earlier today whether you did a number of inspections when Mr Whittall was the mine manager, do you recall that line of questioning?

A. I recall the question.

Q. Are you aware that Mr Whittall was not the mine manager at Pike at all at any point during 2010?

A. I have to refer to my notes.  There was a period where a number of different mine managers came through and they were, because they were getting their New Zealand ticket, Peter covered with his mine manager’s ticket and that was 2009, so 2010 we went from Nigel Slonker to Mick Lerch to – the other way, Mick to Nigel to Doug.  I, look I'd have to refer but if you're telling me he wasn’t a nominated mine manager in 2010 then I'll accept that.

Q. Now Mr Wilding showed to you yesterday a series of charts that appeared to reflect spikes and gas readings over certain days in October of 2010 and they’ve been referred to briefly again today, you recall those charts?

A. I do.

Q. Now as reflected no unique identifier on those documents which won’t mean anything to you I know Mr Poynter, the charts weren't produced out of company files and so I just wanted to clarify a couple of matters with you.  You don’t know how the charts were put together do you?

A. I do not.

Q. Or by who?

A. No.

Q. You don’t know what checks were made to ensure that the underlying data was accurate do you?

A. I do not.

Q. You don’t know whether the underlying data is accurately reflected on the charts do you?

A. I do not.

Q. You don’t know when the charts were put together do you?

A. No.

Q. Or who may have been aware of the gas readings over the October days noted do you?

A. No I don’t.

Q. Now from the time you became the Department’s health and safety inspector for Pike in July of 2008 until November 2010, you went underground at Pike at least 10 times, right?

A. Seven proactive inspections and maybe two information type visits with people.  Seven, eight, nine and maybe one with the accident.

Q. And as you entered the mine on these occasions you would have seen that Pike didn't have a main fan as a forcing fan at the mine entry, right?

A. I did. 

Q. And none of the other underground coal mines that you inspected in New Zealand had a forcing fan at their entrance did they?

A. No.
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Q. How many of the mines that you've inspected to date in Queensland have a forcing fan at their entrance?

A. I haven't inspected any coal mines in Queensland at this point in time.

Q. Are you aware of any coal mines in Queensland that have a forcing fan at their entrance?

A. No, I'm not.

Q. You never suggested to Mr Whittall or anyone at Pike that Pike’s main fan should be installed as a forcing fan at the mine entry, did you?

A. Did I suggest that they should install one as a forcing fan at the main entry, no I didn’t.

Q. And when you visited the Pike Mine am I correct that you would travel up and down the tunnel in a diesel vehicle called a drift runner?

A. Sometimes I’d go in and out in the drift runner, sometimes we walked out.

Q. And you never said to Mr Whittall or anyone else at Pike that the company should fit it’s diesel vehicles with gas detectors that would shut the engine off in the presence of methane levels greater than 1.25%, did you?

A. In relation to where they were working or?

Q. You never said to Mr Whittall or anyone at Pike that the company should fit any of its vehicle diesel vehicles with gas detectors that would shut the engine off in the presence of methane greater than 1.25%, did you?

A. To Mr Whittall, I don't recall saying anything to Mr Whittall about it.

Q. Let's move to your visit on the 26th of November and I think at that point you were part of an energy safety service visit.  Is that right Mr Poynter?

A. The energy safety service was doing an inspection.  I was accompanying him.

Q. And do you recall that by November of 2008 the tunnel had been driven and the access road to where the vent shaft was to be installed was in the process of being driven?

A. I do.

Q. I’d like to take you and Ms Basher if we could just pull up map 1, I’d like to take you to a map that’s been located in the company files and just ask whether you recognise it?  I’ll just wait for that to come up.  This is a map just to orientate you Mr Poynter showing the state of development as at the 7th of November 2008.  So about two and a half weeks before your visit.

WITNESS REFERRED TO MAP
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Q. And my question to you is whether this is consistent with your recollection of the state of the mine’s development at the time of your visit on the 26th of November 2008?

A. So can you explain to me Ms Shortall how much drivage – it’s very hard to see here, so what is this little bit of drivage at the bottom here, is that what it’s saying was completed?

Q. Well, instead of perhaps me answering your question, sir, let me just ask you whether that what’s reflected on this map, is it consistent with your recollection generally of the state of development?

A. The general layout is consistent, but I can’t see how far on the map these drivages had been completed to.

Q. Well, let me ask some questions perhaps without getting into the distance of the drivages if that’s easier, given the difficulty in reading the map –

A. My recollection is they had just gone around the corner.  That was my recollection and that’s what I’m looking for on the plan.

Q. Well, actually, perhaps I should produce this plan as an exhibit, Commissioners, because I believe it’s not yet been made available on summation?
exhibit 31 produced – PLANS OF PIKE RIVER COAL

Q. And when you say to me, Mr Poynter, that you recall they’d just gone around the corner, what do you mean by that?

A. They were heading towards the area where the shaft was going to be.

Q. And just looking at exhibit 31, do you have any reason to believe that that drivage towards where the shaft would be installed is not reflected by the longer imagery in the middle of the map on the left-hand side of exhibit 31, heading up towards PRDH31?

A. Sorry, I missed part of the question, someone coughed and I’m a little bit hard of hearing.

Q. That’s all right sir, let me put it to you again.  Just in terms of establishing on this map the drivage that was heading up towards where the ventilation shaft was to be installed, would it be consistent with your understanding that it’s reflected by the line or the tunnel that’s in the middle of the map on the left‑hand side of exhibit 31 leading up towards what’s marked as PRDH31?

A. Yes.

Q. Do you have any reason to believe you didn’t see a copy or version of this map at exhibit 31 at the time or around the time of your November 2008 visit?

A. I saw half of this.

Q. Which half did you see?

A. The half of the plan.  I didn’t see the operational notes side.

Q. So you didn’t see the piece on the right-hand side where there’s a note made about the escapeway?

A. No.

Q. Do you recall having a discussion during your November 2008 visit about the mines plan as to an escapeway?

A. No.

COMMISSION adjourns:
1.02 PM

commission resumes:
2.01 pm

MR WILDING ADDRESSES THE COMMISSION – GAS CHARTS
MR WILDING:

Sir there was just a matter raised by Ms Shortfall with Mr Poynter in relation to the authenticity of certain documents bearing the summation number CAC0112/1 being –

THE COMMISSION:

Well we’re talking about the gas charts that were questioned on before lunch?

MR WILDING:

Yes we are sir.  Those were compiled and they were no more than a compilation of documents filed by Pike River Company Limited and directors and officers through Minter Ellison.  Ms Shortall has been provided with a copy of those documents as filed by her and I understand from Ms Shortall that she accepts the authenticity of those as company records.

THE COMMISSION:

So what was referred to yesterday wasn’t in the same form as filed, it was a compilation to show a succession of days.

MR WILDING:

Yes, well what was filed sir was filed under a series of different summation numbers, a different summation number for each day and this was just a convenient compilation of those.

THE COMMISSION ADDRESSES COUNSEL – SITTING LATE

MS MCDONALD ADDRESSES THE COMMISSION 

cross-examination continues:  Ms SHORTALL

Q. Just before the break Mr Poynter I was asking you some questions about a map which had a reference to a ladderway and I understand you didn't see back in November 2008 that part of the map, which was exhibit 31, so I want to move on and put to you that in fact you had known months earlier that Pike planned to use an escape ladderway in the ventilation shaft, in fact since around July 2008, is that right?

A. It was common knowledge that there was going to be an egress for a period of time in the shaft.

Q. And in fact back in July 2008 there was talk about the design of that escapeway being discussed with you specifically wasn’t there?

A. With Michael Firmin.

Q. Well let me just pull up the document Ms Basher at DOL3000040047

WITNESS REFERRED TO DOCUMENT DOL3000040047

Q. And this Mr Poynter is an email exchange you'll see at the top dated the 15th of July 2008 from John Walrond to both yourself and Mr Firmin copied to Mr White.  Do you see that?

A. I do see that.

Q. And if I can just bring you to the last paragraph of that email starting with the language, “They plan,” and to give some context and to try and move through this a little bit more quickly, I understand that this email was sent by Mr Walrond following a meeting at McConnell Dowell head office with Farra Engineering concerning the shaft and if we can just bring Ms Basher that last paragraph starting, “They plan to install…”  Do you see there Mr Poynter a reference to Mr Walrond and I'm reading from the document, “I advised Joe Edwards to discuss this with you Kevin before finalising design.”  And the precursor is, “They plan to install a vertical escape ladder with platforms at nine metre intervals.”  Do you see that?

A. I see that.
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Q. Do you recall discussing the vertical escape ladder with platforms at intervals with either Joe Edwards or anyone else around July 2008?

A. I don't recall actually having a discussion with it, but I do recall this email.

Q. Do you have any reason to believe that it wasn’t discussed with you Mr Poynter?

A. Only that I don’t recall it.

Q. Do you recall receiving a separate email from Mr Walrond about a week later where again it’s noted that Joe Edwards was planning to discuss issues of the escape ladderway design with you?

A. Yes.

Q. Do you have any reason to believe that the specific design wasn’t discussed with you?

A. I don't recall it.  There was a discussion way back when I first started about what would be preferable as an escapeway but I don't recall having discussions around this time.  The more pressing focus was the design of the shaft and the equipment that they were going to use within the shaft with respect to the stage platform.

Q. Let's move on to your visit on the 9th of October 2009.  Now do you recall that by that time the mine had developed to include more roadways?

A. Yes it had.

Q. And if I could bring up a document Ms Basher, it’s at map 2.

WITNESS REFERRED TO MAP 2

Q. Now Mr Poynter this is a map located in company files showing the state of development at the 14th of October 2009 so five days after your visit and just for the record perhaps I could seek to produce this as exhibit 32?

exhibit 32 produced – PRC PLAN

Q. Is the map at exhibit 32 consistent with your recollection with the state of the mine’s development around the time of your underground visit on the 14th of November 2009?

A. As best as I can recall back that far.  The mine was probably, looked something like this.
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Q. Do you have any reason to believe that you didn't see a copy or version of this map at exhibit 32 around the time or during your October 2009 visit?

A. I received some maps from a Mr Slonker, with respect to some of the driveage that was being done and some of the ventilation issues that were being experienced and I think it was in conjunction with doing some shotfiring.  

Q. Were there other occasions during the time that you were the inspector for Pike that you received maps from the company?

A. There would've been.

Q. And what did you do with those maps?

A. It depends whether they were for information purposes or whether I had requested them to have a look at a particular design.  It’s not an inspector’s responsibility to approve plans.

Q. Did you keep copies of those plans?

A. Most of them were sent electronically and they would've been kept as an electronic copy.

Q. And where would they be kept as an electronic copy?

A. Somewhere in the database of the Department of Labour.

Q. Is that the Insite previously known as the Workbench?

A. No.

Q. It’s another database?

A. It was kept as a file in my system.  All of those were provided back to the Department of Labour.

Q. Did you ever keep copies of maps in hard copy, paper files?

A. I only ever received one hard copy plan from Pike River, which was in May.

Q. Of which year, sir?

A. 2010.

Q. I'll just stay on this exhibit, 32, when you visited on the 9th of October you were able to walk, if I just orientate myself, on the second box down on the right‑hand side of exhibit 32, do you see the tunnel coming into the, off the right-hand side of the map?

A. Yes.

Q. Yes, and so when you visited on the 9th of October 2009, you were able to walk into the stub marked 600MM ventilation hole, was that right?

A. Yes.

Q. Do you recall that the hole at the front of the stub is PRDH36?

A. No I don’t.

Q. Do you see that marked on the map at exhibit 32?

A. Is that the stub there by the, where the ventilation fan is sited?

Q. Yeah.  Do you see that there’s a stub where there’s a reference, 600MM ventilation hole?

A. Yes, yes.

Q. It’s at the – you see that on the map Mr Poynter?  And then just above that, there is a yellow line and then above that is written, “Gas drainage line, connected to PRDH36,”  Do you see that?

A. Yes.
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Q. And my question to you is whether you recall that PRDH36 was at the front of this stub, which is otherwise marked 600mm ventilation hole?

A. No, I don’t recall that.

Q. Do you recall that the 600mm ventilation hole is otherwise known as the Slimline shaft?

A. Yes.

Q. And just so I’m clear, you’d agree with me that the map shows the gas drainage line connected to PRDH36, right?

A. As best I can see, the yellow line on this map that’s in front of me’s quite indistinct, but I accept that.

Q. So would you agree with me Mr Poynter that the gas drainage riser was installed in the same stub as the Slimline shaft at least at the time of your 9 October 2009 visit?

A. Yes.

Q. In fact the gas drainage riser had been installed around March or April of 2009, do you recall that?

A. I’m not sure of when it was installed, but…

Q. Do you have any reason to believe that’s not correct, sir?

A. I’ve got no data in front of me to say otherwise.

Q. And you understand that the gas drainage riser had not been moved before the time of the 19 November 2010 explosion, right?

A. That's correct.

Q. In fact you visited underground at Pike on at least seven separate occasions following installation of the gas drainage riser in the same stub as the Slimline shaft and before the 19th of November 2010, didn’t you?

A. I did.

Q. And you never said to Mr Whittall or anyone else at Pike that the gas drainage riser should be relocated, did you?

A. I did not.

Q. And you never suggested to Mr Whittall or anyone else at Pike that a suction unit be installed on the gas drainage riser, did you?

A. I did not.

Q. Now let’s go to your visit underground on the 22nd of January 2010 and you’ve said in your written evidence that this visit was arranged after you contacted the mine manager, Mick Lerch, wanting an update on mine plans and an underground visit, do you recall that?

A. I recall that.

Q. So let me, Ms Basher ask you to please bring up map 3?

WITNESS REFERRED TO DOCUMENT MAP 3


Q. This is a map located, Mr Poynter, in company files showing the state of development at 19 January 2010, so just three days before your visit and again because this one is not yet available on summation, I would just seek to produce it as exhibit 33.

exhibit 33 produced – PRC PLAN 19 JANUARY 2010
Q. Mr Poynter, is exhibit 33 consistent with your recollection of the state of development at the time of your underground visit on the 22nd of January 2010?

A. As best as I can recollect.

Q. Do you have any reason to believe you didn’t see a copy or version of this map at exhibit 33 at around the time of your January 2010 visit?

A. No, I don’t.

Q. And by now the mine roadways are just starting to be formed in coal, aren’t they?

A. They had made a start in coal, yes.

Q. In fact, do you recall Mr Poynter that the majority of the mines roadways were formed in coal after January 2010?

A. They were, except in April, they had the stone graben.

Q. Now by the 22nd of January 2010, the intake airways were operational, weren’t they?

A. They were.

Q. And those are shown on the intake ventilation roadways on the map at exhibit 33, right?  You see those?

A. Yes.
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Q. And is shown on the map at exhibit 33 the gas drainage pipeline was running along some of the intake ventilation roadways, right?

A. That's correct.

Q. And you walked down those roadways during your underground visit to Pike on the 22nd of January 2010, right?

A. I may have walked, I may have driven, I don't know.

Q. Well there was nothing to stop you seeing the gas drainage pipeline running along the intake ventilation roadways as you conducted your underground inspection on the 22nd of January 2010, was there?

A. There wasn’t.  Are you suggesting that as an inspector that I was, things, are you suggesting that things are only going to happen here if an inspector raises them?

Q. I'm just asking you a question whether you were, there was nothing to stop you seeing them and I think you've answered that sir.

THE COMMISSION ADDRESSES MS SHORTALL

cross-examination continues:  MS SHORTALL

Q. So let me take you, Ms Basher, if we could pull up DAO.031.00002?

WITNESS REFERRED TO DOCUMENT DAO.031.00002

Q. And this is a version of a current mine plan as at the 19th of November 2010 about which Mr Whittall gave evidence in Phase One and just so you know Mr Poynter was re-produced in response to a request from the Commission that it include the heading names and my question to you is whether you recognise this plan which I’ll seek to have produced as exhibit 34, sorry, it’s already in, it’s the DAO number, so I don’t need to do that.  Do you recognise this plan is generally showing the layout of the mine around the time of your last visit, just two weeks before the explosion on the 19th of November?

A. It’s likely that the extraction area would’ve been smaller but it’s the general layout.

Q. By extraction area, can you just show me where on the map you thought could be smaller?

A. It’s the end of the hydro-panel, where you've got the word Waratah guzzler.

Q. And can you identify on this map the area known as Spaghetti Junction?

A. I can identify the area known as Spaghetti Junction.

Q. And where is that on this map?

A. Spaghetti Junction’s down by where the return goes to the fan, just behind substation SS601, it’s in that area.

Q. And the drift runner at the time of your November visit dropped you off around Spaghetti Junction and then picked you up from that location.  Is that right?

A. The reality is, I don't recall exactly where I got dropped off and picked up.

Q. Now I think you said earlier that you would generally spend three to four hours underground.  Is that right?

A. It would depend on the visit and depend on the time that I had.

Q. Do you recall how long you spent underground during your November 2010 visit?

A. I don’t.

Q. Any reason to believe it was any shorter than three to four hours?

A. it would probably three hours from the time I got into the mine and the time I got out.

Q. Mr Poynter do you recall which way you walked during your 2 November 2010 visit?

A. No I don’t Ms Shortall.

Q. Now you've given evidence that Mr Ellis was with you, right?

A. Yes.

Q. And I also act for Mr Ellis and I'm instructed that, well actually let me just bring up a map and if it’s not consistent with your recollection I won't ask you any further questions on it and I’ll just see if it refreshes your recollection.  It’s at map 7 and it’s an identical version of the map we’ve just looked at but it’s highlighted with what I understand I'm instructed from Mr Ellis is his recollection and we can put this in by way of reply to assist the Commission, his recollection of the area that you walked, or that he walked with you on the 2nd of November 2010.
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Q. Just the highlighted route on this map, which I'll seek to have produced as exhibit 34 refreshed.

exhibit 34  produced – MAP OF PRC WITH HIGHLIGHTED ROUTE
A. Well it doesn’t show us going into the hydro section, which we did.

Q. And that was my question to you.  Do you recall going into the hydro section?

A. We absolutely went into the hydro section and we stood alongside the Waratah guzzler.  There was a process whereby we had to isolate those things prior to going in advance, so that I could inspect the goaf and we also walked to where the – we went and had a look at a roadheader operating and I think it was probably the roadheader in RH01.  

Q. In terms of the path that you walked to get access to the roadheader and up to the panel, does looking at exhibit 32 in the highlighted part there refresh your recollection at all as to the way you walked to get up there?

A. It doesn’t.  I know that we didn't go up to the continuous miner place, ‘cos I was told it wasn’t working on the day.

Q. Now at the time of 2 November 2010 visit, there were fixed gas sensors in the locations identified in the map at 34, is that right? 

A. At 34?

Q. Sorry, well I’m calling it exhibit 34.  The map that you have in front of you shows some fixed gas sensors.  Do you recall being aware that there were fixed gas sensors in locations?

A. I was aware that there were fixed gas sensors.  I couldn't, I can't recall the exact locations of them.  

Q. Do you recall walking past methane sensors during part of your 
2 November 2010 visit?

A. The only methane sensor that I recall from that day is the methane sensor that was on the monitor, where the monitor operator worked from.  

Q. Well no one at Pike ever denied you access to inspect Pike’s gas sensors in its mine, did they?

A. No they didn’t.

Q. And no one at Pike ever denied you access to inspect the calibration records for Pike’s gas sensors, did they?

A. No.

Q. And no one at Pike ever denied you access to inspect the maintenance records for Pike’s gas sensors, did they?

A. No they didn’t.

Q. And no one at Pike ever denied you access to information about the maintenance of the gas sensors, did they?

A. No they did not.

Q. And no one at Pike ever denied a request from you for information about the number and placement of gas sensors, did they?

A. No they did not.

Q. And no one at Pike ever denied a request from you for information about the type of sensors in use, did they?

A. They did not.

Q. And as a health and safety inspector, you're able to require the production of documents or other information, aren't you?

A. I can.

THE COMMISSION ADDRESSES MS SHORTALL 
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cross-examination continues:  Ms shortall

Q. Now Mr Wilding asked you yesterday Mr Poynter if you'd ever raised any concerns with Pike about the construction or quality of its stoppings and you responded that, “They appeared to be standard, bored and bratticed.  Do you recall that?

A. I made that statement, yes.

Q. And then you added, “That they could have been better.”  Those were your words used yesterday and my question to you is that you didn't say that to Mr Whittall or anyone at Pike before the 19th of November 2010 did you?

A. I never raised it as an independent issue, no.  I think I've already said that in a previous statement Ms Shortall.

Q. Now I just want to ask you a couple of questions about the fresh air base at the base of the Slimline shaft.  Do you recall that that was installed since around March 2010?

A. It would be about that time.

Q. And you visited underground at Pike on at least three separate occasions following installation of the fresh air base at the base of the Slimline shaft and before the 19th of November 2010 didn't you?

A. That's correct.

Q. And you said yesterday that you'd actually been in the fresh air base at Pike hadn't you?

A. I have.

Q. Now by January 2009, I just want to go back in time.  The main vent shaft had been dug and the mine had scheduled the installation of a hoist to allow both sides of the shaft to be supported, right?

A. Correct.

Q. And in connection with this installation you and Mr Firmin arranged for the then senior inspector Mr Walrond to meet with the design engineers, Farra Engineering in Auckland, right?

A. That's correct.

Q. And that’s touched on in the email that we talked about earlier from July 2008?

A. That's correct, yes.

Q. And that meeting went ahead as you recall?

A. As I recall, I asked for Mr Walrond to do it because he had experience in the sinking of a shaft in an area that I was not quite familiar with.

Q. And no one from Pike River was present at that meeting were they?

A. I don’t know who was at the meeting, I can have a look at the minutes and see who attended.  I’m not sure, but certainly John Walrond was there and the designers.

Q. Are you able to recall one way or another whether the company was there?

A. No, I'd have to look at the minutes of the meeting.

Q. Well let me just take you to those just to clarify that.  Ms Basher if we could pull up DOL3000040012/4

WITNESS REFERRED TO DOCUMENT DOL3000040012/4

Q. Do you recognise this document as a summary set of minutes from the meeting in Auckland about the event shaft construction?

A. Yes it’s a summary set of minutes between Farra Engineering Design, John Walrond and...

Q. And as you look at who was present which is identified in the top paragraph on this document Mr Poynter, does that refresh your recollection that no one from the company was present?

A. I can see there's no one from the company present.

Q. And the design of the hoist to allow both sides of the shaft to be supported, it was actually agreed with the Department wasn’t it?

A. The Department reviewed the design to ensure that we were comfortable with it, the final design was something that was the responsibility of Farra Design.  We don’t approve designs.  It’s not part of our role.  We got involved in an early stage because it made sense to work with the engineer and designer about some of the issues that we felt were necessary in the design work and we were just trying to satisfy ourselves that the things that we would've been concerned about were being ticked off in the design.

Q. Well the Department actually accepted the design that Farra Engineering presented didn't it?

A. I’m not sure what particular wording was used, but from the point of view of the Department and the inspectors, our right or role to do approvals of plans was removed with the change of the legislation.

Q. If I could just Ms Basher please have brought up the document at DOL3000040011/2, the second page of that document.

WITNESS REFERRED TO DOCUMENT DOL3000040011/2
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Q. And Mr Poynter, do you recognise this document as a letter sent by Mr Walrond to McConnell Dowell on the 25th of July 2008, do you see that?

A. Yes.

Q. And if I could just draw your attention to the second paragraph of that letter, and I’m just reading from the document, “I had some discussion with our two South Island mining inspectors and can advise that we accept the design that Farra Engineering has presented along with matters raised in the meeting notes.”  Do you see that?

A. I can see that.  It doesn’t say we approved it though.

Q. It says, “accepted” doesn’t it, sir?

THE COMMISSION ADDRESSES MS SHORTALL 

cross-examination continues:  Ms Shortall

Q. Let me just move, and I believe this line of questioning should be okay, move to the collapse of the vent shaft over several days starting in early February 2009.  Do you recall that, Mr Poynter?

A. Yes I recall, the vent shaft collapsed.

Q. Right, and do you recall requesting information from the mine manager in February 2009, Mr Louw, about the installation of the Alimak shaft?

A. I did.

Q. And I understand from your evidence, your written evidence, that it’s your position that the Department had no input into the final decision for the installation of the Alimak shaft –

A. That’s correct.
Q. That’s your position, isn’t it?

A. Absolutely.

Q. And I just want to confirm with you that you knew that a ladderway was planned to be installed in the Alimak section?

A. Yes.

Q. And you actually spoke with Mick Bevan at Pike in April 2009 about the size of the Alimak, about it being 2.5 by 2.5 metres in size?

A. I was provided data also by Mr Slonker on safe standard operating procedures and a few other items that I was not aware of, not familiar with an Alimak shaft and I wanted to see what the standard operating procedures were for the people that were working in it.

Q. Now you’ve said in your evidence that you raised the issue of the second means of egress during your 8 April 2010 visit to Pike and you met with Mr White and Mr Lerch during that visit.  You’ve confirmed that to Mr Haigh this morning?

A. Correct.

Q. Thank you.  And you’ve said at the time, this is in your written evidence and I just want to explore this with you that, it was your view, “That a prohibition or improvement notice had the possibility of failing if Pike River challenged it in Court, because technically a person could climb up a shaft and exit the mine.”  Do you recall that from your written evidence?

A. Yes, I recall that from my written evidence.

Q. But no one at Pike said to you that the company would challenge this matter in Court, did they?

A. Nobody at Pike said to me that they would challenge it.  I’ve said all the way through my evidence that at no stage did Mr White, Mr Lerch, or any of the officials that I talked to indicate to me that they weren’t prepared to put in a second means of egress.
Q. And given your dealings with Pike, Mr Poynter, you didn’t really have any reason to believe that Pike would challenge it in Court, did you?

A. I’m not sure of the relevance of your question.  I was looking at the clause.  I was considering what action I might be able to take and I came to the conclusion that if I did take action and it was challenged, then I believed it had a potential to fail.  And I raised that in my – that was in my Insite note and a discussion that I had.

Q. With who?

A. With Johan Booyse.
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Q. Now following 8 April 2010 visit you asked Mr White and Mr Lerch to send you a copy of their programme for installing the additional walkout egress, right?

A. Yes, that's correct.

Q. And as you've explained this morning when Mr Rockhouse sent you those documents a few days later you didn't have what you requested.  That's right, isn't it?

A. That's right.

Q. Now you didn’t contact Pike immediately and ask for the documents you wanted, did you?

A. No I didn't Ms Shortall.

Q. You didn't even do so in the days or weeks following, did you?

A. No I did not.

Q. In fact although you had interaction with Pike over the next several months it was not until four months later, during a visit on the 12th of August 2010, that you followed up on this matter, was it?

A. No it was not.

Q. It wasn’t of such concern to you that you followed up sooner, was it?

A. I have already conceded in this courtroom that given all the information that was available, could’ve been available to me, that I was unable to make a judgement of the actions that might’ve been appropriate.  I've conceded that there may have been an alternative route given the other incidences that we’re now aware of that I could’ve taken.  I can't change that.  So to suggest to me that I just stopped being concerned about it is incorrect.  There are other things that I was doing all through that period including in June dealing with a loss of a grandson.  So I find it a little bit rich to be suggested to me that I just wasn’t following up 'cos I wasn’t concerned about it.

Q. Now even on the 12th of August Mr Poynter you didn’t raise the second egress point until the end of your inspection, did you?

A. That's correct.

Q. And in your August 2010 letter to Mr White it was the last issue or lowest priority, number four in your letter sent to the company.  Isn't that right?

A. So you're suggesting that when I write a letter I've got to prioritise the most important one at the top and the least important at the bottom?  I think, I just don’t think that’s a fair statement.  Because it was on the bottom of the letter it was least priority.  It should’ve been the highest priority to Pike River.  They’re the ones in control of the workplace Ms Shortall, not the inspectors.

Q. Well I'm just going to put to you that notwithstanding that you're in contact with Pike about matters during the intervening period, it was then another two and a half months during your 2 November 2010 visit that you followed up to obtain the memo Mr Poynter.  That's right, isn't it?

A. I was aware that they were in the process of putting a plan together.  I’d had a conversation with Mr White and he expressed what seemed to be a reasonable supposition that there are alternatives available than the 700 metre stone drive, they were working on it, they were developing a plan to look at what was the fastest and quickest way to get a second means of egress.  On that basis I waited for Mr White to present that plan to me.  In August when I put, “I want a timeline and a plan” it was so that I had something in writing to show that there was a commitment to complete this.  The long term view would’ve been to get quite specific stages for the development of that so that it could be monitored.

Q. I’d just like to come to your notes just for a couple of questions Mr Poynter.  In your written brief you refer to having a concern after the shaft collapsed, as to how long it would take to drive another access at the mine.  Do you recall that in your written brief?

A. Correct.

Q. But that’s not mentioned anywhere in your notes of that 8 April 2010 visit, is it?

A. I've also conceded in the court that I'm not the best note taker when I'm visiting a mine.
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Q. But the Department’s position, the department that you worked for at the time is that if it’s worthwhile making a mental note of something, it’s worthwhile making a written note isn't it?   That’s the Department’s position.

A. I believe that is so.

Q. And in fact, that precise language is used in the Inspectors’ Manual of Best Practices, isn't it Mr Poynter?

A. It is in respect to investigation.  

A. And there’s no mention in the notes of your 12 August visit of the concerns that you've now talked about before this Commission, concerning the second means of egress, are they?

A. In my notes, other than a jot, no. 
Q. And the Department emphasises to inspectors the importance of making out a written record, right?

A. That is a requirement.  I tended to put my written record into my Insite notes and that way I had an electronic copy.  I didn't have a notebook that I was going to lose.  The notebooks we use underground get covered in coal and dirt.  It’s not the easiest environment to walk around and take contemporaneous notes.

Q. Well, the type of concerns that you've been talking about to the Commission aren't reflected in your Insite notes either, are they sir?

A. I believe they are.

Q. Where?

A. What concern are you talking about?

Q. Well let's take –

A. The time that it was going to take to drive?

Q. Yes.

A. No they’re not.

Q. What about the concern that you've talked about before the Commission that the shaft did not provide a suitable second egress from the mine.  Where is that in your Insite notes?  It’s not in your handwritten notes, so where is it in Insite?

A. In the Insite note and my letter to Mr White, I stated that a second egress needs to be completed.

Q. And I don’t want to stay on this point for much longer Mr Poynter, but you would agree with me that in that letter, the 30 or 31 August letter that Mr Haigh showed to you this morning, there’s no words written there to the effect, the specific effect, that the shaft didn't provide a suitable second egress from the mine, is there?

A. Those words are not specifically written in my letter.

Q. And do you recall, and I can bring it up if it will assist, but I'm conscious of time, that the Department’s manual for inspectors specifically states and I'm quoting and for the record, this is at DOL3000100001/243, “Information that is not written down is subject to the vagaries of memory, whereas written notes are permanent.”  Do you recall that from the manual sir?

A. Not specifically, but I expect that something like that could well be written.

Q. Now, you answered some questions yesterday about how the Health and Safety in Employment Act provides inspectors with broad powers, including issuing improvement, prohibition and infringement notices, right?

A. Correct.

Q. And we’ve confirmed that you never issued any of those notices against Pike River, right?

A. We have confirmed that.

Q. But you were prepared to deploy those tools if appropriate, weren't you?

A. I was.

Q. In fact, you would've issued a prohibition notice on the roadheader after the gas ignitions in November 2008, wouldn't you, but the mine had already addressed the issue.  Do you recall that?

A. The mine had already voluntarily withdrawn the machine from the face.

Q. And you certainly issued lots of improvement notices on other mines, didn't you?

A. I have issued improvement notices and prohibitions and warnings.  

Q. And one of the functions of inspectors in section 30 of the Health and Safety in Employment Act is to take all reasonable steps to ensure that the Act is being complied with, right?

A. Correct.

Q. And you would agree with me, wouldn't you, Mr Poynter, that it wouldn't have been a reasonable step to note in Insite that you believed the vent shaft met minimum standards if the Act wasn’t being complied with, would it?
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A. I’m trying to think of an answer Ms Shortall.  If I haven't followed policy then I have followed policy in that instance.  There is no minimum standard.  Discussions I've had throughout this has been about the fact that when you look at the term, “egress,” and you have the debate around, “Can you egress the mine via that shaft,” the answer to that is, you can climb up it with some severe difficulty.  So if you say is it an egress, can you egress out of it, the answer is, yes you can but it’s really difficult and with the plans that the mine had in place for development, it wasn’t a suitable means for that mine for the purposes of the developments that they were going to do in the future.  I've said that a number of times.

Q. On the 16th of July in 2009 you accompanied the Minister of Labour Kate Wilkinson on an underground visit at Pike didn't you?

A. I did.

Q. And this visit occurred four weeks after completion of the installation of the Alimak, right?

A. It did.

Q. So you knew on the 16th of July 2009 that if the drift became blocked and the Minister needed to escape the mine she would've needed to climb the Alimak and a bench shaft right?

A. So did the people that took us down Ms Shortall.  They had prime responsibility to ensure if people are entering their mine that it’s safe to do so.

Q. And you didn't say to the Minister or anyone else on that visit that the visit shouldn’t go ahead in those circumstances did you?

A. No, and neither did Mr Whittall when we had a meeting prior to going underground.

Q. You didn't call off the visit did you?

A. No I didn't.

Q. You didn't think it was unsafe to go underground that day did you?

A. I didn't think it was unsafe to go underground that day.

Q. Now you were here yesterday when Mr Firmin – actually it would've been on Tuesday now I think when Mr Firmin gave evidence, right?

A. Not for all of Mr Firmin’s evidence, no.

Q. Well Mr Firmin said that just two of the underground coal mines that he inspected before the 19th of November 2010 had underground refuge chambers, East Mine and Spring Creek and my question to you, I just have a couple of questions on this, did any of the other mines that you inspected have underground refuge chambers before the 19th of November 2010?

A. Only the two mines Mr Firmin talks about.

Q. Do you know whether Spring Creek had started hydromining before Solid Energy installed a refuge chamber at that mine?

A. I don’t know, it was before my time as an inspector.

Q. Prior to the 19th of November 2010 had you been inside the refuge chambers at East Mine and Spring Creek?

A. I have.

Q. How did the fresh air base at Pike compare to those refuge chambers?

A. It was totally different in that they were solid structures, Spring Creek had CABA sets which is an oxygen supply that when you went into the chamber you could don your CABA set and then look to self-evacuate.  There's a lot of debate about the use of refuges in underground coal.  I’m aware of the debate.  The general feel I think within the industry is that evacuation is always the best option and that using a refuge would probably be the least preferred option but at those two mines they determined they would have a refuge bay.

Q. Now the comparison between the fresh air base at Pike and your knowledge of the refuge chambers at East Mine and Spring Creek didn't cause you to exercise any of your powers as to Pike did it?

A. No it didn't.

Q. Now Mr Wilding showed you some work order forms yesterday as to which someone had written a note, “Not done,” do you recall that?

A. I recall that.
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Q. Do you understand that the work order system used by Pike runs sequentially such that approximately 17,000 separate work orders have been generated by November 2010?

A. I think I’ve already said that I wasn’t fully aware of all of the systems that Pike were running with respect to their maintenance systems and their recordings.

Q. Well, just in connection with the three that you were shown, that said “Not done”, are you aware of any coal mine in New Zealand that has 100% completion for work orders?

A. No, I’m not.

Q. What about in Australia?

A. I’ve been there four months, Ms Shortall, I haven’t had time to do anything like that.

Q. You just don’t know, sir?

A. I don’t know.

Q. And you would agree with me that it’s possible with respect to the three that you were shown yesterday that the equipment may not have been inspected such that the work order may not have been done because the equipment wasn’t even in service?

A. That’s possible and it may have been not signed-off as done simply because there was a glitch in the system and it wasn’t signed off.  There are lots of reasons why a work order won’t be signed-off.  I was shown them and asked if I was aware of the documents.  The answer is no, I wasn’t aware of the documents.

Q. Now, you were also shown other reports yesterday in which health and safety issues were noted.  Do you recall that, a series of reports?

A. I recall a series of reports.

Q. Would you agree with me Mr Poynter, that the fact that those issues were noted, there’s a record of those issues, is evidence that a health and safety system was in existence?

A. It’s evidence that there was recording going on of the incidents occurring, it didn’t appear to provide the evidence that the issues that were being raised were being dealt with.

Q. On the face of it, it’s my point –

A. On the face, that’s exactly what it showed.

Q. There was nothing on the face of those documents that could tell you one way or another, whether those issues weren’t addressed by the company, was there?

A. Of the documents I saw, there was nothing that said whether or not those issues were addressed.

Q. It’s possible that they could’ve been, isn’t it sir?

A. And it’s also possible that they might not have been.

Q. But it’s possible that they could have been, would you agree with that –

A. It is possible they could’ve been addressed.

Q. Now Mr Wilding also showed you an investigation report for March 2009 that included language about a systemic failure across several departments at Pike.  Do you recall that?

A. I recall the document that was shown to me.

Q. Do you recall Mr Poynter that in March of 2009, Pike was still hiring staff to fill its departments?

A. That's correct.

Q. Do you recall that the project was still in a relatively early phase?

A. It was in a relatively early phase.

Q. You don’t have any reason to believe, do you Mr Poynter, that any systemic failures identified across departments in March 2009, still existed well over a year and a half later in November 2010, do you?

A. I don’t.

Q. Now, when you conducted inspections at Pike, alongside the mine manager you were the most qualified person onsite, right?

A. I’m not quite so sure about that Ms Shortall.  There were a lot of people onsite and it depends on what you’re talking.  If you’re talking about qualifications on underground mining, I had a first class mine manager’s certificate, that was granted in 1985.  There may well have been people that had much more knowledge than I did and expertise in their specific areas, so I think it’s a qualitative answer that I had a first class mine manager’s certificate.  I didn’t have a degree.  I think Mr White might have a degree as well, but I don’t.

Q. And when you conducted your underground inspections at Pike, you exercised your discretion about what matters to explore and what to inspect, didn’t you?

A. Yes, Ms Shortall.

Q. You exercised your discretion about what matters, to the extent to which you would expect matters, didn’t you?

A. I did use my discretion.

Q. And although you were asked lots of questions yesterday about matters you say weren’t brought to your attention, no one at Pike ever refused you access to information, did they?

A. No, and neither did they offer it.

Q. No one at Pike stopped you asking questions or probing matters, did they?

A. No, they didn’t.

Q. Rather the decisions about the extent to which you probed Pike, and sought detail, were made by you, right?

A. They were on the basis of the information that I was using to make that decision and again, I conceded that I did not have all of the information to make the decisions I was making.
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Q. And decisions about whether you looked at issues like methane drainage or emergency preparedness were made by you, right?

A. That is correct.

Q. And you were a warranted health and safety inspector such that you had a duty to take all reasonable steps to ensure that the Health and Safety Employment Act was being complied with, right?

A. I was.

Q. And you took that duty seriously didn’t you Mr Poynter

A. I did.

Q. And you understood that people were relying on you?

A. I did.  They were also relying on the employer to provide a safe place of work where the primary responsibility under the Health and Safety Act lies.  The primary responsibility for the health and safety of any work site lies with the employer and as an inspector I have said in this court I had limited views of the mine.  It’s a snapshot, it’s like going down and taking a camera picture and I can only determine the actions that I'm going to take on what I see and what I hear and what I know and the data that I had was the data I used to make my decisions.

Q. And you made decisions about what data you sought, didn’t you sir?

A. Yes I did.

Q. Now when you conducted underground inspections at Pike the fact that there were only two Department of Labour inspectors and you considered I think your words to the Commission have been, “That the structure was dysfunctional,” that didn't impact the quality of your inspections when you were underground at Pike, did it?

A. It had an impact on the amount of time that I was able to spend at any one site.

Q. Well I'm asking about the Pike site.  Do you believe that the fact there were only two inspectors and –

A. I believe I did the best job I was able to do at Pike when I did an underground inspection, based on the information that I had.

Q. And my question to you Mr Poynter is whether you take the position that the fact there were only two inspectors and that you considered the structure to be dysfunctional, did that impact the quality of your inspection work when you were underground?  I understand it may have affected your follow-up and those sorts of things.

A. Yeah.
Q. But when you're underground, did it impact the quality of what you were doing?

A. I don't think it impacted on the quality of what I was doing where it may have had an impact, the structure that I'm talking about now is where I had an issue that I was a little unsure about it made it more difficult for me to go somewhere and get it resolved.  Because then we were left in the position of Michael and I having to talk to each other and make some sort of decision that it wasn’t reasonable for us to have to make.  By having a chief inspector of mines, we would’ve had a structure whereby we could’ve sat down with a chief inspector, I could’ve raised issues if I had concerns and they could’ve been much easier for us to resolve.

Q. You didn't inspect Pike’s mine any differently to any other mine that you were inspecting at the same time, did you, Mr Poynter?

A. No.

Q. You didn’t give Pike any light treatment, did you?

A. No.

Q. You applied the same standards as you did to all the other mines you're inspecting at the time, right?

A. Yeah, with the exception of a particular mine that was resistant to voluntarily compliance.

Q. But that wasn’t Pike, was it?

A. That was not Pike.

Q. Now during the course of your evidence yesterday you talked about being given an impossible task.  I think they were your words, by the Department, as the sole inspector with oversight of health and safety at the Pike Mine, right?

A. No, not at the Pike Mine Ms Shortall.

Q. It’d be helpful if you could explain what you meant by that reference?

A. I was saying that to expect two inspectors to deal with the size and workload that we were confronted with was unreasonable.  It was almost an impossible task to do, we were doing three-monthly visits, they were snapshots and it was the same for Pike, was the same for Spring Creek, it was the same for East Mine, tunnels in Auckland, they were getting a visit probably every six months, probably less of a hazard but they were getting visits.  The opencast, a thousand quarries, you know, it was just an impossible task.

Q. Now you mentioned several times in your evidence yesterday being part of the investigation team.  Do you recall that?

A. In the very early phase, yes.

Q. And what do you mean by that, “in the very early phase”?

A. After, when the Department of Labour started the investigation phase post 19 November –

OBJECTION:  MS McDONALD (15:00:12)
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Q. – in the very early phase?

A. After, when the Department of Labour started the inspection, the investigation phase post-19 –

objection:  ms mcdonald (15:00:12)

THE COMMISSION ADDRESSES MS SHORTALL

WITNESS STOOD DOWN
legal discussion – commission as chambers
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cross-examination continues:  MS SHORTALL

Q. Mr Poynter I was actually at the point of, I was on the last page of my questioning when we took the break there and I'm happy to complete my questions there.  So thank you for your time.

A. Thank you.

cross-examination:  MR NICHOLSON

Q. Mr Poynter so I'm counsel for McConnell Dowell.  When you were being questioned yesterday by my learned friend Mr Wilding, he asked you about whether you ever had occasion to look at documents held by contractors at Pike River.  Do you remember that?

A. Yeah, that's correct.

Q. And for the record that was at page 3114 of the transcript.  Now your answer to Mr Wilding suggested that you never looked at contractors documents and I just wonder whether that’s a very strong statement or whether you might’ve looked at them on some occasions?

A. It’s possible I looked at them on some occasions.  I guess on some respect we looked at contractors documents and we looked at the Farra vent shaft design so that maybe that’s fair.

Q. Because McConnell Dowell hadn't filed their Phase Three evidence yet but when they do, that evidence is going to say that on at least one occasion in 2010 you went down to their office at the Pike Mine site and looked at some documents down there.  Do you remember doing that?

A. Not specifically I, can you tell me what the documents were?

Q. You looked at, well their evidence is going to be that you looked at some shotfiring tickets?

A. As part of the HSNO audit that we did, we did go into the McConnell Dowell office and we did inspect, indeed look at shotfiring tickets as part of that audit process.

questions from COMMISSIONER HENRY:

Q. I just wanted to ask you a quick question about the Braithwaite triangle Mr Poynter.  Your colleague mentioned it several times, I asked him a question about it, Mr Firmin.  Is that something that you had training on when you were with the Department of Labour?

A. I'm aware of it.  There is, it’s, was part of a presentation about how to try and scale where a company was.  I'm not sure whether I followed the Braithwaite model to the letter and some of my assumption may have been more about what I had, what I was perceiving and what sort of documentation I was looking at when documentation was provided to me to determine whether we were dealing with a compliant company.

Q. Did you have any training on it as such, how you use it?

A. No, not that I recall sir.

Q. Did you have any suggestions from your supervisor or anyone else that it should be of the core of your approach as a modern regulator or that it should guide your thinking?

A. I can't remember that specific discussion coming up in any reviews that I ever had.
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questions from COMMISSIONER BELL:  

Q. Mr Poynter, good afternoon.  Just a few questions from me, you said yesterday when you issued, if you were issuing a prohibition notice that you would need to get approval from a more senior officer.  Was that always the case?

A. No, this was in respect of Pike River.  I mean the problem with issuing – it was specifically about issuing one over the shaft, so I’d have had to determine what activities I was going to stop and if I was going to stop a mine working, so you’re actually completely prohibiting part of the mine or part of the activity underground, it would’ve had to have been pushed up to another manager because I was going to have an impact on that company and it was greater than maybe stopping the use of a particular machine, or a bench saw.

Q. So you wouldn't have been worried about getting support from higher up.  Would you have been concerned that that support wouldn't have been forthcoming?

A. With the mine, with the profile that Pike River had, I did have concern that I wouldn't have got the support.

Q. Just another matter, are you happy with quarries being inspected by non‑mining personnel, that have had some sort of basic training?

A. The short answer is, no.  But I was happier for them to be inspected by those people than not get inspected at all.  Basically the primary inspection would’ve been around the plant that was being used, so we were at least making sure that the plant was appropriately guarded and the plant was reasonably appropriate for the task that was undertaken.  The idea was if there were any concerns or anything they noted in the faces or the operation that they had concerns about, they would come back and use us as mentors.  It was not a preferable option.  For me, the preferable option would be employ some people who’ve got quarry qualifications to do the inspections.

Q. And just finally, you talked about certificates of competency.  This is maybe a bit of a difficult question for you, do you think they’re too easy to get in New Zealand?

A. I’m about to get into big trouble.  I think the unit standard process is probably very good, so you’ve got, you’ve at least defined the skills that are required for each of the qualifications.  I think personally where it falls over is that you might get your 21 competencies, but there’s no actual test of that retention of the 21.  As you pass each one you get a tick in the box and you get to the end, you present all the ticks and a letter from your manager to say that you’re a suitable person and the ticket’s issued.  I’ve always been in favour of some sort of independent review to determine whether a person actually understands what it means to manage either an underground mine or to be a deputy or to be, just you really need to understand whether they’ve retained all that information and they’re able to put it into practise in either an oral exam, which is what they do in Queensland and what we used to do here.

Q. So do you think it would be worthwhile having some sort of liaison with a board of examiners in another jurisdiction to give some sort of benchmarking if you like of COCs over here?

A. It could well be.  I understood that there had been some benchmarking done at some stage between the jurisdictions and EXITO.  I’m not sure of that, you’d have to make that enquiry with EXITO.  

questions from the COMMISSION:  

Q. Just a couple of things Mr Poynter, first of all, paragraph 267 of your witness statement, if you could just turn to that?

WITNESS REFERRED TO WITNESS STATEMENT 
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Q. Just the final sentence, in order to make sense of what you're discussing in that paragraph about the vibration monitor on the main fan, is that final sentence correct when you say that Mr White advised you he believed the vibration limits were set too low.  Should it have been too high?

A. Yes Your Honour it should’ve been too high.  The issue was the fan was allowed and they kept it running even though there was evidence of vibration but –
Q. I don’t know we need to go into it because I do understand what you said apart from the last sentence.

A. Yes.

Q. So it’s just a typo really?

A. Yeah.

Q. Yes now secondly, you were shown a considerable number of documents yesterday by Mr Wilding which you weren't familiar with.  On one view of it apart from the technical aspects that many of those documents were dealing with, it might be thought that they also provided an insight into the culture within the Pike River Mine.  Did you think that in relation to them?

A. It could, you'd have to follow through each incident and see where the incident got to.  I think it showed that the reporting of incidents is what’s happening and there was a system capturing them but just on the data that was shown to me, it appeared that the implementation or the next phase was either missing off the documentation, so it may have been completed or it may have been signed off but –

Q. Yes well what I’m more directing you to is whether many of the events which are reported in those documents did not shed light on prevailing culture within the mine.  Did you not form a view about that as you…

A. I think it does give you an insight to – you'd have to look at the events and do some analysis I think sir.  They may be a series of individual occurrences.  You'd have to pull them out and collect them into the various boxes to see whether we were dealing with a whole lot of either human failures or whether we’re dealing with institutional failure or whether it was, I’m trying to think of a name of the other, it’s either an institutional, intentional…
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Q. Well given, for example, the instances of bypassing and also the writing in some of those reports where some of the authors were plainly frustrated, if not despairing about what was happening, are you surprised that you had not picked up on any of that in any of your discussions with men in the mine as you made inspections?

A. I am sir.  

Q. Looking back, is there anything that you can think of which might explain why you hadn't picked up on that or people had not chosen to confide in you about the sort of concerns they were writing about in some of the reports?

A. I have thought about why that might be.  Personally, I have always found myself, I have always thought of myself as being approachable.  I never hid from anybody that I was a mines inspector.  It was, my personal phone number’s in the phonebook.  I was very easy to find.  I really haven't been able to come up with an explanation as to why that would be.

Q. Just so we have a better sense of it.  In a typical visit, did you invariably talk to men in the mine away from whoever was escorting you on the day or did it only happen occasionally?

A. Usually we were able to get a situation where I could be left with the workers for a short period of time.  Not purposefully saying to manager, “Look, go away.  I want to talk to the men,” but you know, quite often when the manager’s underground or your escort, there will be issues that will be raised by the men and he’ll say, “Oh, look, I just need to go,” so that leaves me either in a workplace or a crib room.  It was quite useful to catch people in there, when they were having crib and you could sit down and just have a general conversation with them, but –

Q. So in general, would you get to speak to one or two, or how many people?

A. Well a workface could have five or six or seven men in there.  Crib room could have up to 10, so you know, it wasn’t one or two people.  It could be a group of people.  So you know, it could be six, seven eight people in a visit.
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questions arising – nil
witness excused

cOMMISSION adjourns:
3.36 PM

coMMISSION resumes:
3.54 PM

MS McDONALD CALLS

ALAN COOPER (SWORN)

Q. Mr Cooper, is your full name Alan Cooper?

A. Yes it is.

Q. And you've completed a brief of evidence, I think, dated the 21st of October 2011.  Is that correct?

A. Yes.

Q. And that’s a true statement of your evidence?

A. Yes it is.

Q. Do you have a copy of that brief with you?

A. Yes.

Q. And just by way of introduction, I think you’re employed, aren't you, as practice leader, health and safety practice department with the Department of Labour?

A. Its health and safety practice development, yes.

Q. Sorry, did I misread that, sorry.  And that’s I think a level five position within the organisation.  Is that right?

A. Yes, it’s an advisory role.
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cross-examination:  mr wilding

Q. Mr Cooper, if I could turn first to the issue of the training and ask you just to say, what are the high hazard industries that the Department’s responsible for?

A. There’d be a number of industries that could be classified as high hazards.  The two particular industries that we’re paying attention to would be the oil and gas industries and the coalmining industries.  The Department has made a decision to establish a high hazard unit to address those particular industries.  I think it would be fair to say that there would be other industries around the country such as chemical that could arguably fall into a high hazard category.

Q. Has the Department got a project to assess what are the high hazard industries?

A. At this stage the high hazard unit is to cover the oil and gas industries and the coal industries, and there were some early discussion about how we might assess what further scope there might be to consider a high hazard approach for other industry areas.

Q. Just looking at the current situation, do the inspectors of the industries currently identified as high hazard receive specialist training focussing on those industries prior to their appointment as an inspector?

A. No, the training for receiving a certificate of appointment as a health and safety inspector is not focussed on any specific coalmining activity.

Q. So you would be aware then that based on the evidence the Commission’s received, underground coalmining inspectors don’t receive training or assessment in relation to the Health and Safety in Employment (Underground- Mining Regulations) 1999 as part of their certification?

A. No they don’t.

Q. Why not?

A. The primary focus on the warrant training has been around a range of skills and health and safety factors which exist across a number of industries and understanding the legislation and powers.  Having listened to the evidence over the last few days, I would acknowledge that it would seem that there should be some training that covers the underground mining regulations, as it is clear, from the inspectors, from what they’ve said that some additional interpretation about how those regulations might be applied would've been of benefit to them.
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Q. Would it be fair to infer that it was assumed that the fact that a underground coal inspector had a first class mine manager’s ticket, was considered to be sufficient specialist expertise for the job of inspecting?

A. It would be fair to say that with regard to understanding the technical and mining-specific issues that they would deal with as an inspector, that a high level of value was put on that qualification.   I would note that the Department did also have the role of senior advisor mining and the way in which the Department operates would leave open the opportunities to contract any additional advice but I accept that that was on an as needed basis.  We may seek some written information in relation to the high hazard role being developed.  

Q. Has the Department carried out an assessment of the training that is required for inspectors of high hazard industries?

A. At this stage, there hasn’t been an assessment, although it is the intention of the Department that the method of operation will become more focussed towards systems audit and therefore from that, it is clear that those inspectors should be trained in systems audit and as previously acknowledged, we need to look at some specific training and guidance regarding those regulations.

Q. Do I take it then that the Department hasn’t looked at the type of training that is given to those responsible for health and safety oversight in the civil aviation context?

A. The Department of Labour doesn’t cover the civil aviation industry.

Q. Well, I understand that.  My question is directed at whether or not it’s considered the type of training given to those responsible for oversight of those, that industry, to help them better understand the training that their inspectors might need.

A. At this time I'm not aware of any such consideration.  The high, I would note that the high hazard unit recruiting process is currently happening and that would be a clear starting point to assess what training is needed.
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Q. So accepting that this may be looked at by the high hazard unit, does that mean that certainly up to the Pike River tragedy, the Department hadn’t given consideration to the nature of the training given by regulators to underground coalmining inspectors in overseas jurisdictions?

A. If such consideration was given, I would’ve expected that would’ve been by the senior advisor for high hazards and I’m not aware of whether that was done.

Q. You would be familiar with some of the experts in high hazard regulation and theory, for example Dr Andrew Hopkins?

A. Yes, I am.

Q. And from the human factors perspective, of course, Dr Callaghan?

A. Yes.

Q. Does the Department have within it, experts in the health and safety regulation of high hazard industries?

A. There’d be a number of our staff who have a level of understanding but to my knowledge, no one who would hold themselves out to be an expert in that field.

Q. So does that mean that the Department will need to have or contract experts to assist it to design an appropriate training regime?

A. I don't believe that’s a decision that I could commit to, but certainly the Department has in the past contracted experts in various regulatory fields to assist in developing staff.

Q. You’ve already drawn attention to the lack of training in relation to auditing.  Do you also agree that the underground coal mine inspectors don't, as part of their departmental training, receive training in risk assessment?

A. The approach taken by the Department is more focussed towards supplying the hierarchy of controls.  Risk assessment models are not generally promoted by the Department of Labour, but it is my understanding that one of the inspectors had been sent for a risk assessment course that was specific to the mining industry.
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Q. Yes, Mr Firmin gave evidence to that effect?

A. That's correct.

Q. You would be familiar with the concept of lead indicators?

A. Yes I am.

Q. And also of high potential incidents?

A. Yes.

Q. I take it you would accept that overseas regulation of high hazard industries from the health and safety perspective is moving increasingly towards focusing on matters such as lead indicators, high performance indicators, auditing?

A. Certainly the health and safety industry is shifting towards that focus on leadership and culture.  I would not be able to say specifically what overseas regulators have done to deal with that from a regulatory perspective.

Q. Is your understanding of the evidence that you have listened to over the last few days to the effect that the coal mine inspectors don’t tend to focus on those sorts of matters, lead indicators, high potential incidents and auditing?

A. It’s clear from the evidence that they have not and I would say that given the normal operating model of the Department I would not expect that they would have.

Q. So would you agree that there's a divergence then between the matters that they focus on in the course of their inspections and modern or the most modern health and safety methodologies?

A. Yes as I said I agree that with regard to a, at high hazard industry that the method of assessment should shift towards an audit based approach, a systems audit based approach.

Q. So does that mean you do accept that there's a divergence between that modern regulation of high hazard industry and the approach that has been taken towards inspecting Pike River?

A. I accept that there is a divergence, yes.

Q. Is that a divergence that the Department has had any system in place for trying to identify, not just in relation to coal mine inspection but in relation to inspection of any workplace?

A. The Department has over the past few years given consideration to its regulatory approach.  There has been in a general sense considerable discussion with regard to concepts of modern regulation.  As a Department we are aware of the challenge in determining how we actually prioritise and focus our work and we have had projects running to think about that in a broader context of how we actually determine which of the matters that are brought to our attention are actually responded to and what the nature of response would be given the differences or the different types of situations that are reported.  It is quite broad-brushed, but certainly an underlying concept of that is that the response that we give has to take into consideration such matters as the nature of the industry and the Department’s business priorities.
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Q. But would it be fair to say that the divergence to which we’ve been referring wasn’t one that was picked up by the Department prior to the Pike River tragedy?
A. Certainly from my perspective the particular issues around underground coalmining were not something that was in my focus and had not been raised with me to actually focus on.

Q. Ms Basher could I please ask for CAC0111/5

WITNESS REFERRED TO DOCUMENT CAC0111/5

Q. This is page 4 of the Department of Labour’s mining and extractives business plan 2008/2009 Mr Cooper and you'll see the second to last box on the page says, “The mining fatal incident frequency rate (FIFR) compares unfavourably with other New Zealand workplaces as well as with mines in developed overseas countries.”  The Commission now has quite a lot of information about accident rates that has been provided by the Department.  Is that type of information considered when assessing the extent in nature of the training that inspectors are required to have?

A. I am unable to say.  I have not been involved at that level with the training content when it was first established.

Q. You are one of those who has a role or responsibility in relation to training?

A. Yes, I provide a level of advice and support to the learning management team and recently that has been specifically around the areas of investigation interviewing.

Q. So in the course of your work with the Department, have you been aware of this type of information about incident rates in the underground coalmining industry?

A. I believe I may have seen this document after the Pike River explosion but certainly I haven't looked at the specific data around coalmining industries and with that level of focus.

Q. So just if we give a fairly colloquial example, has the Department ever said “Look we seem to have a high level of accident rates in the underground coalmining industry.  Is our training in our enforcement systems right?”

A. I’m not aware of whether those discussions have occurred but I would say that I was not part of the Mine Steering Group and I’m not completely familiar with all of the work being done by the senior advisor in extractives.

Q. I presume that you're familiar with the Braithwaite triangle about which we’ve heard over the last few days?

A. Yes I am.

Q. And you've read some of Braithwaite’s texts?

A. Yes and the Department of Labour has taken that particular model and modified it to what they refer to as a diamond model.

Q. And would you agree that that model may be of assistance in enabling a department to assess the type of approach that it wishes to take to enforcement?

A. Yes, it – certainly that model has been discussed in a lot of meetings and it was my understanding that the model was more of a conceptual model to think about how the Department sets its priorities and general approach.  However, having listened to the evidence I can fully appreciate why Kevin and Michael believed that they were intended to use it in a more decision making way.
1615
Q. You would agree that it’s not designed as a practical tool to assist inspectors in making enforcement decisions in relation to particular workplaces?

A. I personally believe that there would need to be some sophisticated analysis before you could determine where someone sat in that model and therefore what sort of compliance response should result.

Q. You’d need a sophisticated and also accurate understanding of the workplace practises of the particular entity before you could begin to apply that model?

A. Yes, I agree with that.

Q. Of course, you’re familiar with the guidance, practice notes, policies and procedures that the Department publishes to assist inspectors?

A. Yes.

Q. And, I take it you can confirm that there isn’t any such written documentation which focuses particularly on the inspection of underground coal mines?

A. There’s certainly none within the standard database that I’m aware of.

Q. How does the Department assess whether or not inspectors in a particular industry might benefit from some sort of written guidance or policy procedural practice note?

A. Issues may arise in various ways.  It could be that a practice note is a result of a high profile Court decision.  It may be an external relationship issue being raised which would be the case with the practice note related to health and safety representation.  Equally a practice note could be developed as a result of concerns being elevated through the frontline staff to National Office.

Q. And what would be the route that those concerns would have had to have been elevated by the coal mine inspectors under the regime in place in early 2010?

A. Given the structure in place at that time, it may have come through their management line, team leader, service manager, or alternately it could’ve been raised through the mining steering group.

Q. To your knowledge, has the issue of providing written guidance to the coal mine inspectors been one that was considered by the Department prior to the Pike River tragedy?

A. I’m not aware of the issue being raised, but I just repeat, I was not part of the mining steering group and I’m not completely aware of the work programme for the senior advisor.

Q. As you would’ve observed over the last few days, we’ve seen some of the written policies of the Department in relation to improvement notice, prohibition notice, prosecutions infringement notice, written warnings?

A. Yes.

Q. And you would be aware that those policies and practice notes don’t give clear guidance or examples of how they should be applied in the specific context of underground coalmining?

A. Yes, those policy guidance notes were designed to apply across all health and safety inspection.
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Q. Would you share the view that some of those policy practice note documents in relation to the enforcement, so written warning, improvement, prohibition, prosecution and infringement, contain inconsistency in relation to each other?

A. I am aware that there is a number of those policy and operation procedures which need to be updated and that one of the issues I'm generally aware of is that as new notices, or new policy documents had been produced in the past, others weren't necessarily amended to reflect the new policy, so yes, I am aware in general there is an issue with consistency across some of those documents.  

Q. How is that being addressed?

A. It’s one of the areas that I identified for attention, was to update the internal policy guidance.  Some provisional scanning was done of those documents to determine which ones were completely out of date, which ones needed updating or amending and perhaps which documents had been effectively superseded.  The scanning work was done but that work hasn’t been resourced for a while now.  It was part of a broader consideration of ensuring that the internal policy guidance appropriately aligned with the “Keeping Work Safe” document which was published, which is the Department’s external document, relating to how we enforce the Health and Safety in Employment Act.  

Q. Could I just turn to a slightly different topic of the tools available to inspectors.  I think there are 140 inspectors in New Zealand?

A. Approximately.  

Q. And how many workplaces?

A. The latest figure the Department tends to use is close to half a million.

Q. It’s clearly not going to be possible for the inspectors to inspect all of those?

A. No.

Q. You'd agree, I presume that safety is a continuum, with a range from unsafe to safe?

A. Yes.

Q. And the Department can't assure itself of the safety of all workplaces?

A. Absolutely.

Q. Do you agree that the inspectors need tools to help them identify what workplaces have the greatest risks and hazards from a health and safety perspective?

A. I believe that the Department needs a tool that determines where we actually focus our priorities and the regulatory approach that we would actually apply.  I don’t agree that that should be left to an individual inspector to make those judgements.

Q. Well, I suppose there are a number of levels.  There’s the need for the departmental tool.  Would you agree that when you get to the level of an inspector, an inspector will need a tool to help him or her identify and prioritise the workplaces that that person’s going to be inspecting, which have the greatest risk or hazard?

A. Again, I think that if you make the split between how we react to the approximately 11,000 notifications we receive annually and the areas in which we aim to have some proactive intervention, that essentially, it should be the Department’s tool to try and actually provide some intelligence or data which sets some priorities for particular businesses within an industry.

Q. So if a coal mines inspector is allocated a region in which there are, for example, 30 underground and opencast coal mines for which he or she is responsible, is your view that that inspector should have a tool to help identify and prioritise which of those workplaces present the greatest risk and hazard?

A. I would hope that with the high hazard approach that the resources of the team which would include an analyst, would assist the inspector in making those judgements.
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Q. Has the Department looked at any of the tools used overseas for example, a tool MIPS used in Queensland?

A. I can say that I have not but again it is an area which may have been looked at by the senior advisor.

Q. Just a different topic.  Does the Department have a system for assuring itself that when carrying out inspections inspectors identifying and then addressing the appropriate issues?

A. The approach that’s taken by a Department is one of management supervision and it’s agreed to which the team leaders verify and work through with the inspectors what they’re workload is and the way in which they’ve conducted particular inspections.

Q. And at the moment putting to one side what will happen with the high hazards unit that means oversight by a generalist who may not have been an inspector?

A. Well in the case of both Michael and Kevin their manager or team leader were both people who are or have been health and safety inspectors and to use the terminology, yes, they would’ve been generalist health and safety inspectors.

Q. I turn to a different issue.  You would be aware from the evidence filed by the Department for about a year from when Mr Poynter was first employed until when he received his certification on the 18th of June 2009 he was responsible for the conduct of inspections at the Pike River Mine?

A. Yes.

Q. Is there any policy or practice note or similar within the Department that prevents trainee inspectors from inspecting workplaces?

A. There is no specific documented policy.

Q. Without going into the detail of them at this stage are there other trainee inspectors who you're aware of who are inspecting workplaces or have been over the last year or so?

A. In other industries?  I would not expect that it would be normal for a trainee inspector to go to do a compliance assessment visit without supervision.  There may be occasions that a trainee might go and make some small enquiry, carryout some work and it is expected that they would make it clear to the duty-holders they’re dealing with that they do not hold a certificate of appointment.

Q. Does the Department have a formal mentoring or peer review structure for inspectors?

A. The Department in, I believe, June of last year introduced a new learning management system.  The new learning management system for obtaining a certificate of appointment incorporates online learning modules, courses attended by the trainee and a structured field assessment component.  There is a process in place for investigation files to be peer reviewed and while there's some local variations often the assessment work and the data entered onto Insite is peer reviewed in some areas as well.
1630
Q. Can you just explain the field assessment to which you referred?

A. So as the trainee inspector has completed the online modules and attended the course, when they go back to their office they have a coach assigned for them and they work through some particular exercises and there's some observations with regard to key skills and that has to be signed off by the coach as them having demonstrated competency.

Q. So this doesn’t actually involve an experienced inspector going out and observing the way a trainee inspector conducts an inspection?

A. Yes I'd imagine it would involve just that.

Q. Right, you'd imagine?

A. The coach should be experienced, the person who signs off the competency should be experienced in what they are observing and signing off.

Q. But they do go out and observe the conduct of an inspection by the trainee?

A. That is the intention.  There's some aspects which can be simulated, obviously in some interview situations it would be inappropriate to have the trainee conducting an evidential interview for the purpose of assessment.

Q. Could I just turn to some statistics in relation to underground mining and Ms Basher please may we have DOL7770010009/28

WITNESS REFERRED TO DOCUMENT DOL7770010009/28


Q. This document is page 27 of some written responses by the Department of Labour to questions of the Commission setting out the details of prohibition and improvement notices issued by inspectors for 2005 through to August 2011.  And this information was gathered specifically in response to those questions.  Does the Department gather and analyse data about the use of enforcement mechanisms by inspectors?

A. I’m not in a position to answer whether that has been done at any stage.  I haven't seen any such data or analysis.

Q. Do you know whether the Department’s undertaken any benchmarking of the use of enforcement mechanisms in New Zealand compared to overseas?

A. I’m not aware of any such benchmarking.

Q. Well would you agree that in your role it would be helpful for you to know, and we’ll put it in context, the extent to which underground coal inspectors were making use of the enforcement mechanisms available to them?

A. In my role it is certainly useful to understand the way in which various tools are used.  I’m certainly aware of some internal work that we did to look at a comparative use of compliance tools across different offices and some work that we’ve done with regard to the use of the infringement notice tool.

Q. You're not aware of any in relation to underground coal mine inspection?

A. I’m not aware of anything specific to underground coalmining inspection.

Q. If we can have a look at this document, you'll see that table 8, “Prohibition notices,” the second down reads, “Effective systematic method of identifying reviewing hazards, and there has been one prohibition notice issued in 2007.” Can you see that?

A. Yes.
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Q. And if we look at table 9, “Improvement notices,” that same subject, “Effective systematic method of identifying, reviewing hazards” you will see there have been two improvement notices issued in 2005 and 2007?

A. Yes.

Q. Is that the sort of information which might give the Department an indication of the extent to which coal mine inspectors were identifying and acting on systemic issues?

A. I would expect that it would be more likely that the particular hazards which had not been identified would be the subject of an improvement notice.  Certainly, I would have anticipated perhaps more improvement notices for lack of systems.  The prohibition notice, without seeing what it was issued for, is of interest.  I would’ve expected the prohibition notice to be more likely relating to the particular hazards which existed and created the likelihood of harm rather than the underlying system failure.

Q. Has the Department undertaken any work to your knowledge to identify the extent to which the coal mine inspectors were able to pick up and act on systemic hazards?

A. Again, I’m not aware of that work, but I could not say that hasn’t been done.

Q. Are you aware that since 2005, the Department has undertaken only two prosecutions in relation to underground mines?

A. I was not aware of the number being two, but I knew that it was a very low number.

Q. Ms Basher, I wonder if we can move to page 29 of that same document please?  This is the written answer from the Department setting out that and you will see that of those two, in paragraph 68, the first one involved an injury?

A. Yes.

Q. And the second one, paragraph 69, in 2008 involved a fatality?

A. Yes.

Q. And you would also agree that the Health and Safety in Employment Act focuses not only on events which have caused injury but events that might in other circumstances have caused injury?

A. Yes, that's correct.

Q. Would you agree that the Department tends not to prosecute for breach of the Act unless there has been an injury or fatality?

A. I agree that in most cases the prosecutions relate to matters where there has been serious harm, but also I would say that over recent years the Department has increased its focus on matters where there’s a potential for harm and there has been an increasing number of occasions in which we have taken prosecutions where serious harm has not occurred.
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Q. So has the Department given consideration to whether it’s got the balance right in enforcing or not enforcing where there has been a serious breach of the Act that has not resulted in serious harm or fatality?

A. With regard to the work that I referred to, that is considering how we prioritise our work and how we respond, it is my opinion, which I’ve expressed that we need to have a clearer focus on potential for harm, rather than what has been a traditional focus on the actual degree of harm that been -has resulted.

Q. I presume that would include gathering more data about incidents in which there is potential for harm?

A. And in the first instance, certainly it’s about not discounting an investigation purely on the degree of harm.  I believe that it involves more robust preliminary consideration of how the Department will respond and I also believe it involves a more detailed consideration of potential harm during the investigation process.

Q. Just the final matter, you would be aware that since January 2009 inspectors have had an initial responsibility for electrical inspections of workplaces?

A. Yes.
Q. Did the Department carry out an assessment of the extent to which underground coal mine inspectors would be able to effectively carry out such inspections?

A. I’m not aware.  I know that there was considerable amount of work carried out by policy people within the Department.  I’m not aware that the specific challenges around underground coal mines were considered at that time.  

Q. Ms Basher, if we could please have a look at that same document, page 28?  Look at table 9 please, the second row, “Electrical safety,” and this is improvement notices and you will see that including and since 2009, there has only been one improvement notice issued for electrical safety and that was in 2010?

A. Am I looking at the correct line?  Is it 2005, you have 26?

Q. Yes, then 2006, you have one.  2007, one?

A. Right, yeah.

Q. 2008, seven?

A. And 2010 just one, that's correct.

Q. That's right.  2009, zero?

A. Yeah.

Q. 2010, one, 2011 zero?

A. Yes.

Q. And if you look up at table 8 above it, you will see that there have been no prohibition notices issued for electrical safety?

A. Yes.

Q. Subsequent to taking over responsibility for electrical safety inspections, did the Department assess the extent to which inspectors were taking enforcement action in relation to electrical issues?

A. I don’t believe the Department has but then I would note that the Department’s policy approach had that preference for negotiated agreement.

Q. Had it undertaken any work to identify whether inspectors were able to pick up on electrical safety issues?

A. Again, I'm not aware of any assessment of the inspectors at that level.
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THE COMMISSION ADDRESSES COUNSEL – APPLICATIONS FOR cross‑examination OF witness – ALL GRANTED

cross-examination:  MR HAMPTON 

Q. Mr Cooper, you have said about recruitment, the high hazards unit and recruitment to that?

A. Yes.

Q. The Department’s presently looking for a chief mines inspector?

A. That's correct.

Q. But as I read the prescription for it or the advertisement for the prescription for it, it hasn’t got a prerequisite in it that that person has had to have had underground coalmining experience.  Is that right?

A. I am not sure what document you're referring to but I certainly, from my understanding, believe that we are looking for is a person with underground coalmining experience.

Q. Has that been made a necessary prerequisite to that person taking up that position?

A. I would have to check the job description before I could answer that absolutely sir.

Q. Well perhaps you could make that available to the Commission because I haven't got the full job description in front of me.  Would you do that?

A. I certainly can arrange that.  The job description’s had to be developed for this role to be advertised.

Q. Given what you've heard over the last few days, would you agree with me that it seems that there is need for the chief mining inspector to have had previous underground coalmining experience, underground coalmining being the most hazardous of the mining that’s in the country?

A. That a chief inspector position, I share that view personally.  I would qualify it just by saying that from a regulatory point of view I also believe that as well as having experienced coalmining people there are a range of skilled people within the Department who could be used to add value during various assessments and inspections.

Q. The second point, sir I won't be long.  Given Mr Poynter’s evidence particularly this morning, do you see the need to look at, particularly in relation to such a high hazardous area as underground coalmining, the need for rather more prescriptive regulations in those core areas that Mr Poynter spoke of?

A. Given my role in the Department, sir, I don’t feel I can really comment from a policy perspective.  But having listened to the evidence of Kevin, I have a view that at the point where you are regulating, the regulation should be as clear and prescriptive as possible.

Q. So you'll take those views back to the Department no doubt?

A. Yes certainly, I will share those views but as I say, sir, that’s not my role to necessarily influence any outcome.

Q. You're not policy, okay.  Just the last issue then that I wanted to raise with you.  Just your paragraph 21 of your brief, have you got it there with you?

A. Yes sir.

Q. It’s when you talk about the March 2010 practice note issued telling people how to engage, your inspectors how to engage with health and safety reps?

A. Yes.
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Q. Now that comes out of the part 2A amendment to the Act.  Those sections 19(a) through to 19(i) which relate to engaging with health and safety representatives doesn’t it?

A. That's correct.

Q. Particularly 19(b) which has the general duty to involve the employees in health and safety?

A. Yes.

Q. Yes, that came into force 5th May 2003 didn't it?

A. Yes it did.

Q. Can you tell us why it took nearly seven years, or you may not be able to reply, to bring down guidance to how your inspectors should engage with health and safety reps?

A. I would describe it as refreshed guidance.  In 2003 when the legislation was enacted there was guidance by way of policy and operating procedures for staff.  Also across a number of other policy and operating procedures and as an example the one relating to improvement notices, the reference to involving employment representatives is made.  During – the reason for this particular guidance was discussions with external parties and a concern by the Department that the perhaps we were not doing that as consistently and frequently as we could because it is the Department’s view that health and safety representatives are important to providing health and safety workplaces.

Q. So what external agency or persons drew this to your attention please?

A. There was some approach from unions with regard to how the Department was dealing with sort of involving health and safety representatives during its workplaces investigations and visits.  

Q. Right.

A. And I think a point of difference with the practice note is the fact that we are also seeking to speak to representatives when we investigate.

Q. And can I suggest to you  from the union’s point of view, it was not so much as how you were dealing with but rather not dealing with health and safety representatives.  That was the point wasn’t it?

A. I would agree.

Q. Yes.

A. That was the concern expressed that at least some of our inspectors were not.

cross-examination:  mr davidson

Q. Mr Cooper, you've I presume read the Gunningham and Neal report have you?

A. It was some time ago sir, yes I have.

Q. You have read it?

A. Yeah.

Q. You're not listed as a contributor to the report, to the authors are you?

A. No I’m not.

Q. Were you involved in making any preparation of any submission or material to the authors?

A. No I was – sat in on one telephone conference towards the end of the process and it was after most of the interviews had occurred, but I had very little input to that.

Q. In your evidence you have referred to the question of audit and the Commission has heard the evidence that even if they had wanted to do so, the inspectors were not trained in audit and you'd have known that?

A. That's correct.

Q. And in your evidence you say in paragraph 19 that, “An audit process requires more time and resources than an inspection.  An audit to be effective would also require full co-operation of the duty-holder.”

A. Yes.

Q. Now the authors of Gunningham and Neal, two points about that.  The first is the authors of Gunningham and Neal talk at paragraph 407, we needn’t bring it up, “They speculate whether general safety system audits would have made a difference to the Pike River disaster.”  Do you understand the difference between general safety systems audits and specific audits, focussed audits?

A. I’m not completely clear on how you would draw that distinction.
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Q. What those authors conclude is that, “General audits can throw up items which might otherwise be overlooked because of the randomness of them.”  Do you understand that?

A. Yes.

Q. These authors go on to say, “On the other hand, it’s hard to imagine that an inspector would not have chosen to audit this mine’s systems for methane, flameproof equipment, ventilation and its explosives.”  And it says further, and is shown in chapter 6, “These safety systems were detailed and extensive and the inspectors did subject them to rigorous scrutiny and revisions.”  Did you know enough about the process that the inspectors, before this Commission began sitting, to conclude to that effect that the inspectors were subjecting these systems, including ventilation and methane, to rigorous inspection?

A. With regard to the work methods of the health and safety inspectors in extractives?

Q. Yes.

A. I was not aware of how they worked.

Q. Or that they did?  You were not aware that they did or didn’t undertake such rigorous scrutiny, I presume?

A. I was not aware of what their approach was.

Q. Now, you heard the evidence and there’s been a question put to you about a great deal of material which counsel, Mr Wilding, put to Mr Poynter over the past two days.  I think you’ve sat at the back of this Court and you’ve listened to that, haven’t you?

A. Yes, or out at the back, on the speaker.

Q. Yes.  And so you heard or saw evidence about the, for example the near hit register?

A. Yes.

Q. The deputies’ reports?

A. Yes.

Q. A lot of material which Mr Poynter had not seen?

A. Yes.

Q. Did that surprise you?

A. No, it didn’t surprise me.

Q. And may I be so bold as to suggest that that is explained by the answer you’ve given to the Commission today, when you were asked a similar question and you said you would not expect that the inspectors would see that material under the normal operating model they would see these.  Do you remember that answer?  Under the normal operating model, you would not expect the inspectors to have seen the sort of documents I’ve just referred to?

A. Across the range of our inspectors, I’m aware that there are some of our inspectors who would, because of their particular background or training opportunities that they may have had, would look at systems at some level of detail.  But I am also aware that the elements of systems that are covered in training and that inspectors I would expect would normally look at would be the method for identifying hazards and the hazard register and probably the record of accidents for that site, and that’s the serious harm accidents and in many cases rather than the near hit.

Q. Well, whether it’s the near hit, or what other register, as I understood your evidence, you were referring to what you said today, “was a normal operating model”.  Are you party to the creation of some “normal operating model” as to what inspectors will look at or not look at?

A. The existing training material provides guidance to inspectors on how they would go about assessment.

Q. Does that training material tell the inspectors what they should look for or give any guidance at all, for example when we look at near misses, near hits?

A. While I cannot categorically say that there aren’t inspectors who would, it’s my view that the training given to inspectors and the guidance given to inspectors would not guarantee that that level of detail was looked at.

Q. Well, isn’t one of the precepts with which you’re concerned in your role, you’re a practice leader, as I understand it, health and safety practice development, examination of discrepancies between systems which are established by companies, safety systems and the performance under those systems.  Isn’t that one of your considerations, one of your professional skills?
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A. As a practice leader and part of a small team of practice leaders, I had been involved in identifying some areas where work should be done in my opinion.  That has to go through obviously to some management approval in prioritising which is outside of my control and the project’s then proceeded in a priority order.  

Q. Well, I'm putting a question really, not just for the Commission generally, but so the families can understand this, given the evidence you've heard in the past few days, whatever the systems were said to be with regard to, for example, methane, what everyone could read within the company’s operating procedures, isn't it critical that the inspectorate, which is part of your group can examine those intended procedures against actual performance?

A. It is my opinion and I would say that while I have had a view for some time that there should be more audit focus within the Department, particularly as a result of having accompanied the Australian auditors around the audit of the other coal mines in New Zealand, it is my view that audits of the complex systems that exist within the larger coal mines is a vital step to understand safety.

Q. And so I'm not leaving the question half-answered, thank you for that, the audit of that system would include the systems that are intended to apply, measured against the performance that is achieved?

A. Absolutely, and my reference to the co-operation of the mine is really that the auditor needs to be able to speak to people at various levels of the organisation to establish their understanding of the system and how effectively the system has been communicated.

Q. Now that, I take it, is what you mean by your paragraph 19, expressed rather a little differently, that an audit process requires more time and resources than an inspection and to be effective would require the full co-operation of the duty‑holder?

A. Yes, that's correct.

Q. And that means from your last answer I take it, access to anyone the auditor wishes to speak with?

A. That is the ideal for an audit, yes.

Q. Well you've been round with, as I understand your last answer but one, with an Australian team –

A. Two Australian mining professionals who were brought to New Zealand to carry out the independent audits of the other coal mines operating in New Zealand, underground coal mines.

Q. And there did you observe what you understood was Australian audit practice?

A. The audit and the scope of the audit was influenced by the Australian practice in Queensland.  My understanding is it was not a rigid application of that.  There was clear focus on what we refer to as the principal hazards.

Q. Right, so we've established that you, for your part, whatever influence you can bring to bear in the management and training of inspectors will be pushing for audit as being essential?

A. And the Department of Labour, in establishing the high hazard unit has an intention to increase its, or move its focus towards audit for those industries.

Q. Now, is a leg of your training or supervision of inspectors, and I confess I don’t know how much you actually do with them but you're the practice leader, does it include advising or discussing with the inspectors, the follow-up on matters which are identified as requiring a health and safety response?  So pointedly, within a mine, if the inspectors identify a hazard which has been reported and whether it be a minor or a serious consequence, does your training or your involvement with the inspectors include the way that that matter is followed up by the company?  Does it include that at all?

A. Are you asking specifically about my role?
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Q. What you know was the role or intended role of the inspectors?

A. I'm sorry, I'm not clear on your question.  Could you ask that again please?

Q. Take the example of the inspector identifying a hazard as a result of an incident report for example?

A. Yes.

Q. The company’s recorded it and the inspector somehow gets to see it?

A. Yes.

Q. It involves a safety issue.  My question is, does your understanding of the inspector’s role include following up the company response to that issue to see how the problem is resolved?

A. It’s my expectation that significant hazards which are raised would be followed up with the company, yes.

Q. Does it have to be significant hazards?  Isn't the point whether or not the inspectors or the company is following through a procedure to resolution of the issue, whatever it is?

A. If the, during a visit a matter has been raised and there is a level of agreement between the inspector and the duty-holder I would expect that there would be follow up to verify that the duty-holder has done what they committed to do, yes.

Q. So to do that the inspector then, in that follow up has got to know there's an incident that was to be followed up?

A. Yes, they can't follow up what they don't know about, sir.

Q. Now briefly then in conclusion, Dr Callaghan is about to give evidence to this commission.  Have you had dealings with her before?

A. I know Kathleen Callaghan and I have attended a few presentations of hers and have on one occasion been in a meeting at the Department of Labour with Kathleen.

Q. Now part of her evidence is to do with the examination of culture within a workplace?

A. Yes.

Q. And in fact I think the Department’s got a website with a whole question of culture examined there, hasn’t it?

A. Yes.

Q. And you for your part, as I read your brief, understand the significance of culture?

A. I wouldn’t proclaim to be an expert but I do understand the significance of culture for ensuring safety in places of work.  Culture and safety leadership.

Q. I think somewhere in the Gunningham and Neal report there's a comment about systems which can be audited and culture which eats systems for breakfast.  Remember that somewhere?

A. Yes I read that comment.

Q. Now it’s put rather colloquially but you understand the import of that, you can have the best systems in the world but the way in which the culture of the organisation runs is crucial?

A. Yes, from a regulator point of view though that doesn’t mean that we bypass attention to the systems.

Q. You're all for audit and you're all for culture.  Is that right?

A. The challenge is to work out the best approach that a particular circumstance or the industry that we’re dealing with and clearly for a high hazard industry it is my opinion that audit which examines whether systems are being applied is a sound approach.  Expecting an inspector just to go into the mine and carryout an inspection to determine whether it appears things are okay has limitations.

Q. Now finally I just want to touch on this topic.  Dr Callaghan has read the Gunningham/Neal report as a like circumscribed document, in itself, to see what the Department in conveying information to the writers said about itself.  Have you looked at the report from that perspective?

A. No I hadn't.

Q. Because she’ll be coming to it I’ll just make the reference briefly to paragraph 208 of her evidence and for the transcript it’s FAM00042/56 and she examines the Department’s own if you like internalised assessment of the way it goes about its work and is going to talk about some, what she says are acknowledgements of problems within the Department.  One of those is at paragraph 208B where the writers have received information and really there's no capacity or expertise to be more than standards facilitators.  That’s the extent to which the Department and the inspectors can contribute in this area.  Now did you read that passage of the report?

A. Yes I know that passage of the report.
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Q. Yes and you agree with it?

A. Sir I don’t know who provided that information or the full context with which that was said but I’m not directly involved in the standard setting process.

Q. Right.

A. But my personal view is that while there's benefits and huge value in having industry involved in developing standards, the Department of Labour should only endorse what is good practice and we should be ensuring that it’s not just a matter of industry writing what is convenient practice.

Q. So you should scrutinize what they’re coming up with?

A. Absolutely.

Q. And a couple of other points, first of all it’s quite clear from the inspectors’ evidence that a shortage of time to do what they would like to have done has been in their minds for a long time?  You've read that?

A. Yeah I read that.  I was not personally aware of those communications before reading the Gunningham and Neal report.

Q. Yes, were you aware that that was the view they hold?

A. No.

Q. Did you get any of the Mine Steering Group minutes?

A. No I didn't.

Q. Were you aware of what the inspectors have complained of is the very high workload?

A. I was not aware of the specific issues being raised by the mine’s inspectors prior to this inquiry.

Q. Can you explain to the Commission why that would not come to you?

A. I think it’s to understand my role as being an advisor in National Office that contributes to all - some various projects and provides a level of support and guidance to frontline staff, I’m not part of the regional management and I was not part of the specific management group for the inspectors.  Some matters do get brought to my attention.  Other matters would not.  There's no formal mechanism that would ensure that everything came to my attention and nor should there be.

Q. All right, that's a different layer then I understand that. Are you involved in the development, practice development of the inspector’s way of work?  Are you involved at all with that?

A. Yes I am.

Q. You would be concerned if that work then to ensure that just like the people underground or in any workplace, that there's no overload, they’re not over worked?  That must be fundamental to your role?

A. It’s fundamental to – when we’re developing practice is to ensure that what we’re developing is achievable within the resource we’ve got and so particularly I would reference the work we’re doing with regarding to prioritising our work and some work we’ve been doing with regards to investigation quality.  We’re mindful to the fact that you can't increase the quality expectations with regard to investigations until you're clearer about how you're going to prioritise which matters are investigated.  So, for example, at the moment the Department has 11,000 notifications.  Of those we record in our system that 6000 of those matters are investigated so the range of intense to the investigation is quite significant, so developing a quality approach to investigation, we are definitely mindful of how achievable that will be for the inspectors.

Q. I'll just come back to my question.  I’m not concerned with investigations as such.

A. Mhm.
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Q. That’s a huge number you’ve referred to.

A. I gave that by way of example, sir.

Q. Yes.  You are part of a practice development.  You are head of the practice development?

A. No, I’m not head of practice development.

Q. What is your role, team leader?

A. My role is called practice leader health and safety practice development.  If I can explain the structure –

Q. No, it’s okay.  I’m just coming to a question.  You have inspectors who are complaining of a high workload and not being able to do what they want to do.  You’ve heard the evidence and read the evidence?

A. Yes, I’ve heard that.

Q. They are carrying out a function which requires a high level of observation and vigilance?

A. Yes.

Q. That is exactly the kind of setting in which both the inspectorate should be staffed properly in terms of qualification and adequately in terms of number to avoid an excessive workload, is it not?

A. Clearly there has to be a match between the resource and the work that’s expected.  I would have said that that’s about exploring not only the frequency with which works done, but also the method that’s used.

Q. And finally, the quality of the work, which is the key element, isn’t it?

A. Yes.

questions from COMMISSIONER HENRY:  

Q. Mr Cooper, my questions are mainly management and strategic questions that go wider than underground coalmining but only for the purpose of shedding light on what we have to consider in relation to underground coalmining.  Your job as practice leader, as I understand it, is to give advice and support to the learning management team, to assist with the quality of work of inspectors generally?

A. Yes.

Q. And to look for new practices and guidance which will assist and improve the effectiveness of the inspectors?

A. Yes, that's correct.

Q. That covers the 140 inspectors?

A. Yes.  But I would note that I am one of a team doing that.

Q. Yes.

A. There is an equivalent practice leader based in the regions, each of the regions.  There were four regions.  One of those positions was vacant for a long time.  As a result of restructure we’re now reduced to three regions, but there’s effectively four of us who do this work.
Q. And how far down the organisation are you if we count the Chief Executive as level 1?

A. I’m level 5, within the interim structure that’s in place for the labour group.

Q. And the inspectors that we heard from over the last couple of days, they’re level 7, is that right?

A. Yeah, that would be about right, yes.

Q. And you mentioned when Mr Wilding raised the Braithwaite diamond with you, which is a method of an approach, that really it wasn’t, if I understood you correctly, it wasn’t a guide for individual decision‑making, it really is something where the Department requires a departmental-wide tool based on that in order to carry out inspections and other work effectively?

A. That’s certainly how I understood it to be the intended use for that tool, yes.

Q. Well, this Commission asked about this tool, the Braithwaite diamond last July and we were advised by the Department of Labour in these terms, I’ll just read it to you.  It came to the Commission through the Crown law office, so the person reporting to us is one of the Crown counsel at the Crown law office.  “Department of Labour advise that this concept” – that’s the Braithwaite diamond – “sits at the heart of the Department’s modern responsive regulatory approach.  Essentially, it involves the inspector identifying what motivates a particular employer using the right tool, service support or regulatory intervention, for the job and knowing when to use different engagement approaches.  DOL also advise me that the model is a thinking tool to guide the inspectors’ regulatory practice and they are encouraged to apply the Braithwaite framework in their planning and day to day engagements.”  You agree with that statement?
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A. I struggle with the concept of that being a decision-making tool for inspectors.  It’s my personal view.  I don’t believe that there is sufficient information that inspectors have access to, to use it in that way.

Q. Yes, there’s insufficient information to place the employer or the company in the triangle?

A. Yes.

Q. Yes.   That’s what you're saying?

A. Yes.

Q. Yes.  Now, the high hazard unit that you're currently setting up, when you set up a new structure, it takes time for it to become effective?

A. Yes.

And at the moment you don’t have the two chief inspectors for that high hazard unit?

A. No not yet.

Q. And I understand you are in the course of advertising again for those positions.  Is that right? 

A. I wasn’t aware of that, sir.  I'd have to check.

Q. Assuming that we had the people today, how long would it be in your experience before that new unit would become effective?

A. Sir, I have never been directly involved in establishing a new unit of that nature.  I would only be guessing to answer that, sir.

Q. Right.  Would you agree that it couldn't be effective within a short period of time?

A. I would.  I would've thought it would've been a number of months, sir, before it could be effective.
Q. Yes, now Mr Wilding also asked if, in looking at practice, you were taking account of what other agencies in New Zealand and overseas might do.  I think he mentioned Civil Aviation?

A. Yes.

Q. There is quite a number of Government agencies that have similar problems in regard to auditing or investigating, inspecting and so on.  How much contact with those other agencies do you have then?

A. Personally, I have relatively limited contact.  I have had some contact with CAA and less with Maritime New Zealand.  

Q. Have you had any contact with the Accident Compensation Corporation?

A. With regard to establishing our systems or audits, I haven't directly discussed with them but I am aware of their audit processes, sir.

Q. Now, my understanding is they already have an audit process and it involves a modern approach toward it, including questionnaires of the employer and these are health and safety audits that they carry out and depending on their rating of the employer, of the company, determines how much discount the company gets?

A. I am aware of the programme, sir.

Q. Yes.

A. I have as a health and safety person outside of the Department been involved in preparing for such an audit.

Q. So they’ve already done some of the work, have they not, which would be relevant to what you're trying to do?

A. I think that there is some merit in looking at those programmes.  I believe that one of the challenges is to ensure the people involved in the audit have sufficient actual industry knowledge and experience that they can ultimately determine whether what is within the system actually represents safe practice, good practice and that the practices that are occurring at the operational end of the business are appropriate.
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Q. We’ve heard I think evidence from the inspectors that in regard to underground coalmining anyway that they weren't able for various reasons to ensure that the company Pike River was compliant with the Act.  Do you remember that?

A. I'm sorry, I'm not aware of that evidence sir.

Q. My question really relates to and this maybe a level above where you're sitting but normally the Department’s risk and audit committee, one of things that they would have to look at is how the Department ensures that the legislation which it’s administering is being complied with.  Are you aware of that?

A. No I'm not sir.

Q. And similarly the external auditor routinely asks at the external audit, “How do you ensure that the legislation for which you are responsible is complied with?” and that is then reported through the normal process through Parliament.  Do you understand that system?

A. Yes I'm aware of those systems but I'm not directly involved with those systems, sir.

Q. The final question really is, you've been with the Department of Labour quite a while and you've done various things I see.  What I've been puzzling over is, what is the impediments in the Department which have led to a situation where the inspectors have been complaining for quite some time about their difficulties and yet there's been no apparent movement by the Department to meet those concerns prior to the 19th of November, what are those impediments in your view?

A. Sorry, I'm not sure, sir, that I'm - have enough information to make a clear judgement on that.  It does seem to me however that the communication and management lines would’ve been challenging, both for the managers and the staff involved with that particular arrangement.

Q. I suppose putting it another way, how do I at level 7 have my voice heard at level 1?

A. It’s certainly my experience with the Department of Labour as an inspector that actually there are a number of forums and opportunity where I was able to express an opinion and that I have generally found that while not everything that I have suggested or said has been necessarily agreed with or followed through but I have generally found within the Department that I've been given a good hearing.

Q. Do you think in relation to their complaints that part of the problem may have been just simply a lack of understanding of the criticality and particular dangers of the underground coalmining industry?

A. I don’t believe I know enough to comment on that sir.
questions from COMMISSIONER BELL:

Q. Mr Cooper, good afternoon.  I'm just going along with one of Commissioner Henry’s questions.  Did you look at any overseas jurisdictions to do with the risk assessment such as Queensland, New South Wales, WA in terms of the processes they have in place there already?
A. As I've said before the focus of the Department has not been on risk assessment models and the focus has been in New Zealand regarding the application of hierarchy of controls rather than using the consequence and likelihood framework.  I have a personal view that given the fact that risk assessment models are used in a number of industries, not just the underground coalmining industry that actually our inspectors should receive more training in that area and they should understand how the hierarchy of controls can be applied within a risk management framework.

Q. I must say I'm perplexed when there’s four practice leaders and only one mines inspector for some period of time.  It just seems to me incredible that there can be so much management for so few people?

A. I mean obviously I can't comment on how those particular decisions were made with regard to resourcing but I would say I don’t, can consider myself as management and I actually believe that the team that I work with provide useful support to frontline people who work across a range of industries, sir.
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Q. No I’m not being critical of you personally, I’m just saying there’s no one to give support to, there's only one inspector there.

A. With respect the team that I work with sir gives support to 140 inspectors across all industries in New Zealand.

Q. I understand.  You also talked about the Department using a risk tool to work out its inspection protocols if you like, but there was no one really in the Department proper with any mining expertise to work out what a risk protocol or a risk inspection system should be for the mining industry.  How would that work in practical terms?

A. With regard to establishing a high hazard’s unit sir I think that’s one of the key challenges when that unit is put together is to establish how in the first instance we can start to make those determinations.  Clearly if there is no available data then we’ll take time before that data base is built and reliability will build with time.

Q. So that high hazard unit will in effect be the people that will be doing that –

A. Within the high hazard unit there will be role which is an analyst role dedicated to the high hazard unit.

questions from the commission:  

Q. I’m just wanting to get something clear Mr Cooper, you're one of four practice leaders?

A. Yes.

Q. You're based in Wellington and the other three that you now have are in the regions?

A. Yes, sir practice leaders focussed on health and safety, we have practice leaders who give the advice and support with regard to the other service streams but yes, there's three in the regions.

Q. What I’m trying to understand is the sort of concerns that the mines inspectors were voicing and which they’ve given evidence about over the last few days, should those concerns have found their way to somebody within your practice management team?

A. Yes and having listened to the evidence sir, that’s something that I feel I need to put my mind to, while I understand the concerns expressed with regard to mining expertise, I do feel that there are a number of people within the Department who could've offered support and guidance with regard to particularly struggling with complex enforcement decisions.

Q. Well I’m just trying to understand, Mr Firmin and Mr Poynter obviously had their say at the steering committee meetings. 

A. Yes sir.

Q. Should those concerns have come to you in Wellington or to one of the regional practice leaders?  

A. If the concerns were with regard to of a practice nature, how we carry out our work, yes I believe they should’ve.

Q. And was there somebody within that team of four that should have heard of those concerns or what was the structure?

A. So the structure was essentially there was four regions across New Zealand.  Each region had within it a person assigned as a practice leader.  The practice leader is available to provide advice and support, which is normally accessed through a team leader or service manager, but frequently individual inspectors approaching the practice leader directly.  If the practice leader felt that they were unable to assist we also have a team of technical support people in national office covering such matters as occupational science, occupational health, engineering and beyond that sir, if there was a need to gather expertise that didn't sit within the Department, the approach would be to contract that in to meet a need.

Q. Well we approach it with a direct proposition.  You didn't get the steering committee minutes, you didn't see them?

A. No I didn't sir.
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Q. Do you know whether somebody within the practice leader team did?

A. Not to my knowledge.

Q. So, so far as you are aware the problem may have been that this committee was, this group, steering group was meeting, the concerns were being expressed that they weren't finding their way to your level 4 is it?

A. Five.

Q. Five, level 5 team?

A. As far as I am aware, they weren't finding their way to anyone in the practice team, but since November, I am aware that some of those matters were raised at a management team meeting, a management team level, which was the Wisnet Group and I am aware that one of those issues that was raised at that level was with regard to the potential need for another inspector, but I was not aware of that at the time.  

Q. So what, the last couple of days has been a bit of an eye opener for you?

A. I certainly –

Q. Although you've had advance notice?

A. I've had advanced warning, but listening and watching Kevin and Michael give evidence with regard to the challenges to them in doing their job has been an eye opener for me, yes.

questions arising - nil

witness excused

THE COMMISSION ADDRESSES MR DAVIDSON 
COMMISSION ADJOURNS:
5.38 PM
Commission resumes ON FRIDAY 18 november 2011 at 9.00 am
THE COMMISSION MAKES A SUPPRESSION ORDER 
In relation to Dr Callaghan’s witness statement and also her supplementary statement with reference to excerpts of evidence from witnesses who are either not to be called or who are yet to be called at Phase Three.  Those excerpts have been identified in the written copy of the order that has been supplied to the media.  Those excerpts are suppressed until further order of the Commission.  This is to meet the fact that the evidence is yet to be formally heard and cross-examined upon, so it may prove to be an interim order, but that will await next week.

MR DAVIDSON CALLS

KATHLEEN SUZANNE NOELLE CALLAGHAN (SWORN)

Q. Now Dr Callaghan, your full name is Kathleen Suzanne Noelle Callaghan?

A. That's right.

Q. And you are at the University of Auckland?

A. Yes, I am.

Q. Would you just give to the Commission a very brief resume of your current positions?

A. I’m the director of the human factors group, which is a group that, as it says, is there to look at human factors, do research teaching and we do some contract work as well through the private arm of the university.

Q. You hold degrees in medicine and in psychology?

A. Yes, I do.  I’ve got specialist qualifications as an occupational and environmental medical specialist and I hold a first class masters degree in psychology and a PhD in medicine and psychology.
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Q. And that’s known as a conjoint degree, conjoint doctorate?

A. It was awarded conjointly, that’s right.

Q. Now I've asked Ms Basher to bring up FAM00042.01/3

WITNESS REFERRED TO DOCUMENT FAM00042.01/3

Q. And this is part of your CV, it refers to a diploma in aviation medicine and following that diploma you’ve had an extensive involvement in aviation work, first I think in the Royal New Zealand Air Force?

A. Yes.

Q. Where you were for four years enlisted?

A. Yes, I worked solely, I was the flying personnel medical officer so I was responsible solely for aviation pilot related, so pilot health and all the safety systems on aircraft and teaching of those in aviation.

Q. You were a flight lieutenant and you have also worked in some specialist areas of research to do with the military in particular, I think one was the fast jet ejector seats and pilot reaction?

A. That was until I got my Master’s thesis , so I was looking at decision making and stress and how to look at the areas of where error could occur and how to combat that, so my Master’s thesis was on decision making for pilots ejecting from fast jets.

Q. Now in other related fields, firstly you're here today not as a paid or professional person coming to give evidence but you have offered your evidence to this Commission and you made that offer as opposed to being sought for this purpose?

A. That's correct.

Q. And you've done so on the basis that you consider that as you understand the Pike River disaster, it is a reflection of issues of the organisational accident which you'll define shortly?

A. That's correct.

Q. And that what you study and what you teach in human factors is at the heart of, at least part of the heart of this Commission’s work.

A. I believe that’s right.

Q. I think the policy of the University of Auckland is that people in your position are encouraged to do about 20 or 30% of their time outside industry, in the workplace, elsewhere for the public good?

A. Yes, the University of Auckland is very clear that in, and very much emphasises public good service so that if scientists like myself has information that might contribute to the public good, we are obligated to make that information available on behalf of New Zealanders.
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Q. Now in the, if you like, the working world outside the academic areas you work, you also consult and that’s part of the university’s consultative arm, professional engagement?

A. That's right.

Q. And for example, you work in that area with the dairy industry?

A. Yes I do.

Q. With steel and building?

A. Yes I do.

Q. With ACC?

A. Yes, with oil and gas, in health care and a number of industrial areas.

Q. And I think as to this Commission’s work one of the roles that you've undertaken has been as an auditor and one of those audits was in respect of the suitability of medical practitioners to conduct certifications of pilots or approvals of pilots?

A. That's right, that was one of my first roles as principal medical officer at the Civil Aviation Authority to look at medical practitioners that were holding delegations from the director of Civil Aviation in regard to pilot certification.

Q. And that role extended in order to making a decision as to whether someone was suitable or unsuitable in practice?

A. Ultimately yes it was.

Q. And you had to make that call?

A. I did have to make that call once.

Q. You've been trained in audit as well and in your evidence you have said that you were, I think, at least on two occasions sent or went to specialist audit courses?

A. Yes, the Civil Aviation Authority before they, because they wanted us to start auditing medical practitioners, to say they were holding delegations from the director, so they sent me on two courses, two one week 40 hours, I had to pass an examination and then when I went on all my audits I was mentored by a lead auditor.

Q. Now with that background you'd been following the Commission’s processes from the outset and then watching the live-streaming?

A. Yes I have.

Q. And reading from the website and you've had access through counsel and the families to the secure website?

A. Yes I have.

Q. And you observed the last I think two days of evidence?

A. Most of the last two days, yes.

Q. There's an issue raised in some of the papers concerning your position, your evidence as to whether in fact you are an expert in risk per se.  What’s your answer to that?

A. Well I don’t consider myself to be an expert in risk per se.  For example, I wouldn’t apply for a position as a risk manager at a big company.  Risk management in those sorts of areas covers a huge range of areas so I wouldn’t be able to do a risk assessment for example, of the carriage of dangerous materials.  However I deal and I do risk assessment and risk management in the area of human factors, each and every day.
0909

Q. And just to be clear, in giving evidence called by, for the families or counsel for the families, you consider and have made it plain to us and to the Commission now that you consider it irrelevant by whom you are called.  You are here simply to give evidence for the Commission.

A. Definitely, I would help anyone who asked for that help.

Q. And finally in these preliminary matters, would you acknowledge that you have said in your evidence and repeat now, that you're working from records and you have always understood as an expert that some matters you have read may be challenged as to fact, and may be determined to be other than as you read and you've only worked from material you have seen?

A. Yes 

Q. And it is a qualification to that on the facts you would reflect on that and perhaps revise your view?

A. Of course, I've always got an open mind as information comes in that might change my opinion, that, definitely.

Q. Now before we turn to human factors, you have an expression which I must confess eludes me as I am standing here, it’s the null something?

A. The null hypothesis.  That’s a scientific term.  I was talking with 
Mr Davidson about it.  As a scientist, when you're doing experimentation work you start with the null hypothesis which means that nothing is going on here essentially, so that tends to be the way in which I work.  I start off from the point of view that there’s nothing going on here and then as the evidence comes in, that may confirm the null hypothesis or take me away from the null hypothesis.

Q. Now we’ll come to, now, the study or the science of human factors.  Firstly, it’s an expression that won’t be known to everyone in this room by any means but you’re head of The Human Factors Department Group?

A. Yes.

Q. In the Faculty of Medicine at the University of Auckland.  And is it correct to refer to it as the study of, or the science of human factors?

A. Human factors is definitely a science.  It’s based in psychology, the discipline of psychology largely.

Q. And without going to your brief, but now to give it some life, what is it?

A. Well human factors, we start in human factors as considering the person at the centre of everything, so what we’re looking at is people’s interaction with everything and everyone they encounter and what we’re trying to do is make those interactions as positive as possible, so that’s, by positive we’re meaning those interactions need to be efficient and effective and safe, so we’re using our understanding of human beings’ strengths and weaknesses to minimise human weaknesses and maximise our strengths in those interactions.
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Q. Now in your evidence and I’m not going to ask you to read this except occasionally, you referred to human factors in practice and I will ask Ms Basher, could you bring up FAM00042/7 please?

WITNESS REFERRED TO DOCUMENT FAM00042/7

Q. There’s a passage at paragraph 12 there, “As to all major high risk industries,” and it can either be read by everyone in this room, but the point you're referring to or making is that all major high risk industries have or should have a strong human factor’s quarterly safety programmes and you’ve quoted Jonathon Ling from Fletcher Building in this regard in fact this year?

A. That's right.  I think that’s beyond doubt now around the world for human factors placing a very strong role in safety management programmes.

Q. So across the areas you consult human factors as you’ve described it, now at the core of safety?

A. I think in New Zealand it would be fair to say that it’s starting to be at the core of safety.  So, for example, Jonathon Ling has indicated as I say there that he’s moving very much toward human factors, safety programme as is like the oil and gas industries that I work with.  The industries that I work with certainly have a very strong human factors component.

Q. Now to pre-empt or make clear where we’re heading with this evidence, I’m going to ask Ms Basher to bring up FAM00042/58

WITNESS REFERRED TO DOCUMENT FAM00042/58

Q. And this is the conclusions of your entire evidence and the reason it’s there as you know is to demonstrate firstly, under paragraph 213(a) that you are recognising there are two distinct components of the safety analysis which you're making here, one this Commission makes.  The first is the issues under (a), “Technical to the industry.”  So you used the examples you’ve learned of stoppings, gas detections systems and so forth and then secondly, this is the human factors, “The interactions of human task, environmental and organisational connection practices.” 

A. Yes, I think that that’s very important that safety is a multi-disciplinary field actually.  There is – you cannot have lack of technical expertise, but equally I guess that I’m saying that you equally need human factors expertise.  It requires a raft of different specialities working together for a workplace to improve its safety position.

Q. Now in your evidence you say and look at the accidents that you know of and read and they’re part of your study and practice at Chernobyl, Piper Alfa, Exxon Valdez, BP Texas City which we’ll come back to, Cave Creek and so forth.  Your evidence is that human failure lies at the heart of almost all of those adverse events?

A. Yes it is and that’s been well established in scientific literature.

Q. And am I right that when we look at and you're asking the Commission to take this evidence from you, when we look at the cause of the explosion at Pike River, the thing that actually triggered the explosion on the 19th of November, what you're asking the Commission to recognise both for these purposes and in terms of safety in this industry, is that it’s just not the what happened but why it happened, it’s the why?

A. The why is extraordinarily important.  Unless we understand the why, then we won’t be able to implement effective improvements.

Q. And by that you mean we could establish what happened in terms of the interaction of a gas mix and ignition on the 19th of November and that could lead to a trail of technical considerations around that, and they’re all, why did that happen and so on in that area.  But you are pointing the Commission to saying, why did these things occur at all in respect of the relationships, the human component of what happened?

A. That's right, and I guess as an example I mean we’d all be familiar with it.  If we just left Erebus as Captain Collins’ descended below the minimum decent altitude and flew an aircraft into the side of Mt Erebus, nothing would have changed.  It’s what happened, we needed to understand why that happened to improve aviation safety in New Zealand and internationally.
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Q. Now your evidence is the focus has to be both an analysis of what occurred here and generally in safety.  There has to be identification of what are the error producing conditions.  You have to know what they are.  Correct?

A. Yes.

Q. And in terms of safety generally, you then have to eliminate that condition if you can and if you can’t you’ve got to contain it, mitigate it in some way?

A. That's right, and mitigate the circumstances, yes.

Q. And as an example of what you’re talking about, you have, in discussion with me, given the example of a nurse for example medicating incorrectly?

A. That's right, so I mean, again anyone who reads the front page of the New Zealand Herald knows that sometimes health professionals give the wrong medication, so if you just left it at for example, “Nurse gave the wrong medication” that would not enable us to make any change to healthcare safety, so you would be asking yourself why did the nurse do that?  And it might have – there’s a number of different possibilities, isn’t there?  It might be that the nurse was distracted.  It might be that the nurse was fatigued.  It might be the doctor’s handwriting was illegible.  Each one of those different reasons why, requires a very, very different intervention and what we know in safety and then we ask ourselves, you know, like, “Why was the doctor’s writing was illegible?  Why was the nurse fatigued?” for example.  And it might be then we trace back to a nursing roster.  So again the higher – the further back we go and if we implement our interventions there, the more likely that the interventions are going to be effective and efficient.  If we just deal with the individual nurse, that’s not going to prevent other nurses, other fatigued nurses making the same mistake again at a future date.

Q. And it’s your evidence that the failure to identify the factors which are associated with adverse events, means there will be a failure to take all practicable steps in terms of the legislation under which health and safety is governed in New Zealand?

A. Yes I believe that.

Q. And now coming to how the language of human factors works, what I’ve just put to you, the things that can go wrong, the factors that may lead to these adverse events, whatever they are, are what you call, “holes in the system?”

A. Yes I mean that’s a - definitely a way in which we explain things.  We call them holes in the Swiss cheese as I’ll be talking to you about later.

Q. Can you hear all right?

A. Yes I can.
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Q. Now before we move onto the context in which this accident occurred?

A. Mhm.

Q. I just want to flesh out the last answer you gave about the nurse and in the sequence of considerations that you have discussed with us, you have said, “A nurse wrongly medicates, fatigued, lack of training” whatever, there's an identification of why?

A. Yes.

Q. It could be as to fatigued that the reason is a roster has been prepared to put the nurse under too much physical and mental pressure?

A. Mhm.

Q. Why did the roster get prepared like that, it could be a lack of skill in rostering which is a high end skill as I understand your evidence, it could be that there was no money, there was a shortage of nurses and you've got to track back till you find, if you like, the principle and founding element of the problem?

A. That's right and in fact the most basic investigative technique taught into human factors to people in New Zealand, a lot of workers are familiar with that, it’s called the five whys.  So what they are asked to do is ask why five times in a sequence leading back and they can only stop the investigation when they’ve asked why five times.

Q. Ms Basher would you bring up FAM00042/8 please?

WITNESS REFERRED TO DOCUMENT FAM00042/8

Q. Now this is, as part of your Part 1 evidence, and I’ll indicate to those who are listening here that Part 1 deals with the human factors as a science, Part 2 examines Pike River records, as you've seen them and heard them?

A. Mhm.

Q. And Part 3 deals with Gunningham and Neal, we’re still in Part 1 here.  Now I’d like you to speak to or perhaps read, please read your paragraphs 19, 20, 21 and 22.

A. “My assessment is that the Pike River tragedy with the loss of 29 lives may have been a process safety event and what is termed an organisational accident.  Organisational factors may be identified at the level of the company but more importantly from my perspective, reflected the level of the regulator and also Government decision making about the regulator’s function.  Sadly, but of crucial relevance for future safety Pike River proves that we have failed to learn from previous accidents.  Multiple factors that are very well established as causally related to accidents were present and identified at Pike River well before the onset of any recognisable accident sequence.  In crude terms the evidence I have seen indicates that Pike River Mine was an accident waiting to happen.  In the sense that “an accident” not necessarily this accident was probable.  Pike River was a workplace accident that occurred in a mine that should not be categorised simply as a mining accident.  Pike River has implications for the wider health and safety environment in New Zealand.  To ignore these implications flies in the face of international best practice.  This paper, my brief how I have reached these assessments.”

Q. Stop there, thank you.  Now you've emphasised that you're not, by this evidence, you're at pains to make sure you're not suggesting this catastrophic accident was going to happen at Pike River?

A. No.

Q. But, that the evidence leads you to the conclusion that “an” accident would occur?

A. Very much so.

Q. However you add the qualifier which professionally you must to that and the example you give is that you may calculate in the population a person say has a 75% chance of a heart attack in the next two years based on weight, family history and so on.  But in actuality you'll either have a heart attack or you won't?

A. That's right.  That’s the difference between, we can only calculate it at a statistical likelihood in comparison.  We have no way of determining who’s going to have the heart attack as such and who’s not.  A person will have a heart attack, one, or won't, zero.  But what we can say is when we look at all those factors together you have a higher or lower statistical likelihood of an event.
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Q. Now we’re now going to come to the background to the issue of hazard in New Zealand, both in law and practice and your evidence and please add to this as you wish and it appears at your brief at paragraph 23, is that the legislation of New Zealand requires employers to identify, categorise and manage hazards, which are defined very broadly.  And your point, part of evidence here today is that there was an enormous number of hazards to be addressed in any workplace?

A. That's right, and as science advances, as technology advances, as society changes, those hazards are increasing.  You know, for example, we’re dealing, you know, I’m asked for things like nanoparticles.  As science changes, hazards change and they are, the number of hazards we’re being requested to deal with is enormous now and increasing.
Q. And your evidence is that because of this, and because the science is developing, it’s very hard for any one person to hold all the tools to address, to identify, address and deal with hazards?

A. Yes.  I firmly believe that.  I think that the extent of the hazards, their understanding, simply the knowledge you are required over such a depth, to such a depth and over such a breadth of hazards, it is not possible for one individual to be able to identify and address such breadth of hazards.

Q. And this has led on your evidence of paragraph 26 to the fact that we now have a vast range of subject matter experts to do with health and safety?

A. Yes.

Q. There are refined areas of medicine, nursing, chemistry, toxicology, we have a whole suite of experts now involved.  In your view, as I understand your evidence, this is necessary to deal with the way the science is starting to understand the risks or hazards that exist?

A. That's right.  We’re tasked with, you know, health and safety.  I mean health in itself is huge and even I guess, and there’s an example I’ve put there at (h) you know, tasked technical experts for each industry and what I've learnt through this experience, through the Commission, listening to people, that even mining has subcategories within it of expertise that is necessary.  You know, the necessary, you have to understand electricity.   You need to understand ventilation.  They are specific areas of expertise within the context of mining technical aspects itself.

Q. Now, part of your evidence is that you are saying that the Commission should examine this not just as a mining disaster but that mining is the context in which this disaster, this catastrophe took place, this accident took place?

A. Yes, I think the factors that we’re going to talk about today are generic across safety in New Zealand.  

Q. And I know it’s a very crude example, but I'm going to put it to you because it appeals to me, at least I understand it.  You have discussed with me the two sides of this equation, the technical side and the human factors side, in the context, for example, it could have been anything, of a very highly qualified surgeon who has great expertise and a record, but has a human factor in practice, in his practice or his life which could cut across that expertise and lead to a surgical error of consequence.  Is that a fair representation?  Please qualify if it’s not.  It’s the human factor?

A. What we were talking about hopefully, I was describing, for example, you know a surgeon.  You can have a brilliantly technical surgeon and that certainly has one aspect of safety but if he or she is in the operating room and they are unable to communicate with the nurses, they’re throwing the scalpel around which is on the decrease, but still occurs, if that side is working then that surgeon may be, as I say, technically brilliant but there would be problems with safety.  You need both aspects, the human factors side as well as technical expertise.  

Q. Is there such a thing as absolute safety?

A. No.  There’s not in my understanding of the literature.
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Q. How should we view that concept then?  I mean, you put safety in the context of the workplace in business or Government activity which has certain goals, how do these two things relate, the reality?

A. Well, I have quoted here, Professor James Reason, who is one of the guru’s in safety in international, he’s now Professor Emeritus, but he defines safety and I quote here as, “The ability of individuals and organisations to deal with risks and hazards so to avoid damage or losses and yet still achieve their goal.”  And I think that’s very important, because we need to understand that business does, there is still the goal of the business, so safety, and again what he’s talking about here, is safety.  It’s not about morals, it’s not about altruism.  It’s safety as part of the real business world.  I think we need to recognise that, that safety is good business and good business and safety go hand-in-hand.
Q. Now Professor Reason is clearly in your evidence referred to a lot of papers that he’s written are part of your attachments –

A. Well, he changed about 20, 25, 30 years ago, Jim Reason changed the face.  He didn’t – he changed the face in which we look at safety, so his work has a monumental influence all around the world on how we look at these things.

Q. And we’re going to come in that context very shortly to what you call HFACS, H-F-A-C-S, and the study of mining accidents in Queensland.  It’s a paper published in 2011.  I’ll bring that up in a moment, but you mentioned say 20, 25 years ago – Ms Basher would you bring up please FAM00042.12/1?

WITNESS REFERRED TO DOCUMENT FAM00042.12/1

Q. And that’s the paper that he has written in 1991, or gave in Canberra and at page 2, Ms Basher, in the second paragraph there is reference there to a report made in 1986, “Mechanical failure preceded by faulty maintenance, the principle cause of air accidents.”

A. Mhm.

Q. And then 1987, “Bad weather near airports cause 64% of major crashes.  The Lufthansa survey found cockpit crew errors was the prime contributor, 76% of all causal factors.”  And then the next paragraph seems to encapsulate the point you make, when Professor Reason said, “Whom should we believe?  In my view, we should believe none of them.”  Now you understand what he’s getting at there.  Could you just encapsulate it please?

A. Well, I mean I would just use the words he said there.  “We should believe none of them,” because these figures misunderstand, he says, the causal reality, because what we know now is there is no single cause of any event.  So the word “cause” has actually come out of the safety literature.  What we’re looking at is “multiple causal contributory factors.”  There are always a number of strands that intercept on the day to bring about tragedy.

Q. As we now look at these causes, a very clear distinction you make in your evidence and as part of the literature and science, is that you say, “The Commission in workplace, must distinguish between the personal and process safety.”

A. Yes.

Q. And the example you give of a personal safety issue is what?

A. In the example of Pike River Mine, they would be things like,  a person cuts himself with a Stanley knife, person trips over, you know, some rubble underground, somebody’s lifting something heavy and gets a back strain.

Q. And of process safety?

A. Process safety is something completely different in – and in my brief I’ve given quite a long, long definition but I think for the purposes of here today, process safety would be about the identification and management of the risks associated with explosive sources, and the risks and management associated with ignition sources.
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Q. Now, a major part of your evidence is that a system put in place to provide effective personal safety, for example guards on machines, that sort of thing, does not ensure protective process safety?

A. No.  The reason why it is so important to differentiate between the two is because of a number of reasons.  One is because the indicators, the early indicators that a problem is coming are very different for a personal versus a process safety event.  And secondly, because the things that we need to do to try and prevent a personal safety event are very different from the things we need to do to try and prevent a process safety event.  They need to be clearly differentiated they are very different types of safety event.

Q. It’s in your evidence but just for the record, the Baker Report which is published I think in 2007 makes a very clear distinction between the two?

A. Yes they do because –

Q. And as the result, it’s your evidence that when we look at statistics about injury and fatalities and ill health, we don’t get any info about process safety?

A. Not unless the event, not unless the injuries were due to a process safety event.

Q. Yes and it’s your evidence please to confirm that what’s called the National Action Agenda in New Zealand has emphasised issues of workplace illness, disease and ACC claims and not identified what you consider to be the major process safety factors in at work?

A. Well no the words that they use emphasise, are words that are reflective of personal safety.  Now I’m not saying the personal safety is not important, it’s as equally important as process safety but again, they are two different types of safety event, need to be addressed differently and how I see the national agenda has been formulated and the risks that they have calculated, are risks associated with personal safety events.

Q. Your evidence is and I'll just refer to it at paragraph 46 that, “The Department of Labour has addressed industry sectors with a statistical analysis based on fatal and major injury.”  That’s what you say.  “And mining have many years in which the level of fatalities and serious injuries were quite low.”  So what do you say about that judgment, because of that low incidents as to where mining fitted in terms of risk?

A. Well where you have – process safety is – about another way of looking at process safety is low frequency, high severity events with the emphasis here being on low frequency.  Where you have a low frequency and you're comparing that erroneously with what we call high frequency, relatively low severity events which is personal safety, then process safety risks will drop out of the equation simply because they are of low frequency, so you need to calculate process safety event risks with different measures.

Q. And is that part of the work you do, calculating process safety risk specifically?

A. It is some of the stuff that we look at.  We show people the difference between process and personal safety and the sorts of different lead and lagging measures they have to measure their personal safety performance and their process safety performance.

Q. Ms Basher could we bring up FAM42/14 please?

WITNESS REFERRED TO DOCUMENT FAM00042/14

Q. And while this comes up, this is the Gunningham/Neal report cited by you at paragraph 51, “That the Department adopts a risk spaced approach as indicated in chapter 5.  The report is saying this, “Was the allocation of resources a reasonable one?  We believe it was.  The first of a low incidents of fatalities and serious injuries and there are competing demands for resources.”  And then comment is, “It’s not much different in inspection from the rates in two Australia coalmining States.”  Ms Basher page 15, the next page.  You challenge the understanding set out in that paragraph at paragraph 52, would you explain that please?

A. Well again, the factors that he is concentrating on there are personal safety events, they’re not process safety events.  It requires a different – the issue is not the calculation, the issue is not whether it’s a risk based system, but is the data that is necessary to have an appropriate risk calculation.

Q. And you've picked up in your paragraph 53 from Mr Whittall’s response in an interview transcript a question about consideration to the mine given to complete loss of communication to the mine and the possibility that an explosion may have occurred.  Just explain what you – read that passage that follows please.  “He responds?” 

A. My response at 53?
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Q. Yes, and the four lines in, “He responds by reference to 911…”

A. He responds by reference to 911 and 747s flying into buildings.  He goes on to say that the proposed scenario is extremely strange and unlikely.  It’s happened obviously.  I guess my concern when I read that is he's been asked what consideration he gave to a well-known process safety event, ie a mine exploding and he says, it’s unlikely.  Well it is unlikely by definition of a process safety event is of low frequency, ie unlikely.  That’s the definition of a process safety event.  You can't use the definition to, as a justification for saying that you haven't given it consideration.  In my way of looking at the world.

Q. And you seem - you then acknowledge that Professor Gunningham seems to have been on to this point in your paragraph 55 from a paper he wrote there which the EPMU has filed?

A. Mhm.

Q. And he talks about the lost time injury frequency rate and statistics provide no more than a crudest indication of actual injury rates and even if they did this might not be a helpful predictor of the likelihood of such low frequency and consequence event such as Moura or Gretley?

A. Exactly.

Q. It’s exactly the point you make?

A. That’s exactly the point.  That those relatively poor indicators of personal safety do not provide us with an indication of the likelihood of a process safety event.

Q. Now all this in terms of process safety leads us to the concept of the organisational accident and Ms Basher could we have up FAM00042.22/1?

WITNESS REFERRED TO DOCUMENT FAM00042.22/1

Q. Now this needs a bit of explanation by you please?

A. Right, this is what James Reason, is a very well known model now.  So this is what he called the Anatomy of an Organisational Accident.  Sort of the basis of how I was trained to investigate adverse events in aviation, my role as an air safety investigator.  It’s what now the majority of New Zealand workplaces that are trained with the ICAM method is based on this model.  So it’s probably the most common way of examining adverse events now in New Zealand and international workplaces.  So what we have here, very simplistically we have an adverse event, an accident or an incident and in order to have had an adverse event, we need penetration of the system’s defences.  Normally when we think of defences we think of them as two kinds.  So we think of them as hard defences, hard defences being things like equipment, usually, equipment and technology.  Then we have what we call soft defences and soft defences is everything else, that’s policies, procedures, people, training system.  They are all defences and as we touched on before defences needs to be of three levels.  So we try and eliminate the condition occurring but we also assume that that won't be realistically possible, so we try and contain an error as it occurs and then we also assume okay, that might not be possible, so we also put in a defence to mitigate the consequences of an event.  So what I'm saying is, we need to have a breadth of defences and we also need to have a depth of defences.  But in order to have had the adverse event, you need penetration of the defences.  Then moving back we need to have had an individual or a group of individuals make an error or violate the rules in some way and that tends to have been where investigation stops.  That would be the example I use where we say, right Captain Collins descended below the MDA, crashed into the mountain, full stop, end of story.  But what we are now saying or what we have now been saying for 30 years is that in order to make effective intervention to improve safety, we need to go back, we need to ask ourselves what was there in the task and environment that led individuals to make errors.  What was there in the task and environment that led individuals to break the rules and then we need to move even further back into the organisation and we need to look at management decisions and organisational processes that again, that influence the actions of individuals on the day.
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A. The only other thing that I'd say here is when he writes, “organisation,” he’s not necessarily talking about the organisation in terms of a company.  We go back as far as necessary to retain a reasonable cause or nexus with the event, so in aviation, for example, we might stop at the level of an individual aviation company.  Often we go back and we look at the decision of the regulator, the civil aviation authority and there have been events where we go further back and look at decisions at the level of the international civil aviation organisation.  We need to go as far back as necessary to understand what happened on the day.  

Q. And that’s the same point, as far back as necessary to get the fix.  You've got to know where those problems will lay?

A. Well the further we go back, the further back we put the fix, the most, the biggest, I hate to use the phrase in this context but the biggest  bang we get for our buck, the more effective and efficient the fix is going to be, the more holistic the fix is going to be.  If we keep putting fixes back here, as Jim Reason said, individuals are the last and least manageable link in the organisational, the accident sequence.  This is like swatting mosquitoes, going back here is like draining a swamp.

Q. Now, the representation that’s used by you which I understand is from teaching, is it Ms Basher, 42/16, where we have Professor Reason’s Swiss cheese model.  I think you've explained it now sufficiently, now it’s up.  Could that be blown up please, the model?  Now you can probably speak through this very quickly, the organisational factors, unsafe supervision, just quickly talk us through that?

A. Well this is a slightly different way, what Reason was trying to talk about here is that if this is a system, and I'm not talking here about a system, meaning policies.  I'm talking about that whole system that we saw in the last picture, so everything from the defence is going back into the organisation, are organisations because we are, that whole system because we are human, will have holes in it of some description and is obligated on us in the health and safety field to identify those holes and either try and eliminate the holes or try and make the holes smaller.  What he’s trying to show us here is, and this is this, going through here, is that accidents have, a chance is involved in an accident, so chance lined the holes up, enabling that arrow to come through and give us an accident.  That’s what its showing.  So in terms of health and safety, as I say, if we, our role to avoid the likelihood of chance driving the arrow through, the fewer the holes, the smaller the holes, the less statistically likely that the holes will line up and chance drives the arrow through.

Q. And part of your thesis is that chance does not take sides?

A. Unfortunately, chance does not take sides.

Q. And we see this in, Ms Basher, page 18, 42/18.  So in the top representation there are very few holes?

A. That's right.

Q. But the arrow’s gone through the holes in each sector?

A. Yes, and very occasionally that happens and again if we go back to that example that we gave initially of the heart attack, we all know, we’ve heard of the, you know, the thin person that eats well, that exercises regularly and drops dead of a heart attack when they’re out jogging at age 35.  That would be the medical equivalent of this.
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Q. Now, we now move to the, start to move towards what you’ve learned or read at Pike River but before we get there, identification of the holes, the various ways you'll describe is critical, but using civil aviation or aviation as an example, we have in your, Ms Basher, 42/20, we start to move into causal factors of the kinds that you are going to describe.  Now, in the aviation industry and this comes from the Aviation Safety Summary Report for 2011, three-month period in New Zealand and just now start to point to just a few of the things which we’re going to be looking at in the next 20 minutes or so.

A. Right, well what they’ve done here in civil aviation, are civil aviation industry, is that they’re looking for patterns in those causal factors, so you can see here, they’re looking – I can hardly see here though.  Okay, for example here they’re looking at - they’ve calculating the number of times where there was poor supervision and checking.  Look here, they’ve calculated in times where there was inadequate procedures.  Yes, they’re looking here at lack of knowledge.

Q. Could you just move to the mic a bit more, I think we may be missing.

A. Lack of knowledge.

Q. Yes, thank you.

A. So they are, what they have done, is they’re calculating on a constant basis those levels, the number of error producing conditions, the number of violation producing conditions, the number of organisational factors, the times that all those factors were involved in an adverse event.

Q. Now, you’ve heard, or read, I’m sorry, read some evidence, you may have seen it on the streaming from Dr Elder who talked about mining in the West Coast, or establishing a mine on the West Coast and I think you picked up a few things which are in the categories that we’re now going to start talking about.  Can you just mention them to us?

A. Well, for example – and I mean I go back to sort of what we know about error producing conditions.  Dr Elder, he described, you know, that every coal mine is different.  There’s no absolute rule for what happens.  For all these reasons, coalmining will often increase or (inaudible 09:52:10) innovative and often internationally unproven techniques.  My point that I was talking about here is very clear in cognitive science.  When we are required to think things through on the spot, when we have to live with uncertainty, that creates an error producing condition.  It dramatically increases the likelihood that we’re going to make error.  As, you know, in a simplistic way there’s, if you can contrast the difference between tried and true, versus sort of tried but not quite sure, versus trial and error.  As the higher the level of uncertainty, the more we’re moving towards trial and error.  It’s called trial and error for a reason.  It increases the likelihood of error, so that’s one factor was there, that was just there right from the start.  Pike River, as I’ve said, was in a start-up mode.  Start-up mode is a time of an organisation’s life that is where the risks are increased.  There’s a number of things going on in there and normally defences are at a relatively low stage of development.  It’s not any – it’s not Pike River Mine being a start-up company.  It’s any start-up company is more vulnerable at that period of the organisation’s life.  Also it said things like, realistically the mine is a harsh environment.  Harsh environments are associated with increased error and the mine is certainly a hostile environment.  And then the last thing is we know, you know, mining is an industry that is associated with low frequency, high consequent events with process safety events.  So all I was trying to emphasise is right from the start there are a number of very obvious error producing conditions that needed to be identified and addressed.

Q. Now we’re about to come now into applying this, what you’ve described in the Pike River setting and you’ve set out in your brief, in your supplementary brief the material you’ve had access to, which really is being supplemented almost day-by-day for you, isn’t it?

A. That's right.

Q. You’ve seen the near hit register.  You’ve seen the deputies’ report summarised, put in by counsel assisting and so on, and so you’re gaining factual knowledge of what internally within Pike River the record was.

A. That's right.

Q. But you’re not here today to comment on something mining specific at all, are you?

A. No.  I wouldn't have the ability to be able to discuss the technical ins and outs of mining.
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Q. So as we move into what is part two of your evidence, you have in your paragraph 87 at Ms Basher 42/23, “Referred to some evidence that Mr Whittall has given.”

A. Mhm.

Q. Which you are identifying as of some relevance in terms of the factors that you say we should be looking for here and in essence relevant to stressors and risk or hazard.  At paragraph 87 if you could just read from that please so that everyone can grasp it.

A. Right, well what he’s identifying here Mr Whittall has stated, “Levels of confidence and experience of workers and contractors working underground is of concern.”  Now, low levels of confidence or lower than desired levels of competence.  Low levels of experience, both of those are well established error producing conditions.  He then goes on to say that the delays in production were lamentable and delays in the company achieving cashflow, positive cashflow is also lamentable.  We know that companies facing financial difficulties have higher risks, everything else being equal than companies that are not facing financial difficulties.  Where there are problems in production that also is associated with a number of error producing conditions.  They’re all very well established holes in the Swiss cheese.

Q. Now before we – I go to in interest of time Dr Callaghan, the things that you're now starting to look at and going to apply in your consideration of Pike River documents are reflected in particular in the document FAM00042.18/1 which is a paper called, “Accident analysis and prevention,” published I think in 2010 and it relates to Queensland mining accidents and reflects – I think one of the authors, Scott Shappell from Clemson University is someone you have worked with in the past?

A. Well I haven't worked with Scott Shappell directly.  He and Doug Wiegmann, Doug Weigmann was one of the human factors experts in the Baker Panel Report.  They designed HFACS, I worked with their close colleague a fellow called Burt Bouquet who’s in the States, he’s part of my human factors group.

Q. Now I’m just going to bring up a few passages from here.  Ms Basher could we have page 2 of that document, 18/2?  And it starts in the first paragraph and we’ll bring up some bits in a minute but I'll highlight them.  “The mining industry has witnessed tremendous successes and safety over the last several decades but still remains among the highest risk professions worldwide.”  So if we start with that proposition and then in about the sixth line there’s a passage, “From flooding to explosive agents and the risk of asphyxia, miners are exposed to some of the most hostile working conditions of any occupation.”  And then we take the next passage please and just speak it or read it as you wish, “Nevertheless.”

A. “Nevertheless, the majority of accidents cannot be solely attributed to adverse working conditions.  For instance, a study by the US Bureau of Mines found that nearly 85% of all mining accidents identified human error as a causal factor.  Clearly, if safety is to be improved it is vital to study the impact of human error on mining accidents.”

Q. Now Ms Basher could we go to page 6 of that document?  And under the heading of, “Unsafe in acts analysis by mine type.”  There is a passage at the end of the text, towards the end, five lines from the bottom, “The larger question is why decision errors were more frequent at quarries than at other mine types.”  It then discusses what is part of your evidence today is the decision making process and the three components described.  Would you speak to that please?

A. To how a decision’s made?
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Q. Yes.

A. Right, well that's important when you're looking back at how people are making decisions.  We’ve heard a number of people talk about their decision making during the Commission.  It says, “Their decisions are based on three key elements.  One, information, is the information accurate and timely.  Two, knowledge, does the individual have the requisite understanding of the situation and training to make the decision.  Three, experience, with experience comes a better understanding of one’s decisions.  The likelihood that a decision will be successful is markedly reduced if any of these three components are absent or lacking.

Q. Now the paper goes on to talk about quarry and coal and other mining activities and there's a comment on the right-hand column, “In contrast to quarries, underground coal mines exhibit a much lower percentage of cases associated with decision errors and would you then read and speak to the next few sentences?

A. Right, because again as Mr Davidson said, this study found that underground coal mines had low level of decision errors and they explained it saying, “This may be due to the highly structured nature of the tasks coupled with the reality that most operations are associated with written and practiced procedures so employees are really compelled to create their own course of action.  Also of note coal mines tend to be populated by a more experienced workforce due as evident in the higher attention rate amongst coal mines in Australia.  Obviously the decrease in turnover naturally leads to workers with a more experienced workforce.”  And we’ll come to that in my evidence, that does not appear to be the case in Pike River.  So we had a high number of unstructured tasks with not necessarily always well written or practiced procedures.  The workforce had a high percentage of inexperienced people and there was an increase in turnover, staff turnover.

Q. And Ms Basher, if we go to page 7 of the document and under the heading unsafe leadership identified, “In 36.6% of cases analysed, and then the majority of the causal factors, this level fell into the inadequate leadership category and the most often cited example involved training which accounted for 43.9% of inadequate leadership codes and a contributing factor in 15.6 of all cases.”  Now the next passage deals with the way training and teaching of procedures is undertaken which I understand from discussing it with you that this comment here is that it was to all industry where there is risk.  In respect to that, the hands on training refresher course training et cetera?

A. Where is that?

Q. This is the –

A. Training of, well more than the initial hands on training refresher training.  Again that very important.   We know, and that’s just the sort of our understanding of how education works.  We need constant reinforcement.  We do need refresher training, we need mentoring.  For example, if you come to my, if you go back to my example is when I was trained to be an auditor I had knowledge when I left the courses.  What I lacked was experience.  It’s really important, that’s why I was mentored by a lead auditor to enable me to take my knowledge and slowly have experience to be able to effectively use that knowledge in the real world.

Q. This paper and I’ll summarise this again, for time reasons it could be read but it emphases repetition and continual reinforcement through additional training?

A. Yes.

Q. “To ensure the tasks were performed correctly.  The operator must have more than a casual understanding of the material have competence and be able to take what was learnt and apply it.”  And then say, and this comment I want to raise with you, “On the job training programmes and didactic courses, they do not acknowledge accepted learning principles might fall short and lead to accidents as was revealed to those studied.”

A. Yes.

Q. You have something to say about the teaching or training in relation to people who are from other jurisdictions or may have not the same linguistic skills, written and writing skills, learning skills, do you?

A. Well yes I do.  I mean every time we apply an intervention, I talk about this in safety all the time.  People have a tendency to have one stop, what I would call a one stop shop.  But that is not appropriate.  Training needs to be directed, training, safety messages, the provision of safety messages needs to be quite tailored to individuals and individual groups in the workforce.  
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A. So, for example, you might want two workers, you might want the entire workforce to do a certain thing, but how you're going to encourage me, Kathleen Callaghan, a middle-aged woman to do that behaviour, one would hope is going to be clearly different to how you would try and get an 18 year old male to undertake the same behaviour.  We really need to be cognisant of, again, it comes back to the strengths and weaknesses of individuals.  We need to understand how those things work and what we had at Pike River Mine, for example, we had a number of, and I don’t know how much that influenced it, but we had a number, we had experienced, inexperienced.  We had people from South Africa, we had people from Australia, we had people from New Zealand, all of those factors needed to be addressed in determining how best we were going to take that workforce forwards.

Q. And then, just to finish this paper, in the next paragraph, as of June 2002, in the next paragraph, there’s a comment about turnover in management and the last few lines, “That the turnover rate appeared to be higher amongst professional and managerial staff, which also may have affected the training workers received.  On benefit of retaining valued leaders may be the positive impact on training.”  Is that a known factor in the work you do?

A. Yes it is.  And not just training, in training but also the learnings we have when good safety behaviour is modelled by well respected leadership.  

Q. Now we come to the material within Pike itself, the company, and in your evidence you've referred to hazard reports, incident register, investigative reports, operation meeting minutes and some other passages and then quite separately you've read some pieces of evidence that have been filed, and some as you know are subject to a suppression order, so we’ll be getting the streaming stopped and I'll mark the part when we get to that, but at the moment working from within Pike, with the company records, itself, first of all, beginning at your paragraph 95, you have gone through hazard reports for October and November 2010?

A. Mhm.

Q. And your evidence is that having been through those hazard reports, which you've set out a selection of here, you reach a conclusion in your paragraph 97, and will you just state that conclusion, what you infer from it?

A. The hazard reports are of concern because they document significant and recurring risks to safety in areas such as housekeeping, emergencies and ventilation.  

Q. Now, we have in your evidence at page 42/25, some of these, so 
Ms Basher, could we have that page up please?  And when it comes up I just want you just to take a few examples which reflect what you've just said.  

A. Right.  Well if you look at the, sorry, the first one was an error, 3/10, 10, you've got containers left untidy on the ground.  That’s a housekeeping issue.  Housekeeping’s actually very importantly causally associated with adverse events.  Second one there, hoses dumped on the ground.  Another housekeeping event but also I understand, I mean that can be a, that’s an emergency management event.  Firehoses incorrectly coiled.  6/10, more housekeeping.  The next one down again, more housekeeping and emergency things, lots of dust, 7/10, dust.  No gas detectors, so an emergency problem.  You know, 8/10, the aluminium Coke can.  Again that’s an ignition.   We’re worried about ignition sources and things there.  And again, you go through them.  Just if you read them, they’re those same things occurring time and time again.  Housekeeping issues, ventilation issues, issues relating to emergencies, where they’re causing emergencies or related to an emergency response.

Q. And this is the stock standard sort of thing that you're looking for?

A. That I do all the time.  And I guess what I would want to say here is each one, and that’s, when we look, when I look, the way I've been trained, when we look at reports such as these or all the reports, it’s not often that one report in itself is of consequence.  Sometimes it is.  
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A. What we look for though – because that’s what we call in science an N of 1.  What we’re looking for is that same event being repeated.  It’s the repetition of even low level events that gives rise to concern.  It’s just the weight of the events as opposed to each event needs to be significant in of itself.  Sometimes significance arises from sheer repetition.

Q. Now we then – that’s just the hazard reports, is one of the first things you looked at.

A. Yes.

Q. There’s then what we’ve had trouble getting the right description for, the incident register or the incident book, which Gunningham and Neal talk about, and incident book.

A. Yes.

Q. And you’ve seen the documents called “incident register site summary Pike River Mine”?

A. Mhm.

Q. And you’ve used that to take a collation of material – firstly you’ve noticed that these reports do not appear to be necessarily chronological or a complete numeric record.  You made that point?

A. Well, I guess that when I was looking at that, because I look – people hand documentation around all the time and I am always looking.  Everything that I do, everything I look at, I relate back to the fundamental reason that I’m there, which is the prevention of harm, so I’m trying to interpret documents in that sort of light, so when I’m looking at these events, I want to be able to understand them and analyse them and look for patterns, and I still don't know when I was handed the incident reports, I can’t work out the sequencing of them.  Normally what would happen is that you have an incident, an incident one is given the number 1, and incident two is given the number 2 and so on.  These didn’t appear to have a sequence such as that.  I tried to sequence them by date and that didn’t work either.  So, I just sequenced them by number, whatever the number meant, I have no idea and what I could find when I did that, and that’s why I do it, is that some incidents were not included in that data.  Now I don’t know what that means, but that’s why it’s important to me to have some sort of sequence, because I would’ve gone back and said, “Where is that?  Does it exist?  Have I not got it?  What happens to it?”  So, all I’ve put is that that’s there and then when I went through and I could sequence them, I found I was looking for – because again I’m looking for patterns.  All I know is that the higher the numbers, the less likely it was that the action was defined as complete.  So there was a higher number of incomplete’s as the number, whatever the number means, rises.

Q. It’s quite possible you haven’t seen all the evidence in this regard, but have you been shown any Pike record which demonstrates the completion or resolution of matters relating to hazard or incident reporting, something which demonstrates the conclusion or end of a trail of dealing with these matters?

A. No, no.

Q. Now, if we just take a couple of examples in here of the same sort of things that you were looking for, or looking at in the hazard reports, Ms Basher at 42/28.  

WITNESS REFERRED TO DOCUMENT 42/28

MR DAVIDSON:

Your Honour, I see in here some names in respect of people who are going to be giving evidence and potentially challenge, therefore subject to the suppression order, so may I ask that that order extend to this page of the evidence?

SUPPRESSION ORDER MADE REGARDING PARAGRAPH 103

examination continues:  Mr DAVIDSON
Q. Now Dr Callaghan, you’ve heard what’s said, because of the issues about suppression and the evidence still to be given, some of these matters touch that evidence, and your supplementary evidence, there’s a lot of that as well.

A. Mhm.

SUPPRESSION EVIDENCE:  MR DAVIDSON
examination continues:  MR DAVIDSON
Q. Now your comment on the incident register is at that page and so if we just summarise that for these purposes.  “Process safety failures to follow safe operating procedures or where there’s no SOP and recurring samples of the same or similar events over time,” and you then identify at 105 the issue of oversight at the supervisory level because the problematic behaviour wasn’t able to be controlled and at managerial level because the inadequacies may not have been effectively addressed or lack of support for them?

A. That's right.
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Q. Now you then have four investigative reports, they’re a sample of investigative reports given to you at that time in confidence and there are four, with different authors.  Mr Rockhouse is an author, part author of three of them of the four and we’re not going to read right through this but if we take that which appears at 42/31 and this is just an investigation within Pike so it’s evidence only in that context.  It’s a report into the matter I've just referred, that’s the explosive primer, P1 explosive found in the engine bay of a drift runner and it is 24 December 2009.  So if we have that up please Ms Basher?  Is it up already, yes, thank you.

WITNESS REFERRED TO DOCUMENT 

Q. It speaks for itself but the first, paragraph (a), well perhaps the quickest way is this.  You, there are points you wish to lift from what you see in this report Dr Callaghan?

A. Right there are.  Maybe just back and I know I'm mindful of time.  The things that – a couple of things.  One is that these investigation reports aren't too bad actually.  So I’d like to say that.  I mean they’re reasonable investigations and they cover a couple of areas.  So the first one there relates to contamination of fuel and oil.  The second one that I mention at 108 is discharge into the river.  The one that we’re concentrating on now is you know the P1 explosive and then the last one was the rollover at telehandler and when I look at them they all showed exactly the same problems.  They all referred to systemic problems, all of them.  They all referred to problems with SOPs and so, and they’re across a period of time.  So I think that that’s really important.  What it showed was wherever we were looking, whether it was environment or all these things, the same issues were being identified.  So a lot, this was covering a lot of, a breadth of Pike River Mine operations, it was covering a substantial period of time and the same big problems were being identified.  I think that’s really important and then when you go down, as we say, into the 109, I mean look there's no requirement to follow an actual methodology to account for sources of ignition.  There's no way to account that sources of ignition are returned, there's lack of an accounting system, there's lack of licensed jugger operators, there's an inadequate area for priming explosives, and then that last one (f) that you don’t have here.  Host contributory factors, that were cumulative in nature and have led to this unplanned event.  That’s another way of saying that there's widespread systematic issues here and this is, the problem, well the issue for me with all of these is not that Pike River was failing to identifying hazards, that it was clearly identifying major significant hazards and writing them down.  The failure doesn’t appear to be with identification of certain hazards, that’s, they were identifying these.  What I don’t understand is why they keep repeating.

Q. Now the comments you've made I think apply across those investigation reports in form or another so we needn’t go through each one Dr Callaghan, they’re there in your evidence but you pick up at 42/32 Ms Basher, a Pike River document, in respect of a review of the surface auxiliary fan failure on the 5th of October 2010.  So this is an internal review of that fan failure and the review panel within PRC itself identified all the points that are set out at that page.  Again, if we could just swiftly identify the matters of concern to you, the matters you are concerned to get across to this Commission?
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A. Right, well again I mean, almost all of these are of concern to me in of themselves, but also because they are, you know, they’re exactly the same sorts of issues, raised in a different context as we’ve seen now, occurring over a large time period.  Lack of communication to the surface plan, lack of working communication devices underground.  Look at (c), no set and relevant procedures to follow.  We’ve seen that time and time again.  That is a significant error producing condition.  “Could not find the spare fans in stock,” not in sight.  “Could not find fan drawings in manuals easily,” really important.  People need to be able to lay their hands on important information.  If you recall what I said about how we make decisions, one of the first, the first thing you need for good decision making is timely and accessible information.  These people were denied that.  

Q. Just going on down the list.

A. Again, you know, a list of what is in the fresh air base is required.  Now, I'm thinking if we’re at this timeframe, and we still don’t know what’s in the fresh air, what we need in the fresh air base, that raises concerns to me.  Gas monitoring procedures needed to be addressed, and you know, there is a high risk of not knowing what gas levels were present underground.  We’re now in, well this event took place on the 5th of October 2010.  You know, we could continue, but again, these are very significant issues.  They are recurring time after time after time and they’re all well established conditions causally associated with adverse events.

Q. At the bottom, towards the bottom, “Ian, is standard mine degassing procedure to be developed”?  

A. Yeah.

Q. Yeah, same again.  Now, there is a section, I'm not going to take you through but it’s at page 33 of your brief, Ms Basher.  I'm just going to refer to it.  These are a review of some operation meeting minutes which we think now was prepared by someone within the Department.  I'm not quite sure for what purpose or when, but it’s a review of minutes, and it’s under that DOL number, and they come back to the incident reports and they talk about what you call holes, and this is paragraph 114, related to process safety and you pick up, and I'm just referring to the headings, “Lack of qualified staff, supervisory issues, follow-up of actioned items, issues pertaining to emergencies, breakdown of equipment and unavailability of safety equipment,” and the last, which appears at page 34, Ms Basher, says, “Contractors underground without gas detection, 30 May.  No gas detectors available in control room, 2nd of June.  Insufficient gas detectors, 22 July.  Shotfire took place inappropriately, 28th of April and 26th of May.”   So this is a review done of the incident reports, some of which you've seen, and you have commented at your paragraph 115, having read at page 34, Ms Basher, that section includes issues pertaining to emergencies, “Can people make it back to the changeover station from place of one self-rescuer unit.  No phones, or phones not working ideally,” and so on.  The same passage, “(d) Emergency list phone numbers are out of date.  Ongoing concern.  Surface controllers not taking their role seriously.  This is unacceptable.  Breakdown of equipment,” and so on.  Now you have commented at 115, “These reports in PRC itself are telling.  Holes appear time and time again in a different context.”  So, you've got a picture drawn from a whole range of material now.  Is there any qualification you want to make to your evidence of the identified holes at Pike River within their own records?

A. Do I want to change my mind?

Q. Qualify it in any way?

A. Sorry?
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Q. Do you want to qualify it in any way or –

A. No.  To date, all the evidence I have seen and the evidence I have seen since I wrote my brief just confirms to me, it gives more weight of holes that were identified and repetition of those holes through a significant period of time.  Can I just say one thing, and I mean Mr Wilding raised that, it was (c) the follow-up of the action items.  That’s very important because now that we have all these identifications of hazards that Pike River is identifying, those statements that there is no control over whether assigned tasks are allocated and followed up, and we are beginning to see a large number of open incidents in various departments.  Very important.  Follow-up of action items is a significant marker of a process safe – to the likelihood of a process safety event occurring, well established indicator, a process safety event is likely.

Q. Now, we’re getting close to the Gunningham and Neal report, but we must deal with the question of reporting quickly, even though it’s a critical part of your evidence, is it not?

A. Mhm.

Q. And your evidence is that process safety information comes of course from incidents that occur where accidents, incidents occur, but near miss is a vital part of reporting?

A. That's right, enables us to be proactive.

Q. So the thrust is to get people at all levels to report errors and violations, including those by the report-maker themselves, if you can?

A. Mhm.

Q. And your comment is that one of the critical elements of reporting is that the organisation must be “just”.  It’s your word, “just”?

A. But that’s actually the word in the literature, “just culture”.

Q. Just explain that please?

A. A just culture – it’s complicated.  A just culture is drawing – it’s actually the line in the sand in essence where disciplinary action becomes necessary and there is always a trade-off, because what we want is people to come forward and tell us, no holds barred, what’s happening and clearly if there is the risk of disciplinary action there, the factors that tipped them towards to being open and honest about ways in which they might’ve stuffed-up, is reduced.  So, it’s a balance between a need for information and a need to, in certain circumstances, discipline.

Q. You then address the question of, “What are the tipping factors that make people act in unsafe ways?”  Now this is a big topic and it’s in your paper, but can you, in the context of what you’ve just said, what are the things that in a good culture tip people over to act in an unsafe way?

A. Well, when we’ve got here lots of things, we need – there is always factors that lead people and they can be quite individual or they can be relevant to groups that tip people towards or away a desired behaviour.  But one of the things when we see routine violations, it’s very easy to say, “Right, broken the rule, you know, discipline.”  Discipline’s unlikely to fix lots of rule breaking and especially with routine violations.  Some of the factors that are associated with people repeatedly breaking the rules are those things that I’ve put there.  It’s “everybody does it this way” and sometimes there’s a good reason for people doing it this way.  It might be that the rule is poor and needs changing, but very importantly here, the thing about routine violations is that everybody knows about it, including managers and supervisors and they don’t act to stop the rule breaking and therefore it becomes routine.  Now the way to address a routine violation, as I say, is not punishment.

Q. If you look at paragraph 121 of your brief, which is at 42/35, and the suppression order extends to this passage, so that passage and your reading of in relation to it, is suppressed.  

MR DAVIDSON:

The witness there identified sir, for the record, is witness Silke, S-I-L-K-E whose brief has been filed.

SUPPRESSION EVIDENCE:  MR DAVISON
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examination continues:  MR DAVIDSON
Q. And finally on this issue at page 36 Ms Basher, the operation meeting minutes reviewed at 2010, these DOL and a DOA document.  There is reference to what you call a very telling email from Mr White to Mr Couchman and Mr Rockhouse and Mr Ellis written in November 2010 where he's reacted to some of the extremely serious concerns raised and just read from the next piece please, in response?

A. Well it says in response to the repetitive use and misuse of fire hoses he states, management of fire hoses will not stop the tardy lazy practices of people who obviously don’t care about the proper use of equipment.  Now that tone, that language and I accept in a context and I'm just reading from these minute notes, that just gives me pause for thought really because later down in the document, it talks about there appears to be no fresh drinking water available to mine staff and I understand that sometimes the men were drinking from the hoses and again when we’re looking at why people do things and we were going to resolve, you know, there is a difference in my mind and I'm not saying this is the case here but there is a difference between lazy, you know, lazy rule breaking people versus thirsty workers and if they’re thirsty workers, then the appropriate intervention is going to be different than if they’re tardy lazy, you know, people.  The point I'm trying to make here.

Q. Now that law is under the heading, if you like, of the way the management at all levels respond to the workers and to errors, the violations?

Q. It is the way error, human error is inevitable.  That is the very nature that’s critical to our understanding of management and safety in workplaces.  The way in which we deal with error and even which, the way in which we deal with violation needs to me, to be at all times based on the evidence and it’s leading us with the sole aim of the prevention of harm.  Punishing people inappropriately using derogatory language, blaming people, failing to look at the reasons why behaviour is being undertaken, all is actually the antithesis of good safety management.  Very clear, well established in the literature.

SUPPRESSION EVIDENCE:  MR DAVIDSON
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examination continues:  MR DAVIDSON

Q. Now there’s much more of this, but the Commission is able to read it from this and other statements.

A. Yes.

Q. So you reached a conclusion on this before we can, I think, very quickly deal with Gunningham and Neal at your paragraph 131 of page 40 and we are out of the suppression zone now.  You’ve drawn a conclusion and firstly you say again, you’re conscious that there may be contest with much of what you have read, whether by the company or individual and you conclude, “A repetitive element”, which is at page 41, Ms Basher, “and it’s difficult to discern, for you at this stage, a comprehensive response to this fact.”  At paragraph 132, at page 41, you take the science you’ve described, apply it to Pike River and you say it showed many of the characteristics which increased the risk of a major organisation accident.  Then explain please, the next four lines and their ramification?  Paragraph 132 at page 41, third line, “These characteristics were known by –

A. Were known by a variety of parties?

Q. Mmm.

A. Well, they seem to have been known by a variety of parties.  They’re clearly written down.  What I’m saying next, “It is unclear whether those who may have been able to prevent the tragedy understood what they were identifying, understood the ramifications of what they were identifying or understood the picture as a coherent whole, understood the patterns that are important to be identified.”

Q. And at page 42, Ms Basher, in your concluding paragraph the status summary there, can you put it in your own words please?

A. Well, they are my own words.  What I’m saying is that all the information that I have seen shows me recurring patterns of causal factors that I know are well established in the literature to increasing the likelihood of a process safety event.  And then as we’ve put there, if that information was not held by all, you know, with such a vital interest in preventing tragedy, then I think we need to examine why it wasn’t.

commission adjourns:
10.48 am

COMMISSION resumes:
11.08 am

examination continues:  mr davidson

Q. Dr Callaghan, just before we broke, you referred to the need for cohesion on safety issues throughout the whole of the workforce, top to bottom, and I understand that means that barriers, which you’ve referred to in reporting for example, must be removed or encouraged to be removed.  You’ve got an expression, which you know I want you to use.  It sounds a bit cliché, but it’s a summation of what you think safety has to be seen as by all those in the workforce.  Would you like to tell the Commission?

A. Not just to all those in the workforce.  What I’ve talked to Mr Davidson about is I’m very much of a believer that safety is a team sport.  That means that everybody, there’s a number of stakeholders, there’s the people at all levels within the individual workforce.  We need to, at the level of a company, at the level of the industry, at the level of the wider sort of national socio-political sort of level, all those people are stakeholders in the safety system and the safety of individuals at work.  It is very much a team sport and needs to be recognised as such.

Q. Now we’re coming to the Gunningham and Neal report, and first, do you know Professor Gunningham and Dr Neal as part of your academic work?

A. No, I don’t.

Q. You have approached this review, and that’s all you’ve been asked to do, review that report and make such comments as you think fit, by looking at the functions of an inspector and that is because the report focuses, as we can read, in the interactions between the inspectors and the company.  You’ve noted, I think, that the reporters have had access to some people only who they’ve listed in the report?

A. Yes.

Q. And there’ll be a lot of other information they don’t have?

A. Yes, that's right.

Q. When you have addressed the functions of the inspector and this is, Ms Basher, at 42/43.

WITNESS REFERRED TO DOCUMENT 42/43

Q. You’ve set them out in your paragraph 141, and of these four functions, you have taken function (b), that to ascertain whether or not this Act is being or has been or is likely to be complied with and your view is at 142, that, until that’s addressed the others can’t be dealt with.  You can’t enforce.  You can’t help until the problem has been identified, actual problem or likely problem?

A. Well, that’s what I have learnt through the practise of medicine, through the little bits I’ve done in business management.  I mean, we start with definition of the problem, before we move into intervention and treatment.  So, to me, (b) is definition of the problem where as helping and enforcement are treatments or interventions.  So I think it’s always important to define the problem before we intervene.
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Q. Now as a general comment based on the evidence you’ve gleaned and read so far, the question of compliance with the Act in terms of all practicable steps, have you comment to make about how easy it might be or difficult it might be for the inspector to reach a conclusion in that crucial regard?

A. Well again if you recall what I was talking about earlier that we have health and then we have safety and within safety there's personal and process safety and if we leave health out now, health is a myriad of complexity in its own right.  But even if we look at process and personal safety, as I said, those factors that contribute you know, towards accidents, if we look at all those things it requires such a depth of knowledge and such a breadth of knowledge, that again I cannot conceive where one individual would be able to have all that breadth and knowledge to be able to ascertain whether a company was complying with the Act across all those hazards.  I think it’s very difficult and again, if we come to decision making which I referred to before where you have those three factors that are necessary, you need timely, appropriate information, you need knowledge then you need experience, again you can start to see that while it might seem easy, in reality, judging whether or not the Act has been complied with I think is a extraordinarily complex task which cannot be underestimated.

Q. Now there's one point you have raised with regard to the authorship of the review.  At Mr O’Connell’s evidence with the EPMU which is the EPMU0022/8, Ms Basher could we bring that one up pleas?

WITNESS REFERRED TO DOCUMENT EPMU0022/8

Q. In his paragraph 18 has looked at the report through the lens we see there that if was flawed on the basis that there was conducted by academics and not by underground coalmining experts and therefore there's a question raised, which others may well raise, regarding a review in that concept to review his ability, what do you have to say about that suggestion that people without the specific mining, coalmining expertise are outside the boundaries as it were?

A. Well again I would just emphasise that to my mind, not just to my mind but safety is a team sport.  It requires the input of people across a wide range of disciplines and going back from a purely scientific basis, you know, because at the end of the day it’s scientists and people that develop protective equipment all the way down to the workers.  Everybody has a role to play.  Everybody carries a piece of the safety jigsaw and I must say, in my experience it is sometimes the least expected people that have the most important piece of the jigsaw.  I think for anyone in the safety field to be dismissive of anybody’s contribution, is something that we all need to think about really.

Q. Now I think part of your thesis you wished to get across as you look at Gunningham and Neal is that to fulfil the responsibility the inspector has which you’ve identified, there must be recognition of the human factors you’ve talked about and I think there’s a rule of thumb about accident causation in terms between the human and the technical if you like?

A. That's right.  And again I don’t want to say that we don’t need to look at technical factors, we clearly do, you know, it’s vitally important that human factors is an important piece of the safety equation.  In fact the rule of thumb that Mr Davidson is referring to is well established.  It’s probably changed a little bit now, but the rule of thumb is what we call the 80/20 rule, that means that all the evidence across a wide variety of industries now across the world is showing that 80% of adverse events are due to human or organisational factors, whereas 20% only are due to technological factors and that’s probably changing with the human organisational aspects going up as time moves on and the technological aspects going down.

1116

Q. So you've taken this factor into account as you now start to look at the Gunningham/Neal Report and in the report, and it’s referred to in your paragraph 49, you’ve identified the Gunningham/Neal report where at paragraph 49, “The Department’s role is to ensure employers are aware of their obligations, to support and assist them to understand and give effect to these obligations and enforce as necessary.”  It’s actually your paragraph 845.  So here you are looking for the evidence of what you call function (b), “Try to ascertain whether the Act is being, or is likely to be complied with, right?

A. Yes.  Can I just add to that though?  I mean we’re talking about compliance with the Act.  I think it’s really important and that’s certainly how I do it.  It’s not compliant – we’ve got to be compliant with the Act but I always have in mind, I think we always need to keep in our mind why are we doing all of this and the purpose of the Act is to prevent harm.  So, every time I looked at all the interactions of the inspectors or anybody, in this case the inspectors at Pike River Mine, I am sitting there thinking, “How did this interaction lead to the prevention of harm?”

Q. And if we then look at your paragraph 146, which is, Ms Basher, 42/44, you've taken a piece from the Gunningham and Neal report where they’re reporting what they were told by some senior officers and how that engaged with the company as an issue arises.  And there’s a set of questions there which includes, for example, they encounter methane.  The inspector provides advice, rather than directing them what to do.  Might ask, “You've got a system to manage gas outbreaks.  Is it adequate?  How are you going to deal with the risks?  We know, we’ll flow from these outbreaks.”  They might even suggest where the company might find the outside expertise, et cetera, What’s your comment about that sort of interaction?

A. Well, I – again, because I come back at the end of the day to performance.  I'm interested in the bottom line, what is actually, this is going to achieve, and I think that this gives us very limited information about whether or not the Act has been complied with.  What it tells us is what people sort of say they’re going to do.  Now that’s important but I think it always needs to be followed up and that’s certainly what I learnt as an auditor.  It was, “Tell me,” and then one very quickly moved on to, “Show me,” so I would, these questions in of themselves, I don't think that they give us, in my terms an evidence basis for compliance.  I would want to go down and say, right “show me now”, “show me how you're complying with the Act”.
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Q. You've used the expression, “it’s not the talk but the walk”?

A. I cannot again emphasis how important it is, not really interested in the talk, see an awful lot of talk in safety, I'm fundamentally interested in the walk.  It’s the walk that leads to the prevention of harm, not the talk.

Q. So your conclusion at paragraph 147 on this page is that the sort of question and answer there gives little information to formulate an evidence based opinion on whether or not the Act is being complied with, that’s your first comment about this approach?

A. That's right, that’s my contention.

Q. And yet as we go on we see in your paragraph 148 again from the Gunningham and Neal report told by some senior departmental officers, shifting away from a reactive event face focus to positioning ourselves to better understand patterns of incidents, accidents and fatalities and to addressing these, stay ahead of the game, you focussed and targeted and based on the intelligence we gather, you absolutely endorse that?

A. Yes I do.

Q. Now at 149 on the same page you have a set of circles of how this is done or should be done.  Is this a standard form representation in a science?

A. No this is something that my group put together when we’re talking with business about what they should be doing.  But it follows the standard, anyone who has seen something like this, I mean this is like a continuous improvement cycle and again I don’t want to spend a lot of time on it but it’s important.  Because when we’re talking about looking at patterns it all seems, might seem a little bit airy fairy.  There is, we need to look for patterns systematically.  So what I tell people to do, so this is a system that needs to be present in an organisation.  Whether that’s a company like Pike River or whether it’s something like the Department of Labour in my opinion, it’s certainly what I saw at Civil Aviation Authority.  So we get a whole lot of data from a number of sources, we don’t need to go into that but that calculates what we call the burden.  That’s the, that gives us an indication of the size of the problem and then very importantly we need to understand, we use investigation to understand the cause because again if we have things like, you know, procedures are not being complied with, the burden just gives us the number, why we need to understand is why the procedures are not being complied with, that’s the cause.  That’s –

Q. So if we use a fire hoses which we’ve come up against as the burden, the problem?

A. That's right.
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Q. And then take the cause “Why?”  We’d be talking about possible reasons, don't know the importance of firehoses, housekeeping, busy, thirsty people, that sort of thing, “Why” questions?

A. That’s exactly right, because all of those have a different fix, don’t they?  Thirsty people are different from naughty people, to use a different word.  So we had a cause and then when it comes to the intervention, again it’s really important to understand the science of this.  We don’t pluck interventions, though I often see that occurring and can see that in recommendations.  What we have is once we have a cause, we need to from the published literature and our experience, choose an intervention that we believe is likely to be the best intervention for what we know.  But again, it’s only a statistical choice, isn’t it?  We’re choosing what we believe.  We implement it.  And what I put out here is that there are ways to implement interventions.  Not all interventions – they need to be implemented in different ways.  And extraordinarily importantly we need to monitor that this has worked, because sometimes it doesn’t.  And in my experience, almost inevitably, the best laid intervention still needs tweeking, and then we use that because if this is working, if our intervention is working, we see a reduction in the burden, and again, I can’t labour that point too much.  That was what I have seen in the Pike River documentation.  The burden has remained unchanged.  I see the same thing happening over and over again.  That gives me cause to believe that whatever, either interventions were not being implemented or the interventions that were being implemented, were inappropriate.  You need to see a reduction in the burden.  You need to see a change in performance.

Q. Now that takes us to, I think, to the question of audit and Mr Cooper gave evidence, both in written form and yesterday regarding an audit safety system, analysis of systems and process, and the report – and we know this.  The report refers to the fact the inspectors do not conduct general safety systems audits, and we know they weren’t trained to do so.  What do you say first about the systems-based approach and, secondly, audit?

A. Well, when we’re talking about systems-based approach and I don’t really want to get into that.  That was in my para 154.  What systems approach means is different depending on context, but if we’re talking here about auditing of the documentation, I guess, so standard SOP’s looking at the system, the safety management system, I think they’re vitally important.  
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A. In fact, because that is the talk in one way, what we’re looking for in the documentation is the talk, and then we go and we need to establish what is happening in the walk and the discrepancy, all those things are important.  There could be problems with the talk.  There could be problems with the walk.  There could be a gap between the talk and the walk.  All of those are of fundamental importance in establishing, and in fact I can't logically see how one could determine whether or not anyone was compliant with the Act until you had undertaken some form of audit.

Q. And that’s what your paragraph 158 records at page 46, Ms Basher, where we don’t go into the technical debate but it precedes that, Dr Callaghan, because you've come down to concluding that audits are important ways in which an inspector achieves his or her functions for the reasons we’ve just mentioned, and you can't find by that paragraph, any valid justification for not performing an audit in the Gunningham and Neal report?

A. No I can't.

Q. No warrant for not performing it?

A. No I can't.

Q. So an audit obviously, a lot in this room will know that Civil Aviation audits are, “painstaking,” is one word but they’re exhaustive.  They’re across industry –

A. And they’re crucial.  They are crucial to the maintenance and enhancement of aviation safety.

Q. Health and safety systems or practices without an audit function.  Can you point the Commission towards another industry or activity where there is no audit function as to safety?

A. Not, not that I can think of.  I mean, individual companies I know sometimes don’t perform internal audit and I'm very strongly reminding them that they need to do a reactive audit and they need to always do proactive audit.  It’s just important.

Q. I'm really putting the question to you, not so much of a failure to carry out an audit but the fact that there is no audit function for these inspectors.  Is there anything like that you can think of, where people responsible for looking at this health and safety aspect, don’t audit?

A. No.

Q. Now, you then address the question, testing the Gunningham and Neal report at 159, page 42/46 Ms Basher, and you're saying, asking the question, “What did the information available tell the inspectors about how Pike River was identifying and addressing hazards,” and your evidence at page, paragraph 159 is that even within the Gunningham and Neal report, there are many holes identified in the interactions which they’ve set out?

A. Yes.

Q. And this not going outside, it’s just within the report itself?

A. Yes, these are just, these are phrases taken from the report.

Q. So the example has then come up on the next page, Ms Basher, page 47, and I'll just paraphrase these for your confirmation, they’ve got, firstly under (a) “The guidelines provided only very general guidance and lacked the sort of attention to specific issues that provides practical direction to duty-holders.  What guidelines are you referring to there?

A. I think these are, what they’re talking here is just these were, as they’re talking about the industry code and guidelines given, this is, we don’t necessarily need to get into it –

Q. No.

A. I'm not saying that we need to be very prescriptive but some – it’s important I think that people have some indication of the line in the sand.

Q. Yes.

A. In order to categorise things.  We know that ambiguity, lack of instruction, clear instruction are all well documented error-producing conditions.

Q. And that’s what you say at the end of (a) there, (b) you've come, you've mentioned before, “Multiple and technically very challenging mining conditions and changing conditions, difficult periods.”  You've identified those as human factor causative issues?

A. Yes.

Q. “Some interventions introduced new hazards,” for example, cold, that’s referred to, that’s the fan system.  “Need to be mindful the management of one hazard does not create a new hazard.”  That’s a well known factor?

A. Yes.

Q. “Change in key management staff,” you've referred to under (d), “A period of vulnerability,” and the point you made about safety as a team support I think is there.  In addition, “Teams need to be rebuilt as the previous team dynamic changes.”  You need some degree of flow, of constancy?
A. Yes, indeed.
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Q. And then training of contractors, you’ve identified.  So at paragraph 160 your conclusion is the inspectors had there, quite apart from what you’ve seen, information which identified some hazards and showed problems with management and the compliance with the Act which is your primary premise here might be an issue for Pike River Mine, okay?  And then you’ve gone to address the report’s conclusion, this is the same page 161, “That Pike appeared to be an employer which took its safety responsibilities under the Act seriously and in part that came from a consideration of whether the Department of Inspectors had armed themselves with full and accurate information about the mine’s compliance with the Act.”  And you've looked for the data which supports this statement, did they get full and accurate information, the inspectors get that information.  So again staying entirely within the report, you’ve looked then at accident incidents at paragraph 162 and you've identified the report as saying, “A small number of such injuries serious harm could be identified from the available documentation.”  And over the page Ms Basher at 48 paragraph 163, “Most incidents reported in the incident book were slips, trips and falls, which did not merit major attention.”  Can you make a comment about that statement?

A. Yes well I think as has become abundantly clear in the last view days of the Commission that there are lots of events, hazards, incidents, accidents that are reported, whether we see them in what they call the deputy production sheets or whether they’re in the incidents, there are lots and lots of bits of information that go well beyond slips, trips and falls.

Q. And then at 164 on the same page the Gunningham and Neal report says, “The mine was willing to undertake its own investigations and take appropriate corrective action voluntary.  And you have a response to that?

A. Well yes I can't comment on its willingness to undertake its own investigations.  Certainly it undertook investigations and I've said some of those investigations you know, are pretty good.  But where it says, “To take appropriate corrective action voluntarily,” yes I focussed on the word, “Appropriate,” because if you look back, if you think back of that diagram that I showed you, we don’t see, I don’t see a reduction in those events.  Events keep being repeated.  The fact that they’re repeated indicates to me again, that either the action was not undertaken or it was not appropriate.  If it’s taken and it’s appropriate you will see a reduction in the burden.  You will see events stopped being repeated.

Q. And you then at paragraph 165 refer to Mr Couchman’s evidence here about his role to audit the firehoses to see they were serviceable and they weren't being rolled up and so on and he sets it all out there, “It’s not easy to fill the machines, they’d cut the end of the branches off, they’d move sections and so on.” So it was an ongoing issue, virtually every audit I did I came across fire hoses that hadn't been rolled up.”  That’s the repetition point isn't it?  So no matter what the willingness, you're saying where’s the result?  Where’s the cure?

Q. Well as I said, at the end of the day what we’re all concerned about isn't it is the reduction of harm?  We want to see the result.  We want to see the reduction of harm, the reduction of the potential for harm.  It’s as simple as that for me.

Q. So when you see in the next paragraph 166 you state, “The statement at paragraph 386 of Gunningham and Neal that the Department of inspectors took steps to ensure that there was no recurrence,” you conclude on what you read that that seems at odd with the data?

A. Well I've seen substantial recurrence.

Q. Now you then address the question of reporting as Gunningham and Neal considerate it and at paragraph 168 you refer to Mr Poynter’s evidence, what you call a very important fact, “He’s been told by a number of people the number of ignitions was far in excess of those who had been advised about it formally.”  And Mr Louw communicates, it’s all there on the record.  You got that paragraph, 168 of your evidence?

A. I do.
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A. Yes I do.  I think, I mean that stood out to me as interpersonal interaction and it stood out for a number of reasons because Mr Louw is saying, if there is more ignitions.  So you know again not a technical expert but ignition seemed to me to be an important thing to consider when we’re looking at the likelihood of a process safety event and then he says, if there's more ignitions than Mr Bell has, you know, if that there are more ignitions than I understand have occurred here at Pike River, there is more than the supervisors choose to report.  So already now we’re raising the issue of whether or not supervisors are providing accurate information and we still, we certainly don't know why if indeed that’s the case.  And then he says, it’s not being investigated.  So I sort of interpret that as the supervisors may or may not be reporting and I'm not going to investigate that and you know the issue sort of comes to a close.  The issue to me is not necessarily whether or not, how many ignitions there were, it’s the discrepancy, it’s such an important discrepancy and I would’ve followed up on the discrepancy alone.

Q. You then say, don’t look at this in isolation Ms Basher at 42/49 and you begin in paragraph 169 to say, “This seems to end the communication” the point you've just made and you see that as highly relevant.  When you say at 170, there are things which you identify in the same regard.  So if you could just speak to that as concisely as you can?  

A. Well I've talked about (a), at (b) I'm just indicating that he said things here and he describes the conversation with the deputy and he's told things are pretty good.  If he had any concern he would’ve told me.  Now I'm surprised, that’s a very naïve comment from somebody that’s involved in garnering information and particularly so in light of comment 3 which he says he's trying to get comments back from other people but their manager is just round the corner.  Now we all know, you don’t need to be a human factors expert to understand that.  If your manager is lurking around the corner, for whatever reason, one tends to have a hesitation in maybe speaking up as clearly as one might when the manager is not there.  And again that indicates to me if I use scientific language, it indicates Mr Poynter’s understanding of social pressure as an important tipping factor away from reporting.  So that makes no, little sense to me in light of his comments that if he had a concern he would’ve told me.  We know that people who have concerns have multiple tipping factors away from reporting those concerns.  And again the last thing is something that again has been raised, I've heard raised in the Commission.  Is, you know, they put here safety representatives never really made much of a positive contribution.  Again we cannot, it is a team sport, we cannot be dismissive if anybody’s contribution.  We never know who’s going to hold the vital bit of information.

Q. Now we deal now briefly with Mr Poynter’s evidence because some of it’s been already dealt with in cross-examination.  Ms Basher, 42/50.

WITNESS REFERRED TO DOCUMENT 42/50

Q. Looking at paragraph 174 Mr Poynter says, “Recall following the outburst report up Mr Slonker however I never received the report” and that’s I suppose an obvious comment.  The issue is, why I didn’t receive the report, that’s the follow up issue you've raised?

A. Well it is, and if happened for the first time you might just tuck it in the back of your memory but as you'll see it happened again.

Q. I think 176 is a medical evacuation incident, something about a compliance boundary.  Is that something you can speak to here, do you enough information?

A. Yes, well this was just an interesting one to me 'cos this was a fellow who hurt his back and had trouble breathing and it all seemed quite serious.  As it turned out it was relatively non-serious medical issue.  But number of things because and again these are the small details I don’t want to place too much weight on them at all.  But when we’re talking about a company being, because they talk about Pike River being very willing to provide information, was just this struck me because there's a very clear email that talks about, along the lines of we don’t, we’re actually not obliged to give you this information and the fact that they note that down, to me, that’s what I call the compliance boundary.  They’re making clear to my mind what is needed to be provided and what’s not.  Just there is a statement.
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A. But the other interesting thing about this to me was that it turned out to be a non-serious injury as it’s defined in the Act.  It was a very trivial medical injury and it wasn’t followed through.  But if you have a look in terms of like process safety events and other important aspects, there was a real problem with housekeeping that we already know, sufficient in this stage that rags and plastic had been sucked up through the rotors of the emergency helicopter.  That’s important information to me and in fact it was written about by Neville Rockhouse, put a sort of memo out to people about it, but it was something that just wasn’t mentioned at all that I could see by the Department of Labour inspectors.  They concentrated on whether or not the fellow had a serious injury.

Q. I’m going to move, in the same vein, at page 42/51, please Ms Basher, where we’re talking about a minor soft tissue injury suffered by a worker and the notation that, “As the incidents were not serious harm, I concluded no further action was necessary.”  And you said, “Yes, well it wasn’t a serious harm, but there was an accident investigation report called Avko, A-V-K-O, which is in the evidence, as for the potential causes for the fall of rock that hit the worker.  One was failure of ground support elements, one was in appropriate ground support design and one was failure to install support elements to standard.”  What do you say then in your paragraph 80, what do you mean by that?

A. Well, what I’m looking at here is we’ve got, you know, Mr Jenkins has a minor soft tissue injury, so that’s been categorised as “not serious harm” and the matter seems now to be unaddressed.  If you think back to that chance, you know, and the arrow going through, there’s a number of potential – first, there’s a number of potential outcomes, isn’t there, when the rock comes?  Mr Jenkins could’ve been hit as he was with the minor soft tissue injury.  Mr Jenkins could’ve been hit and suffered a major injury, or maybe the rock fell and Mr Jenkins wasn’t hit at all.  Underlying that, and that’s the important thing to me, is that these people have included, Avko have said, “The rock fall can be attributed to a failure to install the correct ground support regime.”  And then some potential causes associated with failure to adequately install ground support, is poor communication and poor training.  Two highly significant error producing conditions and as well as we’ve got inadequate installation of the ground support.  That’s the factors that stand out for me.  Yes, I’m concerned for Mr Jenkins, but I’m also concerned about how the rock came to fall on him.

Q. One other matter in this category and it’s at page 52, Ms Basher, is a serious harm incident referred to at paragraph 185, “An investigation report was made which established root cause through, first of all, inadequate fastening.  No construction execution procedure or job safety and environmental analysis for setting up the ventilation ducting.  Failure to manage it when the end cap fell off twice before another incident.  Lack of reporting of previous two incidents where the end cap had come off.  Lack of investigation by the crew as to why the end cap kept falling off.”  They all speak for themselves?

A. Yes, they do.

Q. And so, in terms of the inspector’s response to that, you’d expect what?

A. Well, I would expect that their level of concern would be significant given these things, and again, it indicates repetition.  It indicates significant error producing conditions in its own right, all outside whether or not Mr Vorster has serious harm or not.

Q. Moving to page 53, there’s a passage from Mr Firmin, so moving to another inspector here, referred to in his evidence.  “Kobus Louw was uncomfortable being the manager responsible for the processing plant where he thought he didn’t have work or much expertise and he, Kobus Louw mentioned he was still a little concerned about being statutory manager over areas of the operation he did not control.”  Now these obviously stand out for you, these statements?
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A. Well they do again, because, I mean if you all think about it yourself, it is very unusual for people to put their hand up and identify their personal limitations.  We are not good at doing that and yet here is a man who is willing to identify potentially highly significant personal limitations to the regulator.  The first time he did that I would've thought that would've given anybody considerable pause for thought and nothing seems to have, no action seems to have been taken and then Mr Louw does it again, puts his hand up for the second time indicating he is concerned about potential personal limitations to fulfil his function.

Q. Now Dr Callaghan just we have to move swiftly towards conclusion now and I’m just going to deal with two issues now.  The first is culture referred to at page 55, 42/55.  The Gunningham and Neal report says something you agree with at paragraph 203, ”The growing evidence far more important than RHSMSs, there systems is workplace culture and culture eats safety systems for breakfast.”

A. Yes that’s right.

Q. So you’ve acknowledge that but you very strongly disagree with the authors clearly at paragraph 204, “That these issues of safety culture are largely intangible and do not lend themselves to ready investigation.”  Speak to the topic please?

A. Well again very quickly, there is nothing in the scientific evidence that could support the fact that safety culture is largely intangible and does not lend itself to ready investigation.  We investigate safety culture repeatedly across a wide range of industries.  In fact the Department of Labour itself has a safety culture survey on its website, encourages employers to investigate their safety culture and in fact I work – we’re undertaking with the major oil and gas supplier currently now, I’m in the process when I go back to work we’ll be looking at the results of a 3000 wide employee safety culture survey.  So just simply not a statement that can be supported by the evidence.

Q. And the curious feature of that is that the Department has a safety culture questionnaire on its website does it not?

A. Yes that’s, yeah.

Q. I want you to read please your paragraph 205 and go to the page to 56 as well for that, it’s a summation.  “To dismiss.”

A. “To dismiss safety culture as too complex and intangible is to ignore a core element of the disaster at Pike River.  It is to ignore the mainstream literature and a vital component of the national strategy.  It is to ignore the lessons New Zealand should already have learnt, the lessons from Erebus.”

Q. Now you then question because you're challenging obviously the Gunningham and Neal report.  In your paragraph 206 of that page, you say, “You don’t get a sense from the briefs that the inspectors, that was perceived the holes opening up through the cheese, that the inspectors understood they had information that showed that Pike River was not necessarily complying with the Act,” and their focus seems to be to you, on individual technical mining issues and incidents of serious harm.

A. Mhm.

Q. You asked the question at 207, “Why might the departmental inspectors have missed such a pattern of holes and why was there such a largely reactive event based focus?”  And you've reached a really, entirely off your own back a conclusion that the Swiss cheese holes lie within the Department of Labour itself?

A. There are certainly and these are just taken straight from the Gunningham and Neal report, they clearly identify a lot of very well established, well known error producing conditions, holes existing in the Department of Labour.

Q. Now time is against your reading all this through but you refer to resource constraints, lack of capacity and expertise to be more than standard’s facilitators.  The high level documentation within the department needing improvement, misperception about the role of codes and other guidance material and that’s the comment that the mining inspector’s saying, it’s very difficult for the inspector to enforce a code of practice that’s not an approved code.  That’s a strong point of your evidence as I understand it Dr Callaghan?

A. Yes.

Q. Or, “Ambiguity,” over the page at 42/57.  “A gap between the aim expressed by the Department of having people who are experience, trained and professional,” and then the lack of capacity and expertise referred to, the lack of audit, tensions between generalists staff and specialist staff, work plans not covering all pertinent areas.  Time shortage.  (l) is one way to deal with the issue, to free specialist mines inspectors for specialist tasks would be to team up general and specialists.”  Do you think that’s slightly an unusual comment?
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A. I just think when they write, “General inspectors can undertake checks on machine guarding,” and the like, really might not make full use of general inspectors and certainly doesn’t give me any indication that they’re thinking outside of machine guarding.

Q. And then you've got, “Training is a work in progress.  More is needed.  Documentation, or lack of guidance for Department staff.  Tension, management and mining inspectors.  High work load.  Potential lack of contemporary knowledge and the fact that the inspectors were not equipped to investigate complex issues in safety culture.”  That’s your plucking it out of the material you see in this report?

A. That's right.

Q. Could you read –

A. Can I just make, sorry, one point here and maybe this is not the time to make it and simply want to say it in – I think it’s very important when we look at the holes and we look at the holes in themselves.  The holes that we identify, the errors, the error-producing conditions at Pike River Mine are not dissimilar from the ones that are identified at the Department of Labour.  They are very, very similar and I think we need to be mindful of that.

Q. Would you read paragraph 210 at page 58, Ms Basher?  You have stated the first proposition, the first two sentences and then you say – read the passage please, “Rather than reflecting,” paragraph 2010.

A. “I have considered the interactions”?

Q. Yes, you've given the first two sentences.  

A. Yeah.

Q. Read the last sentence please.

A. “Rather than reflecting on the Department of Labour inspectors themselves,” in the end this is very important to me, “The issues I have raised above indicate significant problems at a higher level than these inspectors.”

Q. And the next paragraph?

A. “Professor Reason’s model refers to the organisation.  The organisation in this model does not refer solely to the company in question.  It refers to all organisations in the system where a causal nexus can be established, leading from the event.   There is evidence to show a causal link with the regulator.  I believe there is potential for the causal nexus to extend back to wider Government.

Q. Now to conclude, I am going to ask you to just make your own short statement to conclude, Dr Callaghan, but before you do, I just want to, from your page, your evidence at page 59, you are here to help the Commission but also to look forward and you are going to participate in Phase Four, are you not?

A. That's correct.

Q. So would you simply address or read (c) at page 59 and then I'd like you to just not read anything else and just to conclude by stating your overall position with regard, that you wish the Commission to understand from all the evidence that you have given today?

A. “A legislator, the regulatory agency and the company, together with the workforce must be conscious of the personal process and organisational safety issues and such recognition goes far beyond the skill in addressing a technical issue, whether that be mining or other.  They must be conscious of the trends and patterns shown by multiple sources of data obtained from each workplace and the meaning of such data in light of up-to-date scientific information.”

Q. And that may be it, but is there any, as it were, ending message you have to the Commission, based on all the evidence you've given today?

A. Well I guess that really it is that one at (f) maybe.  The last message I would give is that one that I write at (f), “If we are to truly understand what happened at Pike River Mine and why it happened, for the purposes of trying to prevent a similar event in any industry in New Zealand happening again, we need to interrogate the strengths and weakness at all levels of the system and unless we clearly define the problem, any intervention is unlikely to be as efficacious and as efficient as it could be.”
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THE COMMISSION ADDRESSES COUNSEL – APPLICATIONS FOR cross-examination OF witness – ALL GRANTED

cross-examination:  MS McDONALD

Q. It really just follows on doctor, from what you were just saying, it’s really just a point of confirmation.  Paragraph 208 of your brief of evidence?

WITNESS REFERRED TO PARAGRAPH 208

Q. All of the matters that you've listed there?

A. Yes.

Q. I’ll just get you to confirm that those are all matters identified in the Gunningham and Neal report, aren't they?

A. Yes they are.

Q. That was commissioned by the Department of Labour?

A. That's right.

cross-examination:  MR HAMPTON

Q. Doctor, you've spoken of cohesive attitude, team sport, those sorts of things.  In the context of that and understanding that I am representing the EPMU, the union here, the role of employee participation in all these things that you've spoken of, that’s got to be fundamental as well, doesn’t it?

A. Yes it is.  As I say, it’s a team sport, you never know who’s holding an important piece of the puzzle, normally multiple people are holding different pieces of the puzzle that need to be put together.

Q. If there's no proper or there's inadequate employee representation on issues of health and safety well then that’s a real problem, isn't it?

A. I think it’s a problem from a number of issues.  It means that you might get a reduction in information and it might mean that not all, you might not understand the tipping factors that are important to everyone in the workforce before you try and put in place an intervention.  So that reduces the likelihood or it reduces, it raises a possibility that your intervention might not be as appropriate or able to be as easily implemented as one might hope.

Q. And in relation to Pike the materials that you've looked at would indicate that there were areas where the employee representation was inadequate?

A. I've seen some indication of that.

Q. Would you have a concern, I take it you do have a concern for example, what you have already noted I think it was in your paragraph 170, those passages from Gunningham and Neal that summarise from paragraphs 428 to 431, the contact with the Department of Labour inspectors with health and safety representatives?

A. That's right, I made a comment –

Q. You know the passages I'm talking about?

A. – that's right, I've just talked about.

Q. Including Mr Poynter’s, people may be elected, maybe good people, they don’t understand their roles and the manager’s around the corner, those sort of things you mentioned before.  Your comments about those in terms of health and safety, that’s of concern to you, is it, in terms of Pike culture?

A. That’s why I've put it in the report, in my brief, yes.

Q. And that’s a real concern, isn't it?

A. Yes, it is a real concern.

Q. If I put that alongside, were you here when I put a document to Mr Poynter yesterday just before lunch, an email from Mr Whittall saying about no union involvement in effect?

A. Yes.

Q. If you have that sort of attitude to union involvement does that give you, alongside the concern you've already expressed about employee representation on health and safety does that give you additional concern?
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A. Yes, it certainly does.  I guess in the sense of, I mean sometimes union is seen, which they are, but you know, and I’m not talking about in a political sense, I would be worried – worried is too strong.  I think that it is important, again it comes back to that team sport, that every group, subgroup within a workplace feels part of the complete picture, so any group, I think that felt that they couldn't contribute or weren’t being allowed to contribute, that would raise a concern to me, because it’s the voice that needs, has the potential to add value.

Q. And the union an important voice that would add value on issues of health and safety amongst other things?

A. Yes.

Q. Have you read the EPMU evidence filed in this Phase of the Inquiry, particularly the evidence of Mr Matt Winter and Mr Garth Elliot?

A. Yes, I have.

Q. And the evidence there which they’ve set out, and I’m just paraphrasing or summarising, but of at least some reluctance if not antipathy by the company towards union involvement in any aspect of this endeavour.  Would that be of concern to you in terms of this cohesive team playing aspect that you’ve talked about?

A. Yes, it would.

Q. And does that demonstrate something of the culture of the management of the company itself?

A. It might well do.

Q. And if that starts from the top of the management, that’s going to have an effect all the way down, isn’t it?

A. There is an expression that says, “The fish rots from its head.”

Q. Sorry, say that again please?

A. There is an expression that says, “The fish rots from its head.”

cross-examination:  Mr Wilding

Q. Dr Callaghan, in light of your evidence, could I just ask you to give us a basic flavour of some of the components that might be required in order to effectively inspect a workplace?  I take it first you’d agree that there would need to be an inspector with relevant technical expertise?

A. Yes.

Q. And so in the underground coal mine context, that would mean someone with mining expertise?

A. Yes.

Q. And also relevant practical experience?

A. It would.

Q. And if that mine included an electrical system, then it would include an electrical expert?

A. That’s what I understand from listening to people talking that that’s an important subset of technical expertise.

Q. And would you agree it would be important for the inspectors to be able to call in additional expertise when necessary?

A. Yes.

Q. And that means that they first would need to know the limits of their own expertise?

A. That's right.  That’s very – I mean that’s important.  It’s also very difficult.  I mean you can’t, it’s you don't know what you don’t know, so systems need to be set up.  We need to think about that, because again that’s an error producing condition.  We need to ensure that people can call on expertise and that others check so that where they haven’t known what they don’t know, that that’s been defended against.

Q. And they need to have a system to allow them ready access to those other experts?

A. Yes, definitely.

Q. And are you saying in addition to that technical expert, there needs to be an expert in human factors inspecting workplaces?

A. Yes, we talked about that last night.  I think that if you, going back to my evidence, we know that at least 80% of events have a human factors component.  It’s been well discussed in the literature now for at least a decade, if not more, about the need to include experts in human factors when we’re being proactive about safety in a regulatory environment.

Q. And is it your view then that the required level of expertise in human factors necessary to identify all of the issues is unlikely to be found in a technical expert?

A. That’s right.  They are, both issues are complex in their own right.
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Q. Would that human factors expert need to operate specifically in relation to underground coalmining or could that expert visit other workplaces?

A. No I think that that expert would be able to provide evidence, in the same way that I am here, that the things that you're looking at in the human factors tend to be more generic, so they would operate on a far more generic level giving advice and visiting a wide variety of workplaces.

Q. And is your thesis that it’s important that there are people with that expertise visiting a wide range?

A. Yes I think that that would enhance the safety.

Q. And in terms of the personal characteristics required of those two inspectors, you would say that they both need to have leadership skills?

A. Yes certainly, some aspects of leadership skills.  These are people that are required to provide direction, these are people that are required to empower people, they are known leadership characteristics.

Q. And a high level of interpersonal skills?

A. Very much so, I mean Harry Bell and I were talking about that yesterday.  Inspectors have within a very short time period, let’s say a day, they need to be able to interact effectively with man on the coalface all the way up to CEO of the organisation.  That requires, the way in which you're going to interact with different people is going to be different depending on who and what role they fulfil.  That requires that ability to be able to effectively deal with such a wide range of people indicates a very high level of interpersonal skill ability.

Q. And I take it from that that your view would be that the inspectors do need to have communication with people from all the various levels of an organisation?

A. Most definitely.

Q. I presume they need to be able to be in an independent position?

A. Very important.

Q. To be able to deal with stress?

A. Yes.

Q. To have a high level of analytical skills?

A. Most definitely and if you think about those patterned recognition, a very high degree of analytical ability needed to be able to recognise patterns quickly and effectively.

Q. Do they need access to legal advice?

A. Yes, we talked about that – as the inspectors themselves when I was listening and certainly if I call on my experience working in CAA in the regulatory environment, there are legal issues that need to be considered and I think that access to appropriate and timely legal advice is really important for an inspector to fulfil their role, to gain clarity about issues, that's part of the information that they need in order to be able to make effective decisions.

Q. And by, “Timely,” does that mean they potentially need to be able to access legal advice by telephone if an issue crops up during an inspection?

A. I think that that would add a lot of value.  If you need to obtain legal advice by writing a memo that goes up to your department head who passes it on to somebody else and eventually it works its way to the legal department, often the issues you know, you've had to make a decision in the absence of information that might have been important.

Q. Just briefly touching on the sort of information that the Department of Labour could usefully receive, I take it you'd accept it that it would be appropriate that they continue to receive accident notifications?

A. Most definitely.

Q. But in addition to that, they ought to receive lead and lag indicator data?

A. I think that we certainly need to place a lot of emphasis on performance data which should include some lagging measures of performance.  We accept that but they’re indicators of failure.  We need to place a huge emphasis, an increasing emphasis on leading measures of performance, they’re valid and reliable and enable us to predict the likelihood of tragedy of adverse events, so that we can prevent them effectively.

Q. And also high potential incident data regardless of whether there was any injury resulting?

A. Oh that’s most important to me.  As I said events of harm are as evidence of failure.  I think we need to place a lot more emphasis on prevention of harm.

Q. And presumably the Department then needs to have the ability to analyse that type of data?

A. Yes.

Q. And the Department and inspectors need to have the time and skills to be able to then question on the basis of that data?

A. Yes.
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Q. You're familiar with the concept of a safety case?

A. Yes.

Q. I realise there are a number of definitions but broadly speaking is it fair to describe it as a comprehensive set of documents, the purposes of which is to show that a system is adequately safe in a particular context?

A. Yes.

Q. And as the circumstances of workplace changes so does the safety case and the safety systems need to be reviewed?

A. Yes they do.

Q. And presumably time is required for that?

A. Yes I think that’s very important and that was one, you know, if we’re listing to Pike River Mine and I've some of the evidence, things change very quickly and plans were being changed a lot and what I was discussing was that it takes time for a regulator in this case to be able to examine what is going on for the purposes of assessing compliance with the act.  There needs to be sufficient time and I guess that we balance that against business imperatives.  It’s attention but it’s attention that I think we need to make explicit and look at ways of how we address that, that attention.

Q. Would safety case be a useful set of documentation for a regulator to receive?

A. In my opinion, yes.

Q. And would you also say that evaluation of that would again require those two types of expertise, technical expertise and also human factors expertise?

A. Yes.

Q. Just finally in relation to the Civil Aviation context, the regulator there is responsible for investigating so as to ensure a safe workplace and also enforcement?

A. Yes, it has an enforcement, the way the regulator has been set up has an enforcement activity.

Q. And in practice it tries to separate those two functions.  Is that correct?

A. Yes, from the – I need to take you back a step.  The International Civil Aviation Organisation has an annex which is one that I follow when I was operating as an air safety investigator.  Annex 13 says we investigate events, accidents and incidents for the sole purpose of understanding what happened to prevent further similar events happening in the future and then it states, it is not for the attribution of blame.  So that has led that, that puts a complexity to when you want enforcement action.  So ICAO’s not about enforcement or attribution of blame.  However the regulator needs to be able to take appropriate disciplinary action.  It’s appropriate and what happens at least when I was at the Civil Aviation Authority no reason to believe that it’s changed, those safety and enforcement functions are kept quite separate and again that’s important from the view as a participant in the aviation system.  So a pilot for example, or a company that they can see that those functions aren't blurred, they have confidence that one is about safety, one is about enforcement.

Q. Do you have a view on whether workplaces also ought to separate those functions?

A. That’s the basis of a just culture, that there needs to be clearly identified when discipline is necessary, that’s decided in advance, conceptually and all employees are made well aware of where the disciplinary line stays and therefore they know that anything that hasn’t crossed that line is within the realm of safety, safety only, no apportionment of blame.

cross-examination:  MS SHORTALL 

Q. Now you have a no expertise in underground coalmining health and safety, do you?

A. Not directly.  I've been, as you've seen from my evidence, I've been to a coal mine before and that was deemed important as part of my training in occupational environmental medicine.

Q. You have no expertise in coalmining health and safety, do you?

A. No, not exactly.  I've seen coalminers for the purpose of assessment of their fitness to work.

Q. You've not worked in the area of underground coalmining health and safety, have you?

A. No.

Q. You've not provided consultancy services in the area of underground coalmining health and safety, have you?

A. No.

Q. None of your qualifications involved any study of underground coalmining health and safety, did they?

A. No they did.  That’s what I've said to you, in terms of my training as an occupational environmental physician, it was deemed necessary that one of the workplaces that we visited in order to understand that was a coal mine and we spent half the day at Mines Rescue.
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Q. Wasn’t at Pike River, was it?

A. No, it was in Huntly.

Q. Was that Huntly?

A. It was at Huntly.

Q. So it wasn’t a West Coast coal mine?

A. No.

Q. And none of your academic work has involved any review of underground coalmining health and safety, has it?

A. No, it hasn’t but actually when you touch on that it would be – we would very much like to do that HFACS analysis if it was thought helpful of similarly as they did in Queensland on New Zealand mining.

Q. None of your teaching has involved an assessment of underground coalmining health and safety, has it?

A. It has in my – I was the head of the occupational and environmental medicine unit at Auckland University, so again that was part of teaching for all the students on the diploma of occupational medicine.

Q. So what part of that teaching – just explain that to me, what part of that teaching assessed underground coalmining health and safety?

A. When we took students down the Huntly coal mine.

Q. That’s a half day visit, you’ve talked about?

A. No, it was a whole day visit.  So, it started early in the morning.  The students went down the coal mine, got to talk to the workers, got to see all the equipment and then came up and spent the rest of the day with Mines Rescue so that we could understand the role of Mines Rescue.  We could understand the physical and mental capabilities that the Mines Rescue Service volunteers had, all those sorts of issues, so that we could understand hazards associated with underground coal mines, issues associated with the medical fitness of underground coalminers.

Q. And beyond that one day, has any of your other teaching involved an assessment of underground coalmining health and safety?

A. Well, actually yes, because we spend an awful lot of time in coalminers lung disease for example, is a topic actually that has been raised for the Royal Australasian College of Physician’s exams in occupational medicine, so we spend quite a lot of time – coalminers pneumoconiosis and things like that.  Hazards associated with coal mines are often discussed in occupational and environmental teaching, certainly at the level of a trainee and a specialist.

Q. And what about in your teaching?  What part of your teaching has involved an assessment of underground coal mine health and safety?

A. Well, I’m a teacher and an examiner for the Royal Australasian College Physicians examination to be a specialist occupational and environmental medicine specialist, so all those areas I’ve just discussed, all within my own personal teaching and responsibility.

Q. Has any of your writing involved any analysis of underground coalmining health and safety?

A. No, not my research with the university, no.

Q. Now you’d agree with me that the application of human factors to mining accidents, coalmining accidents, is relatively limited to date?

A. Human factors analyses of them?

Q. The application of human factors to coalmining accidents is relatively limited to date.  Would you agree with that?

A. No, not necessarily.  I mean I think the fact that Scott Shappell came from the US to have a look at, you know, 508 mining incidents in Queenstown, shows that the extent of which human factors is understood across the world.  And in fact, actually the upper big branch mine report touches on an incredible number of human factors issues, so I think that that indicates that there is some quite widespread international understanding of human factors issues in coalmining.

Q. Well, I’d like to just put aside big branch for a moment.  I’d like to talk about the Queensland review and in fact that’s the only academic support identified in your brief, isn’t it, for the proposition that human factors issues are known to the mining industry.  You’d recall those are the words you put into your brief?

A. Well, I think that’s a good indicator that they’re known.

Q. And the project there, the application of human factors to the mining industry, that was initiated by the Queensland Government Department of Mines and Energy, in March of 2008, right?

A. Well, I presume so.  Well it says the acknowledgement is there to acknowledge the funding for the research, yep.

Q. Are you aware that the project was conducted through SIMTARS by a PhD student from Clemson, in South Carolina?

A. I don't know – in fact Mr Davidson asked me who Miss Paterson was, and I said, “I don't know.”  I presumed just because of Scott Shappell’s role at Clemson that that would’ve been somebody like a Masters or a PhD student undertaking some of that research.  That’s the nature of academic work.
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Q. Well do you understand that the student was based at Simtars for the duration of her project.

A. I don’t know what Simtars is.

Q. You're not familiar with Simtars?

A. I don’t recognise the name, no.

Q. As part of the student’s research and analysis, that student made visits to mines and quarry sites.  Were you aware of that?

A. No.

Q. You had not made any visits to underground coal mines in connection with your analysis from a human factors’ perspective on health and safety at Pike, have you?

A. No I haven't. 

Q. And one of the noted limitations in the Queensland study was that the data coders were not experts in mine safety and regulations?

A. Mhm.

Q. You remember that from the article shown to you by Mr Davidson?

A. Yes, it says, “Ideally double subject matter experts, those who are experts in both mine safety and HFACS would've been used.”

Q. And you're not an expert in mine safety and regulations are you?

A. No I'm not.  However, when I've been providing some of my, when I've been working on my brief, I have had the advantage of when I wanted to question something, like think, have I got this right, I have been able to ring Harry Bell, for example, on the telephone.  

Q. Well, that’s of interest to me as well because to overcome the problem in the Queensland study about not using double subject matter experts, you'll recall from the article that all of the coders were given access to mining terminology dictionaries and had access to experts in mine safety.  Do you recall that?

A. Yes, I'm just reading it now.

Q. You're reading it now for the first time?

A. Yeah, I'm just reading it as you're talking to me.

Q. So describe to me the extent of that access you've had for purposes of opining from a human factors’ perspective on health and safety at Pike?

A. Well, as I just said to you, when there was something that I needed to discuss, I could ring people like Harry Bell, had access to Neville Rockhouse.  I had a number of people that I could ring.  But again, what I want to stress is that human factors, I'm not saying that I'm an expert in mining safety, in no way.  There doesn’t need to be expertise in the industry to be able to provide effective and efficient human factors expertise.  That’s well established.  All the major leading human factors people, Jim Reason, has opined and has been well accepted in the safety world.  He’s opined on Chenobyl.  Best as I know, he’s not an expert in nuclear energy.  He’s opined on Challenger.  As best I know he’s not an astronaut, et cetera, et cetera.  I think it’s really important that we understand that human factors is generically appropriate, is generically useful, universally applicable.  You'd need to be an expert in human factors, not an expert in the technical aspects of the industry, all of whom had human factors issues.
Q. But you would agree with me, wouldn't you, that the only academic support that you've identified, and I know you've mentioned for the very first time now, big branch but I'm not aware of academic support in that area.  The only academic support identified in your brief, or in your evidence, for the proposition that human factor issues are known and have been analysed in the mining industry is the Queensland article and I'm just putting to you, limitations from that article.  That’s all I'm doing.

A. That’s fine.  I accept those.  It’s not, it’s, you know, academic articles always have limitations in of themselves and the authors have identified those limitations, as you've read.

Q. Yes, the PhD student, that, Jessica Patterson.  Do you recognise that name?

A. No.  We’ve talked about that before.  I said that I just assumed she was a student of Scott Shappell’s.

Q. Now another recognised limitation in the Queensland study was that the documents analysed were competed by mine personnel and there could be inconsistency.  This is in the language of the article itself.  There could be inconsistency in the quality of the reports and the training of those competing them.  And you would agree with me, wouldn't you, that your analysis from a human factors perspective of health and safety at Pike should have the same limitation?

A. No, I think that you're talking about two different things.  What I've just, in fact, we were just about to send it forwards for publication.  We’ve done exactly the same with Scott Shappell’s) colleague, Bert Bouquet, who’s a member of my human factors group.  He’s based in the United States in Florida.  He flew over and we undertook an HFACS analysis of the New Zealand Health and Disability Commissioner’s reports and HFACS them as well.
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A. The problem that we’re talking about and that’s a different – these people are talking about the fact that they’ve had to use the miners or in the case of HDC we had to do the same.  We had to use what they identified as the error producing conditions and the unsafe acts and things from the reports, that’s just what you have to do.  You take it as face value because you can't go back and re-quiz the people.  So what they’ve done, that’s what they’re saying.  They’re saying that they’ve taken the analysis of the reports as read.  That is not what I did.  I didn't look at the – and I know that Mr Wilding, he put up the – when we were talking about his documents, he showed the causal factors and they were from the reports.  I don’t read – well I read them, I don’t – that’s not what I’m interested in.  I haven't examined those.  I have examined what people at Pike River thought as such were the human factors causes.  I just looked at the events as described.

Q. So just to bring us back to the Queensland article, in that Queensland study, given the recognised limitation about the inconsistency in the documentation, all of the documents used for analysis had been reviewed by trained and experienced mine’s inspectors, such that inadequacies were corrected prior to the analysis.  Do you recall that from the study?

A. Yeah but what we’re talking about is they’re not necessarily trained in human factors.  You know, I recognise –

Q. I’m just talking about the underlying data set, just the work that was done for purpose of the analysis.

A. Oh that’s right the underlying data set and I've made a note to myself of that, the underlying data set has a huge number of limitations and they acknowledge that.  All that they’re looking at is – the basis I believe of this article was to see if HFACS which has been applied in a huge number of industries, could equally be applied to mining and it seems that it can be.

Q. And my question to you just out of that is that no such review filter like was used for the Queensland study has been applied for purposes of your analysis from the human factors perspective?

A. I wasn’t HFACS coding.  I wasn’t – it’s a completely different task.  I’m not trying to code HFACS.  As I said I would love to in which case then we will have a number of mining experts and things do that if we’re to repeat the study in New Zealand.

Q. Now the largest limitation noted in the Queensland study was that 
ad hoc data had been used, do you recall that?

A. Can you show me what page it is?

Q. You can come to page – actually we could pull it up if that’s easier.  It’s FAM00042.18/7

WITNESS REFERRED TO DOCUMENT FAM00042.18/7

Q. And you see on the right-hand side there’s a subheading, “3.5 limitations.”

A. Yes.

Q. And directly under that subheading I’m reading from the article, it states, “The largest limitation of this study was that ad hoc data was used making it impossible to speak with the people involved in each incident or accident.”  Do you see that?

A. Yes, that’s what I talked to you about was the limitation, that’s the same, we’ve talked about this.  That’s the limitation I said was in the HDC data, you have to take it at face value.

Q. And so you would agree with me that your analysis from a human factor’s perspective of health and safety at Pike should suffer from the same significant limitation, right?

A. Oh I can't go round and retrospectively analyse things?  Yes that’s always right.  I mean I’m looking at this as sort of what I've been is something equivalent to like what we do in medicine or what I do in medicine all the time, a clinical audit by file review.  So it is a file review but I think what is really, really important to understand is that each one, and we’re doing a very different task from HFACS, so that's got to be well recognised, is that I don’t look and place evidence and say, right this person has given me a really important bit of evidence in their own right because I accept, Mr Davidson talked about that at length, that any one of those individual witness statements might include a whole lot of inaccurate information.  So I don’t place any reliance per se in each individual’s specific person. 
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A. What I look at and that’s overwhelming evidence to suggest that, that no matter which source I am looking at, that they are telling me the same story.  That’s the weight of evidence I willingly accept that any one of those witnesses could be taken out on the basis of having inaccurate information, really important that you would have to take out an awful lot of witnesses and their evidence before you stopped seeing a consistent pattern, a consistent story pointing you in a certain direction.

Q. I'm going to come to what you've looked at but just before we get there, I just want to ask one more question on the Queensland study before it’s come in through your evidence.  This significant limitation that was identified in connection with that review was mitigated because and this is reflected in the article, because of the large number of cases that were analysed and the requirements in force by the Government department for accidents, forms and reports being the documents that were used as the basis for the study and I just want to be clear, are you saying mitigating factors don’t exist for purposes of your analysis, do they?

A. What are you saying?  They saw a large number, you're saying that they saw a large number of events?  Well they’ve analysed 508, I've got to say, I haven't counted them personally but I'm pretty sure I've seen well in excess of 508 incidents in relation to Pike River Mine and I say well, well, in excess of that if I include all the hazard reports, the stuff that CAC has done, the deputy production reports, the investigations when I've listened to all the people, well in excess of the information that they saw, yes I've had access to.

Q. You've looked at all of the hazard reports from Pike?

A. I haven't looked at all the hazard reports but I say that I've looked overall I've seen well in excess of 580 incidents.

Q. You've not looked at all of the investigative reports, have you?

A. No I haven't.

Q. You've not looked at all of the operation meeting minutes, have you?

A. No I have and again, well happy to suggest that you know the more information the better from my perspective.  I'm a scientist, so the more information you have, really happy to be given the opportunity to look at all of that and I might well be able to change my opinion.

Q. But the opinion, you've provided opinions to the Royal Commission today, haven't you?

A. Based on –

Q. Notwithstanding those gaps in your review?

A. – and I've highlighted those limitations and I've said repeatedly, if you can give me more information that would lead me to change my mind in any particular way, I would happily do that Ms Shortall.

Q. Well let me just go through a couple of other categories of documents, just to confirm whether or not you've looked at them.  Have you looked at the company’s health and safety management systems manual?

A. Don't know, you'd have to show it to me.  I've seen an awful lot of information.

Q. It doesn’t stick out in your mind in any way, the company’s health and safety management systems manual?

A. I don't know because Mr Rockhouse provided me with huge numbers of procedural pictures and things.  But you can take it, I'm happy to say no.

Q. You haven't looked at all the staff health and safety committee meeting minutes, have you?

A. No.

Q. You haven't looked at the company’s I Am Safe handbook, have you?

A. Yes I have.

Q. You've looked at that one?

A. Yes, I have.

Q. Okay.

A. And I've looked at all the examination procedures and questions and answers associated with that, as well.

Q. You haven't looked at all the company’s management plans, have you?

A. No.

Q. You haven't looked at all of its standard operating procedures, have you?

A. We could actually ask these questions relentlessly and I’d have to say that I've had access to, I haven't had access to a huge amount of information Ms Shortall, what I am saying is the information that I have had available to me, shows me repeated well established causal factors that are associated with a process safety event and yet again can I say, I am more than happy to examine any other information that anybody would like me to have a look at in order to see if I change my mind.  But to be honest, if you go through this entire list, I'm not entirely sure what point you're trying to make.

Q. I'm just –

A. I am saying that I have a very open mind and I am prepared to look at all the evidence that I am shown and I am also very happy to suggest that I haven't looked at all the evidence.  Not in any way, shape or form.

Q. Let me just run through with the leave of the Commission, I just want to ask about three –

THE COMMISSION ADDRESSES MS SHORTALL
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questions from COMMISSIONER HENRY:  

Q. Dr Callaghan, I’ve got two or three questions.  The science and thinking that you’ve taken us through today, my understanding is you’re saying it’s well known?

A. Yes, it is.

Q. And has been well known for some time.  Now this week, what we’re actually focussed on this week is the external oversight at Pike River.

A. That's right.

Q. Primarily by Department of Labour.  In that thinking, and your teachings, have you or any fellow academics – if I can call you that – have you communicated that kind of information to Department of Labour?  For example, do they have any people who study in your faculty?

A. No, but I think you’ll recall Mr Cooper said yesterday he’s heard me speak.  I know Mr Cooper.  He’s heard me speak at a number of events, so I certainly see Department of Labour and I can’t identify them all, but you know, I certainly see Department of Labour people at a lot of conferences that I attend, or that I speak at, so – and there has been, there was, we had a human – my group put up the first sort of human factors symposium for business and healthcare in May this year, so it was an inaugural one and it was actually really well attended.  There was 180-odd people from across a wide range of business there, and we had a considerable amount of support from the Department of Labour in doing that, if that answers your question.

Q. What I’m interested in really is, you know, has this kind of thinking transferred itself to the Department of Labour in their policy and operational policy aspects?

A. Well, if you look at the document that I’ve referred to in my evidence there, their cultural safety snapshot, an awful lot, we refer just to repetition, but pretty much everything that I’ve covered today is included in that safety culture document that they have.  I guess that what I would say is that they’re aware of the issues.  I know that there’s people in the Department of Labour who are more aware than others.  I would say probably an evolving process for them.

Q. Yes, for example, quite a lot of the concepts that you talked about are included in the ICAM’s model which is –

A. Yes, ICAM is based on – I included that in my evidence.  ICAM is based completely on Jim Reason’s organisational approach.  I know the people that set up ICAM and lots of people go from New Zealand to ICAM training.

Q. Yes, and that’s really an investigation process or technique which looks back along the line using the Swiss cheese model which is used in Australia.

A. Yes.

Q. But we didn’t have any sign of that thinking in our discussions this week with Labour, and you can’t answer it, I’m just puzzled why they don’t have that kind of model in their investigations, as far as I can see?

A. No, I’d agree with you.

Q. And the last question I’ve got really is the effects of stress on communications.  From the scientific studies, is there a correlation between the amount of stress a person is under and their ability to process information?  I’m applying it to, for example, the inspectors?
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A. Well I can – that was what I looked at.  It was one of the fundamental things that I looked at in my Masters’ thesis with looking at pilots ejecting from fast jets, because you can imagine, that’s a highly stressful circumstance to be contemplating leaving your aircraft, and the literature is – actually the cognitive literature is very clear on the effect of stress on decision making and effects in a number of different ways.  What it shows the more stress we’re under the less perception we have of environmental clues so we just don’t perceive all the information available to us.  So that’s called perceptual narrowing.  When we’re faced with alternatives, understanding an ability to be able to choose between alternatives narrows.  We can't process information that readily, I mean there's just a huge number of effects of stress and overload and time shortage on the cognitive process, all to its detriment.

Q. So if whether it’s at the mine or at the department –

A. It makes no difference.

Q. The person’s under a lot of stress, the information that we are looking at rather clinically now might not be perceived in quite the same way?

A. Oh it might not be perceived at all.

questions from commissionER bell:  

Q. Good afternoon Dr Callaghan, I've obviously got a few questions as well.  Lost time injury frequency rate is not a good indicator of process event as you've said.

A. Yeah.

Q.  HPI, high potential incidents probably are a better indicator.

A. Sorry?

Q. High potential incidents probably are a better indicator of a process event?

A. Oh most definitely.

Q. Are there any other lead indicators you would refer us to?

A. Oh yes in that, I think I've given it to you so I won’t necessarily repeat it.  In my evidence there's a document – this one, “Process safety leading and lagging indicators.”  They give huge numbers, well not huge numbers, significant numbers of them in the back and I think that they’re all really important things that could be used in the future.  They’re like percent of action items followed up in a timely fashion, maintenance you know, mechanical integrity looked as a percentage looked at in a timely fashion.   All those sorts of things are really important leading indicators of process safety.

Q. What do you think about the fact that this safety case situation has to be generally signed off by the regulator, do you think that would be a problem for the regulators in New Zealand?

A. At present?  I mean that’s been one of the things that I've tried to raise in my evidence is that safety and it’s contemplations to be able to look at all the myriad of hazards and factors that can lead to safety problems, is a very complex – it requires expertise over a wide range of areas an ability for all those experts to be able to come together and coalesce an opinion as to whether or not in its hole, something is relatively safe or not.  And I think that's really important. I’m not entirely sure that from the evidence that I've heard that that would be something that could be easily undertaken by everyone at the Department at this time.  That would be my general feeling, don’t know.

Q. Yes.  Andrew Hopkins wrote a paper about the balance between the prescriptive legislation enabling, how do you think – where should that balance be in terms of legislation, mine safety legislation?  Do you have an opinion on that?

A. Between enabling and prescriptive?

Q. Yes.

A. Well I've read lots of Andrew Hopkin’s work. I mean he’s a well known expert.  I couldn’t comment in mining specifically,  I think that there needs, that there has to be a balance.  Where you’ve got absence of information, I've been talking to other people, I mean the world that I live in has a number of different guidelines, whether I’m doing assessment of fitness to fly, there are guidelines that at least give me an indication, a very clear indication of where the line in the sand is drawn, so absence of anything, I'm not sure how you can begin. I wouldn't know how to begin to assess something where there was no even general indicator of the line in the sand.  So I think there does need to be, I don’t want, and certainly it never works to be incredibly specific about each and everything, but I think there needs to be sufficient guidance there, that people can, as I say get an idea of where the line in the sand might be.
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questions from the commission:  
Q. Doctor, I don’t have any questions about the evidence you've given this morning but you referred or Mr Davidson did, to your intention to provide input to the Commission in relation to our Phase Four aspects and could I just ask whether you'd be happy if one our counsel assisting were to make contact with you and get some indication of what sort of input you have in mind because we’re in the process at the moment of planning for that phase and obviously we welcome your input.  But it would also be nice to have some advanced warning of what it might comprise?

A. I would be very, very happy and Mr Wilding and I started that process last night.

Q. You did, right okay.  

questions arising - nil

witness excused

COMMISSION ADJOURNS:
12.50 PM 
Commission resumes ON MONDAY 21 nOVEMBER 2011 AT 11.31 AM

mr forsey calls

david john stewart (SWORN)

Q. Can you please confirm for the Commission that your full name is David John Stewart?

A. Yes my name is David John Stewart.

Q. And have you prepared a brief of evidence for the Phase Three hearings of this Royal Commission dated the 3rd of November 2011, in your capacity as director of Minserv International Limited?

A. Yes I have.

Q. And you have that brief of evidence with you?

A. I do.

Q. If I could ask you please to read, starting at paragraph 2 of your brief of evidence?

WITNESS READS BRIEF OF EVIDENCE 
A. “I first worked at a coal mine at 16 years of age.  I worked underground in New Zealand and travelled and worked overseas for seven years before I went to Otago University and received a degree in mineral technology, which is a mining engineering honour’s degree.  I then returned to mining and achieved the first class mine manager’s certificate which I have held since 1982.  I also have an A grade tunnel manager’s certificate, an A grade surface coal mine manager’s certificate and an A grade quarry manager’s certificate.  I was a mine manager for State Coal Mines and held senior management positions with Coal Corp until the end of 1992.  I was a statutory mine manager on contract at the first job I did when I started working for myself.  This job was to recover the West Mine after the explosion in 1992.
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A. The recovery operation included a feasibility evaluation for recovery of the mine and it covered the first six to seven months of 1993.  I have been a brigade member of the New Zealand Mines Rescue Service since 1984, and after 25 years  service I retired as an active brigadesman at the end of 2009.  I am currently chairman of the New Zealand Mines Rescue Trust and have been a trustee for approximately eight years.  I have provided evidence in my Mines Rescue capacity in respect of the Phase Two hearings before the Commission.  I am giving evidence as Minserv International Limited here.  I am currently self‑employed as a mining consultant which primarily involves mining engineering related work.  I incorporated Minserv International Limited on 19 February 1993 as an independent mining consultancy business.  I also do a lot of training and assessing in the industry including writing material for the organisation associated with the extraction industries training.  I am a fellow of the Australasian Institute of Mining and Metallurgy and an AUSIMM chartered professional, and I was secretary of the New Zealand branch for about 13 years, but retired from that role about a year ago.  Since I have become self-employed, I have worked for almost all coalmining companies in this country at some point in time and I visited all of the operational underground mines including Pike River.  Annexed to this brief of evidence and marked STE0002, is a copy of my curriculum vitae.  I have been requested by the Commission of Inquiry, to submit this brief of evidence relating to my work as a contractor for Pike River Coal and with particular reference to issues requested by the Commission.”

Q. You can skip paragraph 10, which lists out the questions that the Commission have asked you to add and move to 11, please?

A. “I have read the code of conduct for expert witnesses, annexed to practice note number 4, dated 20 October 2011 and agreed to comply with it.  My qualifications as an expert are set out in paragraphs 2 to 8 above and recorded in the curriculum vitae attached as exhibit STE0002.  I confirm that the evidence I have been asked to address is within my area of expertise.
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A. I was first approached by John Dow, chairman of PRS at Pike River Coal in Queenstown after the New Zealand branch AUSIMM 2009 conference who asked me to meet with him informally at Christchurch Airport when we were both on return flights from the conference.  We met on Friday the 28th of August 2009 for around 30 minutes.  I did not make any notes of the 2009 meeting but my recall is that Mr Dow was interested in what I thought about PRC performance and what I considered some of the issues the mine had.  Mr Dow was concerned about the turnover of senior management and the difficulties PRC had in getting good experience and certificated managers.  I believe his main concerns were around the morale at the mine, the turnover of staff and the ongoing difficulties in meeting targets.  I suggested to Mr Dow then that from what I had heard from employees through my contract the training role from direct contact with PRC employees and from my involvement with New Zealand Mines Rescue that there were things that needed to be addressed.  I suggested first that there probably needed to be a check of the operation’s compliance when New Zealand legislation relating to mining.  I also suggested that there appeared to be an attitude and general unhappiness among the employees.  I suggested that someone with local knowledge and experience may be able to work alongside the mine officials and crews and make some changes from within in addition to formal training.  I think I may have referred to the role as, “Mentor.”  Mr Dow then said he would discuss this with the chief executive officer Gordon Ward and the general manager of mining Peter Whittall of PRC and at that time I believed Mr Whittall was also the statutory mine manager.  I followed up with an email with some other comments on the 30th of August and received a reply from Mr Dow on the second on September saying that he had discussed the matter with Mr Ward and Mr Whittall and he suggested that I make contact with Mr Whittall to discuss further.  And annexed to this brief of evidence and marked, ‘STE0003,’ are copies of these emails.  I did not have any opportunity to meet with Mr Whittall at PRC Mine after this and our attempts to have a telephone conversation also were unsuccessful, mainly because I was occupied on other projects and Mr Whittall was also very busy.  Eventually Mr Whittall and I did meet at PRC Mine.  I do not know the actual date as I do not have any entries in my diaries but I believe it was either prior to Christmas 2009 or in mid January 2010. 
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A. Mr Whittall wanted to know if I would be available full-time on a contract basis or as an employee at the mine and I said that I could not as I had had too many of my own consultant business commitments, but that I was prepared to schedule time to carry out the tasks as discussed with Mr Dow.  Mr Whittall appeared more interested in the compliance audit tasks than any mentoring role, but we agreed that I would also schedule time, while doing the compliance checks to spend time with crews and mine officials.  At this stage I was aware that Doug White had been appointed as operations manager of PRC and that he would also be taken off statutory mine management responsibilities as soon as his New Zealand certificate of competency was issued.  I met with Mr White and their recently appointed underground mine manager, Mick Lerch, on the 4th of February 2010 at PRC mine.  Prior to this I had drafted a schedule of dates for the agreed work which I had sent to Mr White, Mr Lerch and Mr Whittall and this initial programme of work covered a systematic compliance audit of surface and underground and talks with crews, mine officials and trade staff during the course of the audit inspections.  I had also included a series of proposed dates to carry our risk assessments and develop or update the mine safe operating procedures which I had also discussed with Mr Whittall.  From the 4th of February meeting, Mr White said he wanted me to carry out the compliance audits as scheduled and that I would also spend time with the underviewers on their shifts as they did their rounds.  During that time I would have an opportunity to talk with other mine officials and crews as earlier agreed.  This RA, this risk assessment and SOP which is safe operating procedures, the RA and SOP parts of the programme were dropped because Mr Lerch had been tasked with getting work done as part of his underground mine management duties.  I suggested to Mr White and Mr Lerch that what I would do was go underground every day I was at the mine with the underviewer on shift and carry out the inspections with the underviewer.  At the same time I would talk with him on (I say him because all the underviewers were men) on any issues I observed.  The exception to this would be the days when I would audit their CPP, that’s the coal processing plant, the surface facilities and the workshops and when I was with the site contractor doing the shotfiring in the stone places.  McConnell Dowell which are also known as MacDow with one term is shotfiring.  I explained that all I could achieve was a snapshot of the situation regarding compliance and I would comment on my findings and make suggestions, but it was not my role to implement the required changes as this was the mine and management’s function.  I said that my intention was to write up my notes at the end of each day I was onsite and meet with either Mr White or Mr Lerch each day to discuss my findings.  I would then write a rolling report of my findings including any recommendations and updates of previous actions at the end of each week.  Mr White said he would make an office available for me and he also asked that the weekly findings be electronically sent to him and Mr Lerch with a copy to Mr Whittall.  I carried out the first of the mine audits on 11 February 2010, subsequent audits were carried out 10th/11th of March, 18th/19th March, 24th and 25th of March.  31st of March and the 1st of April.  8th and 9th of April.  15th and 16th of April and the 23rd of April.  I only occasionally met with Mr White during these visits as he was very much occupied with the mine and as he had only been in the role for a few months I did not expect him to be available much as he had his own staff structure and team building to manage along with his many other duties.  I did meet with Mr Lerch every day I was at the mine, apart from once or twice when Mr Lerch was offsite.  The audit reports are annexed to this brief of evidence marked, “STE0004.”  These cover my notes in more detail.  The audit reports were circulated by email at the end of each week to Doug Whtie, Mick Lerch and copies to Peter Whittall.  The audits reflect the status of the mine at the time when it was still in a development phase.  Most places were in stone, the monitor pump station and services had not been installed and the hydro-monitoring guzzler was still in the workshop.  What I considered the main issues I raised with regard to my underground audits are as follows.  With regard to surface control displays and gas monitoring.
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A. The main fan was located at the shaft collar but did not meet compliance with regard to instrumentation as specified in the regulations.  I recommended that the revs per metre monitor and surface control displays be installed as required.  There was no remote gas monitoring sensor system in the mine at all, or any display in the surface control room, which meant they had no idea what methane concentrations were in the main returns and shaft, and therefore no idea of what was passing through the main fan or was in the general body of the mine.  I suggested that they needed to get a real time sensor in the main shaft as a minimum.  The only gas monitoring occurring was via handheld gas detectors and gas sensors on the face of machines.  These were only localised gas monitoring instruments and did not give an indication of general gas levels in the main body of the mine and did not monitor likely gas accumulation areas such as cavities in high roadways.  I recommended to the electrical supervisor and control room operator that the mine needed establishment of sample points for remote gas analysis throughout the mine.  I suggested to the underviewers which were also known as shift co-ordinators, and to Mr Lerch, that an RA should be carried out and should include selected deputies which are also sometimes known as face supervisors and experienced miners.  The purposes of the RA would be to establish the best locations for remote sensors and also develop procedures and trigger action response plans, which are widely known as TARPS for when alarms were activated.  With regard to ventilation structures and plans, I was concerned about the standard of ventilation structures erected in the mine, particularly the stoppings and the doors, both of which were inadequate for their purposes and were leaking and resulting in short-circuiting of air.  There was also some recirculation of contaminated air being returned into the working places.  I suggested that the stoppings be improved and that the miners constructing them had some training in stopping design and purpose and I also sent via an email to the technical services staff, copies of drawings, stoppings designs for them to base their structures on.  A copy of the document sent on or about 19 February 2010, is attached as STE0005.  I also suggested training options which would combine classroom work with underground practical construction training programmes to improve the miners’ skills.  After the report on the ventilation structures, there was some improvement in construction of both stoppings and doors underground.  I was concerned about the location of some auxiliary fans, particularly the exhausting fan drawing contaminated air for the 99 section, which was part of these, what is known as the South section, which was discharging into the Slimline.  This fan and ducting was adjacent to the gas drainage line and the water trap for the gas draining was discharging at the base, or near the base of the fan.  This was not good practise as it increased the risk of methane leakage, through the trap directly to the fan motor.  This problem was eliminated by the next visit as the fan had been removed and the Slimline had become an intake.  The South section ventilation had therefore improved significantly.  I was concerned in the early stages that the mine plans were not being updated quickly enough, because some of the plans I collected prior to the underground inspection had auxiliary fans and ducting in incorrect locations.  This was also subsequently corrected.  I was concerned about the lack of information relating to ventilation airflow measurements and the absence of established stations around the mine.  This was also addressed by management and regular airflow readings were taken at established stations and marked on the plans accordingly, which I observed later in my visits.  With regard to obstructions, I was concerned about the amount of obstructions and debris that had accumulated in the main returns leading to the Alimak rise.  This would’ve caused high resistance at a time when the mine was struggling for air in the working places, plus it added to the fire risk. Up until the time I finished my last visit, this problem had not been addressed fully.  Stone dusting.  I was concerned about the lack of stone dusting in the mine.  There was a lack of stone dusting in the main returns and working places and the mine had no stone dusting and sampling programme.
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A. There were no stone dust water barriers installed in any of the roadways.  I talked with the engineering staff and underviewers about the need for stone dusting and was told that there were no plans for barriers to be erected and they were waiting for a stone dusting machine, sometime known as a trickler (inaudible 11:50:19) it’s got other names as well, to be delivered.  I sent them a generic copy of a stone dusting sampling and analysis programme for them to use to develop their own.  A copy of the stone dust management document is annexed as ‘STE0006’.  With regard to the alternative egress.  I inspected the alternate egress via the access to the Alimak rise and commented that this route was impracticable for a large number of personnel at any one time and only the fittest would escape through this route, particularly while wearing a self-rescuer.  I commented that it appeared an alternative egress option solution was not achievable at this stage of the mine, but I was informed that the refuge chamber located in the main access drift would be moved to the Slimline stub end, which would ensure a secure airtight chamber with a fresh air supply via the Slimline.  I commented that in the absence of another escape route this was a good option at that stage of the mine because the shaft also allowed for fresh water and food to be lowered.”

Q. I could just stop you there for a moment.  Do you recall who it was that you had that discussion with about the movement of the refuge chamber that was in the main drive?

A. My recall is with underviewers and I don’t remember the name but it was probably, it could've been one or all of three of them, that's the best I can recall on it.  I actually asked them what was being done and they offered that information. 

Q. But they were clearly of the view that it was the movement of the existing container type chamber rather than the construction of a temporary area with a flap or anything of that nature?

A. Yes, my understanding was it was to be that moved there and that would be set up as a refuge chamber, as I say, with the independent air supply and other access services.  “So up until my last visit to the refuge chamber it was not relocated.  The work on what was to be subsequently – the work on what was to subsequently be referred to as the Slimline fresh air base had not taken place prior to my last visit.  With regard to communication.  I was concerned about the deputy and underviewer reporting an inter-shift communication early in the audit visits and that none of the reports met what I considered legal requirements, particularly relating to those stipulated in the roles and responsibilities document I had developed for PRC in 2008.  I discussed this document in a little bit more detail later in my evidence.   Mr Lerch explained that he was revising all the reports as part of his duties and he was also bringing in a new shift structure, which would facilitate better and more constructive communication between shifts and among the officials.  With regard to damage to stoppings.  I was concerned about the amount of blast damage to stoppings when shotfiring.  As the mine was still in a development stage, shotfiring and stone places was causing fly rock and blast damage to crucial stoppings which were erected to separate intake and return air.  I suggested that blast protection screens be installed in the roadways which would take the brunt of the blast and protect the stoppings.  One of the underviewers did erect a blast screen at a suitable location but when I inspected this in later visits, the screen had been damaged and at that time had not been re-erected or fixed.  Generally, even with the improvements to the ventilation structures, I did not think the problem of short circuiting of air had been corrected by the time of my last visit.  With regard to the use of explosives.  I was satisfied with the management use of explosives on the surface and underground, although the only audit I did was with MacDow.  They complied with procedures and followed a safe and secure practice with regard to magazine access, recording of explosives and detonators, key management, key being the key to get into the magazine, carriage of explosives and use of explosives including shotfiring procedures.  The MacDow supervisor otherwise known as an approved handler was Mr Les Tredinnick, expressed some concern on this visit about the effectiveness of the sentry posting because of the number of potential entry points to the blast zone and the lack of communication or line of sight with his sentries.
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A. There were a few minor issues relating to signage outside the magazines and similar issues that McDowell committed to address these.  The shotfiring was carried out within the Pike River SOP which had been signed off by the underground mine manager.  This referenced New Zealand relevant legislation, but also was based on British Health and Safety Commission Approved Code of Practice Coal and other Safety Lamp Mine Explosives Regulations 1993, that’s the quote from the document title.  This last legislation includes multi-shotfiring in gassy mines which from my understanding was different from accepted practice by the Department of Labour.  I asked if PRC had approval from the Department of Labour for this procedure for P1 explosives.  I was assured that this approval was in writing, but I never managed to get hold of it to sight it.  I cannot recall who gave me this assurance and I did not record who it was in my notes at the time.  With regard to ground support.  I was satisfied with the ground support installed in roof and ribs.  I made a comment that I thought in some places the installed support was excessive for the conditions, but I acknowledged that as these were in the main life of mine roadways then it was better to be prudent.  With regard to maintenance.  I was generally satisfied with most of the maintenance reporting and programme although it did take some time for me to meet with the engineering manager and I only achieved this on the last visit.  I was concerned about the pre-start and defect reporting which appeared to have not always been completed and if it had been completed was not always handed in.  However, those that were handed in appeared to be logged in work orders generated for the task to be prioritised and completed.  The engineering manager, Mr Nick Gribble, did say that he had just introduced an improved three-copy system for pre-starts which would facilitate better returns and controls.”  I might add that was in my last visit when I did meet with the engineering manager.  “The engineering manager also assured me that all standards and codes for machinery and electrical equipment were in compliance.  It was not possible given the time available for me to check these personally, but there was no reason to doubt the system he described for checking and monitoring was not in place.  The engineering manager also said he was introducing a hierarchal flagging system for prioritising actions and repairs required and that the new shift roster would allow for a training day for his trade staff.  Nevertheless, the most important machine at that time of the audits was the LHD machines (that’s load haul dump machines).  The main machine in the mine were juggernauts or known as “juggies”.  These were required for almost every operation at the time including bringing in plant and equipment, maintaining roadways, carrying and dumping concrete mix, loading out waste rock from stone, shotfiring places and also loading out the coal from the few places in coal production at the time.  On many days when I was underground there were only two LHDs operating and sometimes only one of a fleet of six.  Towards the end of the audit visits, PRC had leased an Eimco 130, which is a different type of LHD, but this was dedicated to transporting the main pipes, plant and equipment for the hydro-monitor pump station installation.  With regard to underground zones.  There was a plan to introduce non-restricted and restricted zones underground.  The engineering manager was in the process of installing boundary sensors at strategic locations which defined the areas where flameproof which is known as FLP and intrinsically safe which is known as IS, plant and equipment to be used.  I assumed and expected that these sensors would be linked to the surface control room with appropriate alarms and interlock power trips and SOPs and TARPs developed and staff trained prior to the operation of them.  I do not know if this system was introduced.  Similarly, I was informed by the engineering manager that there would be real-time sensors and links to the surface control room for all underground electrical fixed plant such as the monitor pumps, electrical switch gear, the VSDs et cetera and all with interlocks and alarms installed.  I do not know if these systems were introduced.
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A. With regard to the evaluation of the mine systems, with reference to the electrical systems, the following are my comments relating to the audit visits.  I did not check FLP, that’s flameproof or IS intrinsically safe codes, or A/NZ standards to ensure electrical equipment was in compliance, but I was assured by the engineering manager that these were all up-to-date.   As most of the main fixed plant and equipment was not installed in the mine at the time of the audit, I had no comment at the time regarding the electrical services and installation relating to them.  The main fan was not installed underground at the time of the visits and my only observation was that a 600-1000 volt rated cable was being hauled up the main shaft, through the Alimak rise from the location where the main was planned.  I commented in my audit findings that the cable was damaged with the outer sheath split to the armouring wire.  I pointed this out to an electrician on the job, and said this damage made the cable dangerous and out of standard, who assured me it would be fixed.  I do not know whether it was.  Face machinery consisting of a Worth Waratah roadheader and a Worth Waratah continuous miner at the time of the audits.  Both machines had on-board electronics which had caused significant problems since purchase and were not considered reliable.  The miners did not like them at all and felt they were very bad choices for the conditions being worked.  They both had on-board gas sensors fitted and if the gas level in the working place reached 1.25%, then the machines were interlocked such as the power would shut down to the machine.  I had heard stories of these sensors being overridden, but I did not observe this myself and the few times I was at a coalface where the CM was operating, the deputy was required to release the interlock trip-out.  My comments relating to the surface control room and the links with regard to sensor and equipment operation have been noted, as the mine had little operating fixed plan inbye of the main drift, and there is little I can add.  In my opinion, if non-restricted zones were to be established underground, then there had to be a stringent regime of gas monitoring with strategically located sensors throughout the area and these would need to be real time and interlocked so as to cut power until the alarm in the surface control room at pre-start gas levels, particularly for flammable gases.  With reference to the mechanical plan and equipment, the following are my comments:  All the pump systems and pipe installation look good quality and suitable for the work required.  I did note that the holding pen for washed coal from the face areas which was the surge bin prior to passing through the screens into the slurry pump system, was not what I considered a good design in that it did not have any method of cleaning out the stone and other waste material that would inevitably build up and eventually cause storage and flow problems.  My comment at the time was that this would have to be modified to allow for LHD to drive in, to clean it out at some stage before the mine got into full production.  The mine previous had a number of frictional ignition incidents, caused by sparks from the roadheader cutter head hitting hard quartzite sandstone which intruded into the seam from time to time.  These events resulted in methane catching on fire and burning in the face area.  It was reported that this happened several times over several shifts in the previous year.  As a result, I talked with underviewers whether this problem had been fully addressed and was assured that they had procedures in place to manage the risk.  Nevertheless, I also talked with one of the RH operators and he said that he felt the real issues was the water jets on the roadheader, RH cutter head, was placed too far back on the boom and were also inadequate in number, water pressure and direction, to effectively dampen the cutter head whilst cutting was also inappropriate.  This was aggravated by the head being sumped in too far.  I think the PRC solution was to not use the roadheader and to shotfire instead.  With regard to the ventilation system, the audit findings described in some detail the main issues I raised during the audits, but as a general comment, I personally do not support main fans located underground in gassy coal seams and I certainly do not agree with where the PRC fan was to be located.

1205

A. I thought the pressure differential between the main intake and the fan return would be substantial as the mine developed and the location of the access door in the first crosscut was not the best place because of the likelihood of short circuiting.  My impression of the overall ventilation system and what I understood was proposed at the time of the last audit visit was that the mine had a lot more to do with regard to ventilation control and gas management before they could manage a high production unit such as the proposed hydro‑monitor system.  The issues I felt needed to be addressed and be proven as effect systems and method included the issues I have raised in my audits.  The auxiliary fans that were purchased and used were of very good design and very robust.  The fan settings were easily applied and could be locked and each fan had inbuilt de-gassing chamber.  After the earlier visits the fans appeared to be located correctly and the ducting was in generally good condition.  Compressed air fans were used as overlap fans in some places, particularly where shotfiring was occurring and these all appeared to be correctly earthed.  With regard to the gas drainage system and I do not recall which underviewer I discussed this subject with and may have mentioned to more than one of them during my underground visits, but the following are my comments.  I had a concern about one of the gas drainage lines discharging directly into the main return so that the gas would exit the mine via the main shaft and the surface fan, particularly as there was no monitoring or interlocks in place at that time.  It seemed to be an uncontrolled gas discharge method to me and from what was reported to me, the main discharge route though was via the Slimline gas riser, but often the main return was also used.  The gas riser adjacent to the Slimline appeared to be effective but my concern as commented in my audit reports, was the location of the gas drainage pipe along the main travelling route through Spaghetti Junction.  The risk of damage to the pipeline for mobile vehicles seemed to be high or very high and the proximity of electrical equipment also seemed a risk.  The estimated gas drainage volume was around 800 litres per second and although I have not had a lot of experience with gas drainage systems, this seemed to be enough volume to require a tightly controlled drainage method.  At the time of the audits the gas drainage was coming from Valley Longwall in-seam drill holes located in the stub end off B heading, and I'd need a plan to make reference to that.  There were also other sources later in the mine life.”

Q. Would it assist you to have a plan now or is the Commission sufficiently familiar with this?

A. It will if it’s relevant to the Commission.

THE COMMISSION ADDRESSES MR FORSEY – HAVE A PLAN

COMMISSION REFERRED TO PLAN

THE COMMISSION ADDRESSES WITNESS – CONTINUE 
examination continues:  MR FORSEY


Q. We’ll come back to the location of the heading that you're referring to.

A. It’s probably a good idea for me just to point out how far the plan or the mine had developed at the point when did the audit actually because it’s probably a better reference to it.

Q. At the time of your last visit in April?

A. Yeah.  “With regard to the hydro-monitor operation at PRC Mine, my comments are general because the system was not in place and the first extraction panel had not been developed when I was carrying out the audit.  However I am familiar with hydro-monitor operations from my association as project consultant for Solar Energy and previously as contract technical services manager at Spring Creek Mine, which is a joint venture Solar Energy mine.  I have also carried out consultant work for Roa Mine where low pressure monitors currently operate.
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A. From my experience and knowledge of hydro-monitor extraction operations, there are a number of essential pre-requisites for any high production extraction system to be started in gassy coal mines, particularly high pressure hydro-monitor systems because of the gas release the face cutting generates.  Some of these requirements are as follows: The hydro-monitor equipment and system design should be suitable for the conditions encountered.  Conditions such as water jet cuttability of the coal, the condition of the roof and floor, frequency and type of geological features et cetera and there’s a whole number of variables all determine the height, length and width of each of the monitor lifts.  The ventilation circuit, ventilation structures and set up particularly the main fan operation and reliability must be established and proven with the contaminated return air exiting the mine as directly as possible.  There needs to be an effective gas drainage and it’s also known as a bleeder road for controlling gas make when the extraction lift is broken through.  Unless the main fan is on the surface all electrical reticulation equipment, instrumentation, starters, et cetera, should be flameproof or intrinsically safe.  If there is any risk of flammable explosive gasses being present and coming into contact with the electrical systems.  All computer control and reporting software and high voltage reticulation feeders have to have no operating glitches.”  This has come up now, do you want me to stop here and…

Q. Perhaps you could explain first how far the workings were developed on this plan of the mine as at the time of your last visit.

A. Have you got a pointer or something?  Where did I get up to?

Q. Right so this is showing in more detail the working area.

A. In March/April when I was there this road down here which is going to a sump area, had – was still being driven and it was about around about this area and so none of that was in, that was actually flooded and bog – a quagmire, quite a significant one, the pump station, this is a hydro-monitor pump station, the concrete plinth or pads that the pumps were going to be on were just being installed at my last visit.  So that loop hat wasn’t in.  This road, driven to the rise here was to be established as the hydro-monitor header driver, so it’s a sort – like a header tank, so it’s a gravity feed to the monitor.  That was being driven still and it was very bad country.  They had a fall – not a major fall because they recovered it, but it was badly broken, fractured ground.  That area through there, there was a fall in there and they lost that place earlier.  So that ground was bad.

Q. When you say “lost,” do you mean it was designed to be developed but wasn’t?

A. It was - no, that – it was fallen in and they just gave up.  I think from looking at some of the plans, this can be verified by the people, was the intention was to draw and connect up through there, but that road there was also lost.  When I say “lost” it had fallen in and there was no – they’d just given up trying to progress it any further.  So it was a fall there, basically a fall there that was dodgy.  I understand that they did set that up as a hydro-monitor header tank.  Regarding the development up here, that road there, there was coal places to about here and this is just off my memory, then there was stone in chunk in here and there may have been some coal but it seemed to be intermittent coal stone through here if I remember rightly.  There may be a plan that supports that.  Then it got back into coal around about, I think, here, and then they hit a graben, where the whole thing sat down, I mean the whole geology, the ground had just dropped down.  It’s called a graben.  It’s a double-sided fault, I suppose.
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Q. Can I please get you to identify for the record where you’re pointing at the moment?

A. When I left that was about where they were.

Q. The “that” that you’re referring to is to the north of the area marked “substation S5001” on the map?
A. Yes, that crosscut there, north of that, and I think that was in stone, if I remember rightly, but there was a coal place, I think that crosscut was working in coal and there was shotfiring happening down to – that road there was in stone and that road there was being shotfired – no, it was coal.  The stopping that was being knocked out all the time that I referred to was this one here, because they were shooting up here.

Q. So for the record there, the area that you’re referring to with the shotfiring is to the west of the label “auxiliary fan AF001” and the stopping that you referred to is to the south of the same label, near the writing “filter bank FL5012”.  Do I have that right in terms of the stopping?

A. With reference to the Valley Longwall location which is where this came up, they were located in this stub-end here at the time I was there.

Q. So when you say, “this stub-end”, you’re –

A. I was relating to where the gas draining line was coming from at the time.

Q. So that is your paragraph 31.3, where you talk about the Valley Longwall in seam drill holes located in a stub-end off B heading?

A. That’s it, yep.  And, that’s right, I thought that was called B heading, because I do remember seeing a plan that had another heading coming up here, which was A heading, so they may have changed later on, I don't know, but that was my understanding of the way that the headings were numbered, or lettered at the time.

Q. So the stub that you’re referring to and indicating with your marker is to the north of substation S5004?

A. It’s that one there.  That's correct, and the gas drainage lines were running down the return through a stopping located there, which was not what I considered a good stopping, not for a main intake return separation.

Q. The stopping that you’re referring to is the line to the left of, and on the same level as the ventilation shaft, if I can call it that, or the diagram with the main ventilation fan?

A. Yeah, well, I don't know what the crosscut numbers are.  I always called this crosscut number 2, that one there.  And the gas drainage line came through, they went through Spaghetti Junction, which is this junction here and then across the road and up through into the Slimline there.  So the gas raiser was located there, the Slimline.

Q. So the gas drainage line exited through the Slimline shaft?

A. The one that went through the gas raiser – riser, I mean.  The other one where it was released into the return, I don't know where it was released, but it would’ve been released into the main return here and then did the circuit up through the Alimak raise here, through the main fan on the surface, at that time.

Q. I think we were at paragraph 33.5.

A. I read that one, it’s regarding the high voltage reticulation feeders – 33.6.  These were all, I think, requirements prior to the hydromining extraction operation starting, just getting myself back on track.  “I also thought a pre‑requisite before anything was kicked into that sort of productive capacity, was a controlled and monitored underground atmospheric monitoring system must be installed and operating with suitable located sensors and analysis points and that could be either real time or tube-bundle or both, effective alarm systems must be connected to the monitoring system with pre-set levels, interlocks to trip power supply or activate some other control method, plus procedures and TARPS when the alarms are activated.”  And the last one I’d listed here was, “A training programme to ensure the miners and officials are aware of the system, what the alarms mean, what they need to do when an alarm is activated.
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A. So carrying on with that, the high pressure hydro-monitors – this is just an explanation about my understanding of hydro-monitor systems, High pressure hydro-monitors generate significant quantities of methane because of the high extraction coal exposure rate.  With a high gas make the goaf fills quickly with methane making the control of the gas in the goaf difficult while the monitor is operating and/or when the ventilation system is not adequate.  When operating the monitor the goaf gasses can be in most cases managed by the action of the water jet which can control the gas discharge into the return roadway or the bleeder road on the other side of the extraction panel.  If the water jet is not directed in a controlled manner, the methane from the goaf will discharge into the return at an uncontrolled concentration, therefore the hydro-monitor operator needs to be aware of the methane levels in the return side so the monitor operation can be worked accordingly.  The water jet control of gasses and cutting is also managed to some extent by varying the water pressure.  This is usually done by the settings of the variable speed drive which is otherwise known as VVSD if the monitor pump is fitted with such a system.  There are other methods such as a rheostat control which allows for a soft start and varying pressures whilst operating, but the system is less efficient and energy is lost via heat, which obviously means there has to be some method of cooling designed into it.  The gassy mine such as Spring Creek and Pike River, the monitor operator should be experienced and competent and I make the comment, there is little room for error unless all the backup safety systems are well established.  Spring Creek Mine has developed effective systems for extraction place gas management and some of these include and these are just general description, a real time gas sensor is located in the bleeder road of the extraction panel which measures gas levels coming from the goaf and displays the reading on an LCD unit, that’s Liquid Crystal Display I think, in the monitor operator’s cab which is generally slung from the roof out by the monitor location.  Typically there is a TARP established for the monitor operation and this will determine at what level the operator will either change the height and direction of the water jet or shut the monitor down, or lower the water pressure to reduce goaf disturbance and allow the methane levels in the goaf to settle out.  This reduces the discharge volume of gas into the bleeder road.  When the methane reading has lowered adequately, the operator will then recommence cutting, washing as required.  The other measure is out by the extraction panel dilution doors are installed in a crosscut between the intake road and the return road.  This system uses compressed air to activate doors which allow the air to short circuit in a controlled way and the short circuited fresh air mixes with the contaminated methane enriched air leaving the extraction panel, which in turn dilutes the gas air mix in the main returns to a safe level.  The concentration of methane coming from the extraction place which activates the doors depends on several factors such as the distance of the doors from the working place, the maximum level of methane permitted in the return and the volume of air being short circuited.  This method does require a design such that development headings operating in the panel are not deprived of adequate fresh air, which could result in recirculation through their working place auxiliary fans.  Spring Creek Mine also opted to drill a methane drainage hole or holes at the rise end of the goaf area of the extraction panel but this does require an adjacent goaf or return airway for the methane and other goaf gasses to bleed into.  There are from my understanding other hydro-monitor extraction places in operations overseas, but not in New Zealand other than the mines mentioned.  It is understood Russia and China use the method but as far as I’m aware there’s no known international best practice or procedures available.  There are other observations that I made and I've commented here as follows.  In 2008 I completed a detailed document entitled, “Roles and responsibilities for Pike River Coal.”  The purpose for this as explained to me by the training and safety manager at the time was to identify all the legal and operational responsibilities for each of the roles within the mine structure.
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A. This document became a formal PRC document and the proposal was to use it to underpin the job description and duties of each employee within the planned PRC structure.  This document is annexed as “STE0007.”  Since then the titles of the respective roles have altered in some cases, but from my opinion the roles and responsibilities have not.  With regard to the management structure at the time of the audit visits, my comments are below.  I am only referring to the underground operational structure.  The rest of the mine management and service structure is similar to most large mines with sections for technical services, geology, geotechnical people, survey, environmental, engineering, maintenance, stores, coal processing plant and administration.  So my comments are, in my opinion at the time of the visit the person in charge of the PRC operation was Mr Whittall and although he had recently appointed an operations manager and an underground mine manager, both these men were recent arrivals and it was clear that it would take some time before they could get up to speed with the complexities of the operation and form a bond with the work force.  From my perspective I considered Mr Whittall was still very much in charge of the PRC operation, which was in keeping with his role and involvement up to that time.  as far as I am aware Mr White was appointed – sorry, when Mr White was appointed Mr Whittall was general manager mines for PRC and although technically based in Wellington was at the PRC mine most weeks.  I believe Mr White became statutory mine manager as soon as his New Zealand certificate of competency was granted.  Mr Lerch was appointed as underground mine manager and my understanding also was once he had achieved the requirements for a New Zealand first class mine manager certificate of competency he would be appointed statutory mine manager.  That was what I understood at the time.  Mr Lerch left the mine and returned to Australia before that occurred, as far as I understand.  Mr White was an experienced manager and ex-mines inspector and also had his own consultant business in Queensland.  From my initial meeting and site-based meetings at the time of the audits, he appeared to me to be a capable manager and as he was still getting things sorted as he wanted, I considered I was not required or intended to do anything more than offer suggestions and report my findings.  I believed at the time that as a new manager he needed to sort things – sort through the mine requirements himself and develop his team accordingly.  The level below the underground mine manager included shift underviewers who were the shift controllers for underground operations and deputies who were in charge of the working places and some back-bye work.  This structure is normal for underground operating mines in New Zealand and in Australia.  The mining crews were made up of a mix of experienced miners and inexperienced or green miners.  The ratio in my opinion was not favourable in that the experienced miners were far less in number than desired given the nature of the operation and conditions.  The workforce was further complicated by the mix of New Zealanders, Australians and South Africans scattered through all levels.  In many operations this can be an advantage, but at PRC mine it appeared to add to the apparent dysfunctional nature of the organisation and communication within the mine and between underground and surface.  What was unusual for Pike River Mine given the high methane levels the geological difficulties and the introduction of a high pressure high producing hydro-monitor unit, was there was nobody appointed with the dedicated task of ventilation engineer or manager.  There is no statutory obligation in New Zealand for this position as there is in Queensland I believe, but there is normally a person, usually either the mine manager or a mining engineer who is given the ventilation engineer duties and who has authority to change ventilation systems and/or recommend to the mine manager what is required.”
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Q. If I could just stop you there, when you carried out your roles and responsibilities work and produced the document in 2008, was there a ventilation engineer specification among the roles that you outlined?

A. Yes, there was.  The trades’ people were a mixed bag.  All the electrical staff were from overseas, or at least all those that I met.  They were either trades people who had migrated to New Zealand for work and lifestyle, or who lived overseas and were contracted only a temporary basis and flew in and out as required.  It was difficult for me to get much electrical information, and only on some occasions did I see electrical staff underground.  The fitters and mechanics seemed to be experienced on the whole.  With regard to the health and safety safety systems, I have described some of the issues raised during the audits.  Generally my comments are as follows.  There were a range of safe operating procedures and management plans for the mine.  Some of these were recently updated and some were due for updating.  Updating the underground operational management plans and the SOP’s was a task the underground mine manager was to complete, as I’d mentioned earlier.  It is not easy, I say this, for any mine to ensure that at all times SOP’s and management plans are complied with and I expect PRC mine had these issues also.  I did not identify any major issues, other than those already discussed through the audit findings.  My impression of the training section and the programmes put in place by the training manager for both the experienced workers and the new starters was that it was well organised and PRC used Tai Poutini Polytechnic, otherwise known as TPP, for many of the training and assessing tasks and New Zealand Mines Rescue for specific training requirements.  I was contracted by TPP to train and assess to deputy underviewer and mine manager level some of the PRC employees.  With very few exceptions, they were dedicated to achieving their certificates and most of them did.  I did not have any direct involvement regarding health and safety policies and issues, other than the roles and responsibilities document in 2008 and when I carried the audits out in March and April 2010.  With regard to competency of the statutory officers’ workforce and contractors, my comments are related to my experiences when the audits were carried out in 2010.  My impression of Mr White was that he was very experienced as a manager and as an ex-mines inspector and that he had a clear focus on safe operating procedures.  I believed at the time of my audits that he was the right man for the job, and he said he was determined to stay to get the job done to his satisfaction.  For that reason, I did not push any of the issues I identified significantly, as I believed he would be capable of implementing what was required as he deemed appropriate.  I believe he had the support of his management team.  Even though I talked with Mr Lerch most days I was on site, I did not think he had the same grasp of the required issues as Mr White, but I was also aware that he had only just arrived and would take some time for him to become familiar with the operation and with the crews.  I believe PRC had some very good underviewers.  One in particular had returned from Australia, and was there through the time of my audits but soon after left and I believe went back to Australia.  There was another underviewer who also had extensive West Coast mining experience and who was also very good and committed to improving and progressing the mine.  One of the other underviewers was also very knowledgeable and dedicated but did not, in my opinion, have the same control of the role as the two mentioned.  There was one other underviewer who I commented on about in my reports who I considered was not as involved as I thought he should be, and did not show the dedication and commitment I expected from an operational underviewer and sadly, the only other qualified underviewer was lost when the mine exploded.  The deputies also had a range of skills and experience and I make this comment, it was interesting from my observations that some of the most committed in regarding progress, decision-making and health and safety were those who had just completed their tickets or were in acting deputy roles while they were still in training.
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A. PRC didn't – did employ one qualified deputy from overseas who was not a good choice, but he did lose his job not long after my last visit.  There was a turnover of frontline supervisors as there was a turnover of higher managers and technical staff which I believe compromised PRC’s functioning and continuity.  The mining workforce as stated were a mix of experienced and inexperienced with a high percentage of new starters and trainers.  This made it very difficult for PRC to maintain consistency and development and performance as so much of the work and skills were left to the experienced few.  With regard to contractors employed onsite and underground, there were so many different tasks being carried out that I did not make contact with many of them.  I did know some who were contracted for specialist tasks such as installation of pumps, pipes, mine planning, technical work and so on.  As for the general workforce, there was a mix of experienced contractors who had worked on underground projects before and those who had limited or no experience underground.  With regard to the culture of PRC mine, I include some general comments, but these are based on my impressions and are not related to any particular incident or instance.  At the time of the audits and particularly when I was underground there was a sense of pressure to achieve targets.  This was evident because everybody was aware of the cost of the operation to date, the missed targets for development and production and the financial crunch relating to the company as a whole.  Almost all employees I talked with felt the pressure to perform and to get the mine infrastructured and development places ready for the planned hydro-monitor to start up.  This was a dominant impression.  The drive to achieve targets resulted in most employees working hard and I observed the determination to get the job done with most employees including the new starters.  That was an observation of mine.  However, there were some with negative attitudes towards the success of the operation, but all were concerned about the future of the mine.  The experienced personnel I talked to underground were aware that even if or when the first monitor panel was successful they still had a lot of development to do before the next two panels were available for extraction and they commented that this meant coal production would probably not be sustained at the desired rate and therefore the pressure would not necessarily be lifted.  At every mine, and I say this, at every mine with the exception of small mines that I have worked at, whether as a miner, whether as a manger or whether as a consultant, there has always been an underlying suspicion and mistrust of management.  That’s the reality.  This is probably universal given the big difference between the jobs and conditions of face-workers and other underground jobs and middle and senior managers and technical staff.  However, there appeared to me at PRC mine to be a greater level of dysfunction and mistrust than at other mines I had worked at.  I was not surprised about this, because the mine and the company were under a lot of public financial and internal pressure and the turnover of senior and middle management and technical staff aggravated this.  I do believe this may have contributed to some of the problems the mine had experienced.  As a final comment, even though many of the issues I had raised in my audits had not been addressed by the time I left the site, I was still confident that with a stable senior management team an achievement of the targets that the culture and attitude of the mine employees would change.  When I did my last audit at the end of April I had planned on going back to the mine at a later date to meet with Mr White to observe what progress had been made.  however, I became committed to another project and other than a couple of emails relating to other matters with Mr White I did not return to the mine until the night of the 19th of November as part of the New Zealand Mines Rescue Emergency Response.  I am not aware of any arrangements being made for undertaking compliance audits after I ceased.  This statement is true to the best of my knowledge and belief and was made by me knowing that this may be used as evidence for the purposes of the Royal Commission Inquiry into the Pike River tragedy.”
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Q. Mr Stewart, you do exhibit to your brief the copies of the audit reports that you emailed to Mr White and Mr Lerch and copied to Mr Whittall.  Did you receive any specific feedback in relation to those reports?

A. I don’t recall receiving any electronic feedback.  I did discuss earlier on with Mr White about whether this was okay because I'd explained to him the way I was going to do it, was just do these reports and then just roll over if you like an update on where I stood and anything new that I'd added and send those and the recall that I got was only a conversation was that he was happier enough with that.  Mr Lerch gave me feedback verbally that he received them because I did talk to him about them you know, whenever I talked him if there’s anything came up in there I discussed it with him, so he was aware of them.  I got no feedback at all from Mr Whittall.

THE COMMISSION ADDRESSES COUNSEL – APPLICATIONS FOR CROSS-EXAMINATON OF WITNESS – ALL GRANTED

cross-examination:  MR WILDING

Q. Mr Stewart, your first involvement with the Pike River Mine was in December 1997 when you were asked to undertake a pre-feasibility study?

A. Yes, that’s correct.

Q. And you were asked to do so by Mr Gunn of Coal Marketing Services Limited?

A. That's correct.

Q. And was that on your understanding on behalf of New Zealand Oil and Gas?

A. That's right.

Q. And you provided two pre-feasibility study documents, one in February 1998 and then another very similar in March 1998?

A. Yes.

Q. If I could just turn to the one of March 1998 and Ms Basher DAO.012.03362/1

WITNESS REFERRED TO DOCUMENT DAO.012.03362/1

Q. You will see that document titled, “Pre-feasibility of the Pike River coalmining project March 1998,” and is that the study that you completed and provided for New Zealand Oil and Gas?

A. Yes it is.
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Q. Ms Basher, could we please have page 3 of that document?  Just before we talk about some of the content, what is the purpose of a pre‑feasibility study of this type?

A. Well, taken into account this is 1998, and my version of the pre-feasibility, it was really a first pass scoping study of the potential access and development of the mine, a broad brush extraction system or extraction system method, and looking at infrastructure, basic costs associated with that part of it.  So, it’s really a first study, I guess.

Q. I take it would be envisaged that there would be significant further work to get to the stage of a feasibility study?

A. I always expected that from this study it would go through probably two more levels of feasibility at least before it went into operational stage.  This study was based on limited information.

Q. And in fact you’ll see at paragraph 1.3 that at that stage the borehole data is limited to 14 holes?

A. That's right, yes.

Q. You would’ve anticipated that substantially more borehole data would’ve been required to move to feasibility study?

A. At a feasibility study, probably even before you go into the full feasibility there’d be a requirement to, based on the information you get out of those 14, identify areas or sections where you’d want to do infill drilling.  The infill drilling intensity depends entirely on the structure and the problems that you think you may encounter, so it takes a whole level of magnitude if you like of detail into the study.

Q. And I take it you would agree with evidence given during Phase One to the effect that in a faulted environment the interval of in-seam drilling will be lesser than if there wasn’t faulting?

A. You mean the in-seam drilling intensity would increase in a faulting environment?

Q. Yes.

A. Yes, that's correct.

Q. Just looking at paragraph 1.8, you state there, “The extraction and development equipment proposed is expected to be able to produce between 460,500 tons and 502,380 tons per annum depending on the days of operation.”  

A. Yes, they’re very specific numbers, that’s the beauty of spreadsheets of course.

Q. Yes, what was the basis upon which those were reached?

A. The scoping plan, the pre-feasibility plan as I called it then, was based on one hydro-monitor.  I think if I recall correctly the production rate was 1.5 tonnes per minute, working what I anticipated on a continuous basis, so that was the main production unit.  There was also two development machines.  From that amount of productive capacity and given the, what I expected the geological conditions would be, that was about as much as I thought was viable coming out of that mine.

Q. When you say, “based on what you expected the geological conditions to be,” what did you expect them to be?

A. I expected them to get a lot worse than what the plan that Ian Brown and Associates had done, based on 14 boreholes, for sure.  I might add also that 400 to 500,000 is a very good production level for an underground coal mine in the Paparoa ranges.

Q. Ms Basher if I could just ask you to take us to page 7 of that document?  You’ll see the heading, “3.1 Mine access and pit bottom.”  The third paragraph commences, “The excess roadway will be a single entry stone drift of five metre width and a height three metres.”  At that time was there any consideration that you’re aware of, of it being more than just a single access mine?

A. At that time and the early stages, it was single entry, with a main ventilation shaft, connecting roadway to establish the circuit.  The basis of it was to get access into the reserve area and set up a fundamental design around how that would happen.  So it was a single entry.
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Q. When you say the basis was to get entry, to get entry as cost effectively as possible?

A. Yes.  Yes cost effectively, yes.  At that scope there wasn’t any real consideration for all the other finer points that you develop later on in feasibility studies.  It was pretty broad-brush.

Q. And if we have a look at figure .1 for example, that’s clearly nothing more than a conceptual sketch, is that a fair comment?

A. Yes it doesn’t demonstrate my artistic skills very well I must admit.  It’s definitely, that’s all, it was just these are the services that you need down a main drift – sorry, main access route, that was really what it was there for.

Q. Because if we look at that for example, it represents the cable rack, pipe rack and the low pressure pipe as being in areas which might potentially be susceptible to being hit by vehicles?

A. Yes.

Q. Would it be fair to say that best practice would be for those types of infrastructure to be placed outside of the way of vehicles or alternatively to be guarded, for example, by a barrier?

A. Yes is the answer.

Q. And that’s something that you would've envisaged presumably would've been attended to as the design process became more refined?

A. Yes.

Q. And in the course of your audits, did you observe whether those infrastructure, the cable rack, pipe rack, low pressure pipe had been guarded or were placed out of the way of vehicles?

A. Some of the areas were I thought compromised in that particularly through Spaghetti Junction, the main corridor area coming off the main drift through Spaghetti Junction up into the working places was confined, congested, high traffic and there were sections where the pipes and ducting – mainly pipes, were vulnerable and that was both the gas drainage line and the feeders, service pipes.

Q. And they didn't have any guard?

A. There was nothing that I observed.  The big problem with front-end load – underground loaders like that is that they’re big machines and it’s pretty hard to keep them in a straight line or going in tracks and what not.

Q. Can you remember approximately how long the drift was planned to be at this stage?

A. What when I did the study?  I’m pretty sure it was 1.7 or 1.8 metres, I wish it was 1.7, 1.8 metres, kilometres and it was further – the entry I’m pretty sure was further up White Knight Stream – not White Knight Stream, Pike River than what was currently or what was eventually put in.  So, they – the entrance was changed, but I never saw it on a plan until much, much later.

Q. Ms Basher could we have page 8 please?  You’ll see there under paragraph 3.1.2 down the bottom, ventilation shaft.  The length of the shaft will be 120 m with internal diameter of 3 m.  The ventilation shaft referred to there broadly correspond with the ventilation shaft as built in terms of its placement?

A. I can’t tell you whether the – I think, I’m pretty sure that the ventilation shaft location that I put in my first cut plan was in a different location than their final eventual one.  I’m pretty sure but I haven’t actually looked at – to compare.  I haven’t looked at this stuff for a long, long time.

Q. In your plan, had consideration been given to whether that ventilation shaft would be a second means of egress?

A. Again it wasn’t looked at specifically as a second means of egress because the plan at that stage didn't take into account those sort of factors.  I was asked later on to look at how a shaft would be used as an alternative means of egress and I did consider in some detail how that could happen then but that was not at this time.
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Q. Ms Basher please page 11 please.  I'll just ask you to look half-way down where it says, “B north headings,” and you'll see that you refer to those being developed first for two reasons and it would be fair to say that one of them is related to the quality of the coal and that’s the second one, correct?

A. Yes.

Q. And the first one reads, “It is prudent to retreat back towards the pit bottom and lower part of the mine when steeply dipping seams are encountered.”  

A. Yes.

Q. Now this was stated on the basis that this mine was going to be mined using hydromining?

A. Yes.

Q. What’s the reason for your comment?

A. The principle really of any mine I think especially retreating down dip is that you extract and retreat so that you don’t compromise the life of mine or long-term corridors, underground roadways.  That’s the first one.  The second one is, is that if you're going to extract every time you do that and you're working around that area, then you're going to generate a pressure differential because of the requirement for ventilation flow, which may pass through the goaf area and that may cause spontaneous combustion problems, which may cause you ongoing issues, so in principle and ideally, you develop out as far as you can within a specified section, you'd retreat from the high side to the dip, seal off and design and extract the mine so that you're not throwing a load back on to any of your main corridor development and it’s probably a basic mine planning I guess principle.  It’s developing and extracting a section which is adjacent to main corridors and is likely to have pressure differentials at some point in the life of the mine causing leakage through the strata because it doesn’t matter how effective you try and get a seal, one thing if for sure, when you've got faulted difficult ground there is going to be leakage plains and you try and manage and design your mine to minimise that risk.
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Q. And there’s going to be leakage, even if you make a seemingly complete seal?

A. I can tell you that in this country no seal is perfect.  The strata can be fractured, the nature of ventilation and the whole fundamental principle would be why ventilation works in underground mine is that you create a low pressure zone and you have a high pressure zone and the air flows from the high to the low.  So if you do that you’re going to (a) get air circulated and what you do in a ventilation control of course you can manage that, but when you’ve got a sealed area where there’s leakage planes and you’ve got that pressure differential the air is only going to go one way, the shortest way it possible can and if it can leak into a goaf to get to where the low pressure zone is on the other side it’ll do it and the problem is with goaf’s of course is that we also don’t get 100% of the coal removed so therefore when you have air flowing in and you’ve got coal that’s got a propensity to spontaneous combustion, you’ve got a recipe for a heating.

Q. Just finally on this document, Ms Basher if you could take us to page 16 please?  If I could ask you to look at the second from bottom paragraph.  “It must be noted here that the massive incompetent nature of the immediate overlying roof will be an advantage when extracting in that it will allow for significant extraction room sizes prior to collapse.  The disadvantage, however, is that, first bullet point, the collapse can generate high air blast which can cause significant damage to stoppings and other mine facilities.  The second bullet point, the massive roof can cause excessive crushing of back-bye pillars and stumps due to the cantilever effect of the extents of roof beam which will be aggravated by the dip of the seam.”  Just having regard to your first bullet point, do I take it that your view from as far back as then, was that it was important for the stoppings in this mine to be properly constructed?

A. Oh, absolutely, yes.

cOMMISSION adjourns:
1.01 PM

COMMISSION resumes:
2.01 PM

cross-examination continues:  Mr Wilding
Q. Mr Stewart, at the time of your pre-feasibility study of March 1998, where was it intended that the main fan be?

A. On the surface at the collar of the ventilation shaft.

Q. Had there been any discussion to your knowledge of that main fan being placed underground?

A. No.

Q. I think that you then later, in September 1998, made a further pre‑feasibility study?

A. I was asked by NZOG through Peter Gunn to look at a desktop study for increasing the production from the sort of 450-500,000 tonnes per year up to 650,000 tonnes per year and the study was a spreadsheet study.

Q. Ms Basher, could we please have DAO.012.03403/2?

WITNESS REFERRED TO DOCUMENT DAO.012.03403/2

Q. And you’ll see that’s a document from Minserv International Limited dated 25 September 1998, “Pike River project, option three, 650kt/annum.”  That’s the study to which you refer?

A. Yes, that's right.

Q. And had you been provided with any fresh geological or other information which would enable you to have assessed the viability of extracting that rate of coal per annum?

A. No, that was still based on the three plans that I’d had initially.

Q. And it says in the middle paragraph, “As the time to complete t his option is one day (25th September) only estimated figures are used for the following.”  Does that essentially reflect the fact that you were asked to provide that on the day?

A. I can't recall exactly, but that looks like it.  It was pretty short term query, and as I said, it was desktop study.

Q. And in your view, presumably significant further work would’ve been needed to assess whether that was realistic?

A. Yes.  Going from 450 to 650 is a significant increase, given that earlier I’d always looked at that initial production capacity around about the limits of the infrastructure and the design as it was stood at the time, so it definitely needed a lot more investigative work before any conclusions could come out of that.

Q. And I see on that same page just above paragraph 2, you’ve noted, “Higher accuracy for these figures will require further work as described in section 4 of this report.”  

A. Well, yes, that's right.

Q. Ms Basher, could we please have DAO.002.13551/1?

WITNESS REFERRED TO DOCUMENT DAO.002.13551/1
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Q. I want to turn to a different topic which is that of certification to be a mine manager and you'll see that this is an extract of the operation’s meetings of Pike River Coal Limited dated 31 May 2007.

A. Mhm.

Q. Do you see that up the top?

A. Yes I do, yes.

Q. Ms Basher if we could have page 4 please.  The centre bullet point reads in part, “Progress on K L certificate of competence has ground to a halt.  We completed all necessary documentation and sent to Sushi Battersby who is the education administrator at EXITO.  Dave Stewart sent out US7142 material that was also completed.”  What is US7142 material?

A. US7142 is unit standard 7142, it is a level 6 unit standard under the ITO framework or the NZQA framework and it’s directly related to knowledge and ability to manage regulatory requirements at an extractive site, being a mine and it’s really to determine the level of knowledge that the applicant or the candidate has for, the working knowledge of New Zealand law related to operational management.

Q. And what certificates is that required?

A. It’s required for all certificates of competency, it’s a fundamental unit standard as you'd expect, well I would expect.

Q. That same bullet point includes reference to, K L presumably being Mr Louw, is that correct?

A. I assume at that time it would've been Kobus Louw, yes.

Q. “Seeking the accreditation in first class coal mine manager and that David Stewart is due in on the week after Queen’s Birthday Weekend to set a date to begin mapping.  K L’s current qualifications to the unit standards required.”  Are you able to explain what’s meant by, “Mapping.”

A. What I did then is I developed my own process of evaluating an overseas certificate of competency who was seeking to get a New Zealand equivalent certificate of competency and the process that I went through was to get all the history if you like if I could of the candidate which included their qualifications, certificates of competency from the country of origin.  Within that the curriculum, the training programmes they went through, all the information I possibly could, then what I did was I matched that up against the equivalent unit standards that are required for the New Zealand certificate of competency, in this case is a first class coal mine manager’s certificate.  So what I do is I match those up and then where there was any areas that I felt needed elaboration or needed clarification, or indeed they just didn't have the knowledge that I thought was required, I would normally go through an interview process, then if necessary I would get them to do some further training and assessment.
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Q. And this was in your capacity as an EXITO assessor?

A. Yes.  Yes.

Q. And is that the process followed by other EXITO assessors in assessing whether overseas people meet the requirements for a first class mine manager certificate?

A. At that time there was very few assessors doing that.  I don't know of any – there may have been others.  This system was what I developed myself.  I was pretty particular about it and always have been fairly particular about how I do assess that.  So, as far as I’m aware I was the only one using that system.

Q. Now your next involvement with Pike River was completing a detailed document entitled, “Roles and Responsibilities” to which you refer at paragraph 40 of your witness statement.  Is that correct?

A. That's correct.

Q. We needn’t have this document, but the operations minute meetings for 19 December 2007 at DAO.002.13598/2, refer to “Stewart responsibility report received.”  That was in December 2007.  I just wonder whether your engagement to undertake that roles and responsibilities document might’ve been earlier than the 2008 to which you refer?

A. Well what happened – I can't remember the exact dates to be honest about this, but what happened was that I was approached and if I did a draft document at 2007 I’m pretty sure I did two drafts.  The first one was 2007, the other one was the one that was finally submitted and then that was then put into Pike River documentation framework, so there must’ve been late 2007 in that area.

Q. What was the –

A. I just don’t remember exactly.

Q. What was the process you followed in developing that document?

A. I received – well I requested and received a whole series of job descriptions of the various roles in the mine that were anticipated or planned at that time and of course that went from the mine manager right through production – there was a whole range of things, right down in fact to what they called electrical technicians and mechanical technicians, so it was a whole structure if you like in between.  Not the miners, and not – yeah, not the miners.  And the job descriptions were quite specific as job descriptions are, and so the roles and responsibilities is to take those job descriptions, then put them into a document where the legislate – what I considered the legislative obligations for those roles would be satisfied by activities that I identified for each of those roles and that’s what the whole document’s around. 
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Q. Ms Basher, could we please have STE0007/3?

WITNESS REFERRED TO DOCUMENT STE0007/3

Q. This is a page of that document entitled “Legislation roles with responsibilities” that you’ve attached to your witness statement and you’ll see this page is headed “Staff positions.”  Does that page then set out the positions that Pike River Coal Limited had identified to you as positions which either had been or would be filled?

A. My recall of that time was that these were the positions that Pike River were intending to fill for their proposals for the future, not necessarily at that time, but that’s where they wanted to go.  That was my understanding.  

Q. Did they give you any document setting out a timeline for when the various positions set out there might be filled?

A. No.

Q. Ms Basher, could we please go to page 98 of that document?  You’ll see this is the role profile summary for a ventilation engineer, and I presume you developed this?

A. I think that page was taken from the job description and the role profile was the summary of what the position required, so I think that page was based on that, which was supplied from Pike River.

Q. And at the time of your involvement with Pike River, there wasn’t a ventilation engineer?

A. No.

Q. Are you aware of who was undertaking the responsibilities set out there?

A. Not a specific individual, and I expected that the roles and the responsibilities as defined in this document, were carried by the various people’s within the organisation, i.e. the mine manager would pick up some responsibility, underviewer would do some and deputy would do some as part of their duties.  That’s what I anticipated and expected.

Q. Would those roles set out there be the equivalent of a fulltime position?

A. The answer’s yes, but not necessarily at the time I was there.  By the time a mine like Pike River got to the high production capacity and the complexities that go with such an operation in a gassy environment, where it has all those ventilation issues around it, and there are a lot, I would –  if I was the mine manager I can say that I would like – prefer there was a position of ventilation engineer.
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Q. If we can just take some examples, the fourth – sorry the fifth bullet point down in that role profile summary, “Liaise with area shift co‑ordinators on a daily and weekly basis regarding section ventilation requirements.”  Were you aware who was doing that at the time of your audits?

A. No.  Not in that sense, I mean, the mine manager may have, but there was no – I didn't see any formal acknowledgement of that.

Q. And perhaps the third bullet point from the bottom, “Monitor, set up alarm settings and liaise with control officers in comms and monitoring engineering relating to remote and real-time atmospheric monitoring systems.”  Was that being done by anyone at the time of your audits?

A. No, that was one of the things that I raised in my findings was that there was a significant lack of that activity going on, in actual or planned basis.

Q. Ms Basher could we please have DAO.002.13887/3.  This is page 3 of the operations meetings of Pike River Coal Limited for 21 January 2009 and you’ll see the third paragraph down it says, “Dave Stewart will be onsite this week to conduct training on US7142 for the development of production staff to their deputy and underviewers certificates.”  And would it be correct to assume from that that you were involved in the training of staff at that stage?

A. Yes I was.  What year was that, sorry I missed it?

Q. This is the operations minutes meetings for 21 January 2009?

A. Yes.

Q. What was your involvement in training then?

A. That was through Tai Poutini and what it was the – Pike River had selected, I’d seen they’d selected people – miners who were interested in going up to the next level which is certificate of competency, that’s the first stage and that is essentially the face supervisor if you like of a crew.  The training that is involved covers a range of subjects and the first one that I prefer that they do is the one that I talked about before which is 7142.  In my approach to these things has consistently been that they need to have a good working knowledge of New Zealand legislation before they do anything else, because New Zealand legislation, health and safety obviously, is fundamental to anything that they do beyond that point in time.  So that’s the first unit and from that I develop a programme of training which then will deal with all the subsequent ones and for a deputy there’s probably within the unit standards maybe about 10, I can't remember, it might be less.  It’s somewhere in that order.

Q. Did you have an ongoing training role with Pike River?

A. I did through Tai Poutini and for deputies, underviewers and mine managers, first class mine managers.  There was only one that I actually took through to first class completion.
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Q. Could I just now turn to your audits which are paragraph 12 onwards of your witness statement.  And in paragraph 13 you refer to Mr Dow being concerned about the turnover of senior management and the difficulties PRC had in getting good experienced and certificated managers.  Can you remember what Mr Dow said to you?

A. I can't remember the words, it was a very informal meeting and I just do not recall, but I do recall the subject matter was around those issues there.  My impression was he was concerned obviously the lack of targets being met, hits from weren't being met and he was concerned about the turnover of staff and he was concerned, which is the reason I had a follow-up email about accessing someone with enough knowledge locally probably, there must’ve been reference to it to be able to assist at the mine and he was concerned about the morale.  My recall is that was what it was about but I cannot remember the words because I didn't take any notes or anything like that.

Q. In your email of 31 August 2009 attached to your witness statement STE0003/3, there’s an attachment from Mr Dowell back to you saying, “Dave thanks for these comments and your candid observations in Christchurch last Friday.” Do you recall that email?

A. I do recall the email, yes.

Q. Can you recall what the candid observations that you made to Mr Dowell were?

A. No I can't, I honestly can't and when I read this later on, I thought what did I actually refer to.  I still recall the discussion was around what I'd just finished saying so whether in the course of that discussion I might’ve mentioned individuals or not I don’t know.  Whether I mentioned incidences or not, I don’t know.

Q. Ms Basher could we please have DAO.002.14157/3

WITNESS REFERRED TO DOCUMENT DAO.002.14157/3

Q. This is page 3 of, “Operation meeting minutes of 19 November 2009 of Pike River Coal,” and you'll see that under number 2, “Production,” final bullet point, “Need to consider getting Dave Stewart involved to boost practical experience personnel underground.”  Was that an issue that had been discussed with you?

A. Yes it had and I had an email exchange and I’m sure it was with Neville Rockhouse about what that’s saying, which is to go underground and just spend time with the crews, just observing what they were doing and just give them points, sort of a mentoring role at the frontline level.  I think I responded by saying, “Yes,” and I don’t actually recall this again, I must have some info in an email trail somewhere saying, “Yes I was interested,” but I don’t recall anything happening from that.  I don’t remember anything beyond that point.  It was soon after that I think that I got involved with the deputy and the underviewer training to a greater degree I think.  But my memory’s a little bit hazy.  I certainly didn't go underground and work with the crews.

Q. Ms Basher if we could have DAO.002.14255/1.

WITNESS REFERRED TO DOCUMENT DAO.002.14255/1

Q. This is the operation minutes meetings of Pike River Coal for 3 February 2010.  If we look at page 5, it says, “Dave Stewart is coming tomorrow to discuss options on mentoring supervisors.”  So by this time we’re at 3 February 2010.  Can you recall that discussion?

A. That was after I'd met with Mr Whittall and the day before I met with Mr White and Mick Lerch, Mr Lerch to go through the details of how this auditing programme that I'd drafted up will be dealt with. So that was really, probably the first meeting that led into my underground, well, the site visits through the end of February, through March and April.
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Q. So would that be what you’re referring to in paragraph 19 of your witness statement when you say, “Eventually Mr Whittall and I did meet at PRC mine.  I do not know the actual date, (as I do not have an entry in my diaries) but I believe it was either prior to Christmas 2009 or mid‑January 2010.”

A. Well, that meeting was prior to this because, this minute’s the 3rd of February, you said?

Q. Yes.

A. I met with Doug White and Mick Lerch on the 4th of February, so the meeting I had with Peter Whittall was prior to that, I just don’t remember when it was.  What I think it was, when I – I have been looking trying to remember and I did put in my brief that I didn’t enter anything into my diary, but I think probably I met with Mr Whittall when I was running training programmes and probably it was for McDow tunnellers who were going through their shotfiring unit standards and I was doing some of that on site and even though I do not recall this, I suspect that I probably took the opportunity while I was on site to meet up with Mr Whittall.  Again, I’m not sure of when it was.

Q. Aside from your involvement, are you aware of anyone who Pike River had arranged to mentor the supervisors or other workers?

A. Well, while I was there, there was two guys, two men working with the crews.  One was George Colligan, Corrigan?  The other one was Reg.  Sorry, I can't remember his name.

Q. These are both internal Pike employees?

A. I thought they were brought in externally actually.  I thought they were contracted in specifically for that purpose.  Again, I’m just going on what I understood at the time.

Q. All right, perhaps if we turn to the conduct of the audits.  What was the method you followed in conducting your audits?

A. It was informal, is probably the best way of summarising it.  I deliberately left it that way because I wanted to be able to go around the working places and talk with all levels of operators, miners, you know, the whole workforce as much as I could.  I did intend initially of going underground with the underviewers and I did do that in probably many if not most of the cases, but sometimes I went in by myself.  I got fully inducted, which meant that I was entitled to go underground, and I just spent time walking around, by myself on some occasions, so I was fortunate, I guess, in that I had the opportunity to talk with a fairly wide spectrum of the workforce.

Q. What was the highest level of the workforce that you spoke with?

A. Well, obviously the mine operations manager, Mr White, but the face crews, I talked to the face miners, the miners, deputies – of course I spent a lot of time with the underviewers as I said, because I was particularly focussing on the underviewers as that was Mr White’s request, and also with the deputies when I was in their working places, I’d just talk with them.  But throughout, the process around it if you like, was to just observe, to converse, to pass ideas, to learn a little bit about how they were looking, how they were feeling about things.  It was very informal in that sense.

Q. What type of records did you look at?

A. Records, I didn’t look in any detail on the management systems that they had in place, but I do have copies and did have copies of them.  By that I mean the management, the ventilation management plan, the shotfiring management plan, the SOP, some of the SOP’s under that.  I didn’t go through those.  I deliberately stayed away from looking at the documentation as such, because early on in the peace, Mr White had said that he wanted Mr Lerch to go through those and update them, which I understood.

Q. Did you look at the incident reports?

A. I looked at them, yes.  I looked at some of them, yes.  And hazard reports, yes.

Q. Ms Basher, could we please have CAC0138/5?
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WITNESS REFERRED TO DOCUMENT CAC0138/5

Q. And you’ll see that this is an email 15 February 2010 from Doug White to you with copy to Mr Whittall.  Correct?

A. Yes.

Q. You’ll see that Mr White has written that there are currently two main needs at Pike, (1), ensuring as far as practicable that the mine is compliant now and in the future (physical compliance) (2), the statutory officials and others with obligation (leccos set) understand how to apply and maintain compliance.  This is where I have the most difficulty as I find basic non-compliances every time I go below ground.”  Does that set out what you were mainly engaged to do?

A. Yes, if this was post my initial submission where I detailed out within a timescale if you like, all the activities that I was going to pursue.  This basically superseded that.

Q. In that second paragraph, the reference to leccos? What is that a reference to?

A. Electricians, it’s an Australian term.  We call them sparkeys.

Q. At the cessation of your auditing, are you aware of what arrangements Pike had to ensure that either of those two were being attended to?

A. After I left?

Q. Yes.

A. No, I’m not aware of anything.

Q. At the time that you left, had you had sufficient time to ensure that statutory officials and others with obligations understood how to apply and maintain compliance?

A. Are you talking about generally or specific?

Q. Well just generally.

A. I would like to think that what I did and how I interacted with the individuals had some impact in that it improved their awareness, but I cannot tell you whether there was an ongoing improvement or not.

Q. Would it be fair to say that you would've seen this educational element if we call it that, as a matter which required ongoing training and oversight?

A. Yes, it’s a very important issue.

Q. If I could just clarify some matters that arose from your audits.  Paragraph 27.1 of your witness statement.  You recommended that an RPM monitor and surface control displays be installed.  Had that been done to your knowledge?

A. As far as I was aware when I left it hadn’t been done.  It was something that I raised on a number of occasion, it was a statutory requirement in the mining underground regulations.

Q. 27.2 there was no gas, no remote gas monitoring sensor system.  Do you know if that has been done since you left?

A. The one that was in place was the one that I discussed in my brief here which was in the main ventilation shaft monitoring the return air and that was installed after I raised it, reasonably quickly I think within two weeks, but it took about another two, maybe three weeks before it was calibrated to the electrician’s satisfaction.  Other than that there was no other system in place.

Q. Would the SCADA system be the type of system that you would be contemplating?

A. Well it’s an underground remote monitoring system with, you know, connections to the surface control and alarm settings and what not.

Q. So assuming Pike got that at some stage, that remote aspect was attended to?

A. Yes, of course remote monitoring is all dependent on where you put the sensors and what you’re monitoring and how you respond to them, but yes.

Q. In paragraph 27.3 you’ve referred to a risk assessment being carried out to establish the best locations for the sensors?

A. Yes.

Q. What are the benefits of conducting a risk assessment for that purpose?

A. As a general comment risk assessments have the enormous advantage if you use them properly of bringing in a wide range of the workforce.  So in the sense of – in the context of where remote monitoring sensors are going to be located underground, what information that they’re going to convey?  What systems are in place to be able to respond including the finer points, the TARPs, then to me having the widest range of input from the mine manager through to the face man is an important part of it, an invaluable part of it in fact, because what it does is it means that they all understand what’s involved and the importance of it, that’s why it’s important to me, to have a risk assessment rather than just make up something and put it in if you like.
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Q. So to your knowledge, was that done while you were there?

A. It wasn’t done while I was there, no.

Q. Paragraph 27.4, you state, “That the stoppings and doors were inadequate for their purposes.”  What was it about them that was inadequate?

A.  Well I guess this is the first thing that really impacted on me when I first went underground.  They were badly constructed.  They didn't have any systematic construction around them which was even more surprising to me.  They were not really sound and stable.  They certainly didn't act as effective separation between intake and return and for that reason they were leaking.

Q. What were they constructed from?

A. Well they’re essentially board and brattice, some of them mostly board if not all board, but it was just there was no design around it.  They seemed to me that everyone of them was built by someone who was told to go and build – this is my comment so it’s not based on any obvious evidence, but built without any consideration of going through a process of construction.  As you – what stoppings require, is that you have to get a firm area cleaned out, hard floor, roof and ribs clean enough and stable enough where you can effectively apply a stopping that will separate between intake and return.  If you don’t have that you get air leakage and they also get damaged very easily.

Q. Did you ask the workers what training they had had in building stoppings?

A. I didn't ask the workers.  I talked to the underviewers about it and as I said in my brief, what I did do was send them some information, but it was pretty basic information but I thought from the perspective of the stoppings and the doors to some degree, that even the basics weren't being satisfied, so I felt that starting with basic information was a good option.

Q. Did the underviewers say what training there had been in the construction of stoppings and doors?

A. The underviewer’s response to it was they just didn't really have the time.  The underviewers that I talked to were knowledgeable about these things but their focus was elsewhere.

Q. You made a number of comments expressing concern about ventilation.  Did you discuss with the workers who was responsible for the placement of the auxiliary or booster fans?

A. When you say “the workers”, are you talking about the face crews or the deputies or the underviewers?

Q.  Men underground.

A. Oh the men underground oh okay.  I suppose they’re all workers, sorry.  Yes, yeah of course.  I was quite – initially you know, as I said in my original – I was actually quite satisfied with the location of the auxiliary fans after some of my initial observations.  I thought the locations were okay.  The problem was that the stoppings in the particular – and it was at that particular time it was the south section.  The fans were drawing air out of the working places, but the discharge area was then, the stoppings beyond that, where it should’ve gone straight out into the main returns and out of the mine, the stoppings were such that they were getting leakage, so the location wasn’t so much an issue after the initial comments that I made.

Q. If I can just turn to the alternative egress.  You say in paragraph 27.12, “That you were informed that the refuge chamber located in the main access drift would be moved to the Slimline stub end which would ensure a secure airtight chamber with a fresh air supply.”

A. That's right, yeah.

Q. Who informed you of that?

A. I was talking to underviewers about it.  I can't remember whether I talked to Mr Lerch or not but I did discuss it with underviewers and it think I discussed it with probably two of them during the course of the grounds.  One of the, I don’t know if you want me to mention names, but both of those people is when I'd gone into where the Alimak rise is at various different trips, different visits and when I made that comment about – that was on one of the early visits, that one – I did ask, “Well, what are your options?”  And at that time, I was told that the idea was that Slimline would be used as the refuge chamber location, and the refuge chamber that was located out the main drift was going to be disestablished there and moved into the Slimline, hence the comments that I made in the report that that was to me, a reasonable alternative, given that it allowed direct – first of all it allowed protection, because it was an enclosed chamber –
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Q. Well, I won’t go into your views on it.  I want to just turn to the electrical system and you’ve said at “28.1 that you did not check flameproof or intrinsically safe codes or standards.”  Are you aware of what checks were being undertaken by Pike River to make sure that the electrical system complied with the requirements of the legislation?

A. I was only – I was relying on what I was reported.  To go around and check all the motors and the flameproof equipment, intrinsically safe equipment was not something that I wanted to do and my main issue was to raise in these reports that these were issues.  The issue – the thing around this is that I kept on wanting to meet with the engineering manager and it kept on getting put off.  He just was not available.  So, it was only on the last visit that we actually sat down with Nick Gribble and we had about an hour I suppose, and at that time I went through all the things that I wanted to highlight with him, and those were the questions I asked and that was one of them, is that, yes, that was the way it was managed and he was confident that he was introducing a whole lot of check and balances in the system.

Q. If I could take you to another aspect of your audits please, STE0004/45?

WITNESS REFERRED TO DOCUMENT STE0004/45

Q. This is part of your follow up report of 15 and 16 April, 2010 and under “comments and recommendations” at the top, you say, “A good reporting system is in place and operating.  However, there is no apparent clear procedure for converting the reporting into actions.”  What caused you to make that comment?

A. The main cause would’ve been the conversations that I had underground with miners, deputies and underviewers, but mainly the miners and deputies that were saying that they were putting in reports and they were not hearing anything back.  So, it was sort of, they were doing it, and the comment that they made, and it wasn’t, there wasn’t just one or two people, it was relatively common, I suppose over a number of visits was that, “Why bother doing it then?”  My answer was, “Keep on doing it, because there will be a response.  It’s just that they haven’t obviously prioritised them at the moment” or something akin to that.  So, that’s why I followed it up with an update, if you like, a suggestion.

Q. And you’ll see that in the row immediately below that you’ve written, “The effectiveness of any hazard management system is reflected in actions and feedback, otherwise the workforce will just see it as another company procedure that does not work.”

A. Yeah, exactly, that was the issue.  And they, you know, miners are like all other people really, they feel if they do it so many times and nothing happens, then they’re just wondering well, why they’re bothering doing it, but of course this is – these are hazard identification.  These are issues that have major significance.

Q. Had those issues been addressed by the time you left?

A. What I suggested – I don't, I can’t tell you whether the follow-up was there, but I did make a suggestion there, and that suggestion hadn’t been done.
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Q. If we look at page 44 of the same document please Ms Basher.  You’ll see and it’s the same dates, 15/16 April 2010 under comments and recommendations, “Training the workforce is an ongoing critical issue and is being addressed by the management team along with lack of training in some essential skills there is a significant lack of miners and trades people available, particularly experienced people.”

A. Yes.

Q. And the comments in red are your then follow-up comments of the 15th and 16th of April, correct?

A. Yes.

Q. Would it be fair to infer then, that by that stage 15/16 April there was what you’ve called, “A well organised process for training?”

A. The training section I thought was very well organised, they had a good process in place, they had a good relationship with TPP.  The answer is they had a good system in place, whether – but I can’t tell you whether it was happening if you understand.

Q. Who was running the training system?

A. Well the, the man in charge of training at that time was a Mr Couchman, Adrian Couchman and as I say I personally thought he was doing a good job, as much as he could.

Q. Paragraph 41.5 you refer to the mining crews being made up a mix of experienced and inexperienced or green miners.  What do you define as an inexperienced miner?

A. Well one of the – the training programme that was in place was - for new starters was structured.  So it went through a number of stages.  It was practical experience-based and it was unit standard based and what I’d classify as an inexperienced miner was someone that was still in that first stage and I can't remember exactly, but I think the stages were probably something three or four levels and of course the first stage would be things like first aid certificate, induction training, probably up to the point of knowing how to hand – use a goafer, a handheld bolter.  Things like that.  certainly not operate machines, not operate LHDs or anything like that.

Q. You’ve gone on to say the ratio was not favourable in that the experienced miners were far less in number than desired given the nature of the operation and conditions?

A. Yes.

Q. What ratio was there from your observations?

A. Again it – well the miner place, when the continuous miner was working at the times that I observed it working in coal which I think was twice, while I was there, there was one experienced miner who I knew to be good, in fact he was doing deputy training, he was on the machine or he was operating the remotes, there was one other miner who I would've thought was probably a couple of years experience under his belt and there was probably three and possibly four working in that crew – it’s hard to say because they weren’t all standing around, who I considered to be in that first stage.  So that ratios two to four of experience.

Q. Two –

A. That’s probably the worst scenario if you like, but that was what – that one.  In the roadheader place it was 

THE COMMISSION ADDRESSES WITNESS – SPEAK UP

cross-examination continues:  MR WILDing

Q. You might have to speak a bit louder, but when you say, “Two to four?”

A. Two experienced to four relatively inexperienced or inexperienced in that particular place.  Again these are snapshots so at times that I was there I didn't obviously cover the whole workforce all the time.

Q. What would you say is a desirable ratio?

A. Desirable, desirable of course is having six experienced excellent miners at all times.  Desirable if you want to develop your miners up to a level of competence and experience and it takes probably three years before you get a really good miner, maybe a bit longer depending, is probably four to two, four experienced to two inexperienced.  The four of course can be experienced or can have three years under their belt or maybe two, something like that, but four to two, the other way round.
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Q. You referred to the complication in that same paragraph of there being a mix of New Zealanders, Australians and South Africans scattered through all levels.

A. Yes.

Q. How did that cause complication?

A. Well again it was a sort of a – I sort of qualified that I thought a little bit by saying, “This is an impression,” so I’m not sure if I can come up with instances or examples, but there just seemed to be a division to some degree between New Zealanders, Australians and South Africans and it’s not as if it was anything you can actually pin down, it’s just that Australians approach underground mining in coal mines different than what New Zealanders do because they generally come from different conditions.  South Africans come from different conditions than both of those so they approach underground mining in a different way.  So when you've got a mix and it was a fairly, it was a mix, mix really if – you won’t understand that but, yeah it tends to create a separation if you like.  I called it “dysfunctional”, and I felt that, so when you're saying is there a particular incident, no I can't tell you but I was asked my impression and that’s my impression.

Q. You've said in paragraph 44.1, “Almost all employees I talked with felt the pressure to perform.” 

A. Yes absolutely.

Q. Did they tell you that?

A. Yes, not all of them but – and they didn't say, I’m under pressure to perform but I've been around long enough to know it when they’re under pressure.

Q. Were there any consequences attaching to that that you observed?

A. If you mean in sloppy behaviour in practices, not specifically, no.  I actually – despite the pressure they were under I – and again, even though I've said there was a dysfunctional relationship if you like, that was probably more around the communication side than anything and how they interacted between themselves.  But individually, I felt that they were doing the best that they could given what they’d been given.  By that I mean the equipment they were dealing with and the conditions they were trying to actually make some progress in.  Neither were good.

Q. Did you find that the workers were willing to talk with you about the issues they were encountering?

A. Yes, generally, particularly those I knew of course but if I'd spent more time underground and spent more time in the working places with them, yes they would've, I would've got a lot more information.  I had limited scope on what I was intending to do.

Q. Did anyone draw to your attention any incidents of overriding of safety devices?

A. No and I didn't observe any.  Oh the only incident I think was the one that has been reported which was discussed with me where the dead man on the road header had been tied back and that was when I was having a look at the machine after the incident in February but other than that, no.

Q. How long would your audits take?

A. I probably was underground two to three hours, maybe a bit longer, oh no it was longer sometimes.  Depends on what underviewer I was with.  Some of the underviewers you know, they spent pretty well the whole chunk of their shift underground so I'd spend a fair bit of time with them, it varied.

Q. I just want to turn to the end of the audits then and Ms Basher could we have CAC013939/1

WITNESS REFERRED TO DOCUMENT CAC013939/1

Q. And you'll see this is an email from you to Mr White, Mr Lerch and copied to Peter Whittall dated 25 April 2010.

A. Yes.

Q. Is this the final email that you wrote reporting back at the conclusion of the audits?

A. Yes it is, yes that's right.
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Q. And if we just look at the third to last paragraph, and perhaps read that to yourself?

A. Yes.

Q. Is it fair to summarise that letter as saying by then your view as that things were beginning to get on the right track in terms of health and safety compliance?

A. Yes, it was.  That paragraph was two things, one was that I thought that a lot of the things, or many of the things that I’d raised had been addressed, although not fully, I must admit, but they were – there was progress.  There was issues that I’d raised, that I’d reported that I’d been informed were being progressed and were intending to be introduced, particularly around that was the change of shift and therefore the releasing and availability of trades and miners and officials to be able to go through a training programme to up-skill, so those sort of things.  But the other reason was that I actually was very positive, particularly with regard to Mr White and I thought, as I said in my brief, that he had a very good approach to what was intended and what he expected to do, and so I was leaving it really on a positive note for that reason.

Q. Are you able just to list the issues that were still outstanding from your perspective?

A. Well, I still felt the ventilation needed a long way to go before it was up to the level of high production.

Q. Right, what else?

A. The other thing was obviously the gas monitoring, because at that time there was one lonely – well, sorry, one sensor in the main ventilation shaft which was wholly inadequate for the mine to carry on without a doubt.  I was concerned about the maintenance side of it, clearly, because there were issues around that, but I was – even though, and I report in my reports, the last one after I’d had the meeting with the maintenance manager and all the things that I’d listed that he’d said that he was implementing and in the process of doing that, I was confident that they would address the maintenance problems that occurred.  They’re probably the main ones, but they’re biggies, you know, those three things are big things for an underground mining operation.  If you haven’t got those or any one of those, you’ve got an issue.

Q. Why did you cease the auditing?

A. At that point?  I had another project to start.  That was the big driver.  I was sort of satisfied that I’d raised enough issues with the senior management team that they would be able to then see that there are things that had to be introduced and had to be implemented to be able to get it up to a satisfactory compliance level, because if you note Mr White had said that when he went underground, he found things that are non-compliant.  I raised all these issues.  It was then – I was confident that they would then implement the changes as required.

Q. Did Mr Dow or anyone from the board contact you to find out how the audits had gone?

A. No, no, no.  I did talk to Mr Dow informally, again, I think it was in May, and again, it was just a conversation.  That was when we were both in Australia.

Q. This is May 2010?

A. Yeah, yeah.  And there was just, and I think, I can't remember details again, but I think he asked how it went and I said, “Oh, you know, it went okay.  I was pretty happy.”  I think I made a comment that I thought Mr White was good, pretty much the same as what I’d said in the email at the end of it, but I never got any feedback from anybody from the board, and I never, also never got any feedback from Mr Whittall.

Q. I take it from that that Mr Dow didn’t ask for a copy of your audit reports?

A. No, he didn’t.  I didn’t expect him to.  It was, as far as I was aware, it was an issue between me and the management team, not the board.

cross-examination:  Mr Hampton 

Q. Mr Stewart, that last email we were looking at, the last one you wrote to Mr White and Mr Lerch reporting on your last audit, the very last paragraph and I’ll put it up again if you want to, but it referred to the fact you were still available on the coast if they needed to speak to you again about other matters?

A. Yes.

Q. Do you remember that?

A. Yes, that's right, yes.

Q. And you weren’t approached by them to take up those other issues?

A. No, not on those issues, no.
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Q. A couple of small things first please, paragraph 19 which Mr Wilding has referred to, but a different aspect in there, you refer to Mr Whittall wanting to know you’d be available full-time to take on employment in the mine either on contract or employee basis?

A. Mhm.

Q. What sort of role did he want you to perform do you know Mr Stewart?

A. I don’t think it really went to that sort of detail, I think Peter was asking whether I was prepared to work full-time or make myself available full-time.  I said, “No, I wasn’t available,” and really it never really went any further than that, is my recall.

Q. And the work you did do, these audits you did, was that on a contract base – did you have a contract for it?  A contract?

A. Good question, I don’t recall signing a contract, but the terms of it was that I was employed as a contractor or as a consultant to carry out those tasks.

Q. A bit unusual in your experience from the coal mine going off to have a written contract for that sort of work?

A. No it’s not unusual.  Not at all.

Q. Second matter, there’s been some discussion about that figure of 400 to 500,000 tonnes per annum production and you’ve talked a wee bit further about that after lunch, this Commission was told in Phase One – well from Mr Salisbury’s – from Mr Whittall Phase One PWO/10 please Ms Basher.  Photograph 38.  Mine design with the production capacity of up to 1.3 million tonnes per annum of saleable coal or approximately 1.5 million tonnes per annum of run of mine coal.  Your reaction to that sort of figure in view of what you’ve told us earlier on today?

A. Well my reaction is from any of the work that I did back in ’97, ’98, there was nothing that could possibly come remotely near that tonnage.  In fact the tonnages that I projected initially which is a 450 to maybe top end 500 was as much as I anticipated that mine was capable of producing.  So my reaction is I’ve got no idea because I don't know what the planning was subsequent to that.  But, it seemed an awfully large figure to me to get out of the West Coast underground coal mine.

Q. Does Stockton opencast get that amount?

A. Well they do, but I mean that’s an opencast –

Q. That’s an opencast mine?

A. Gotta lotta gear up there.

Q. And what sort of manpower are they using up there at Stockton?

A. Well a lot more, but I think – well, it’s a different operation now of course, but probably six, 700 people up there, maybe even more than that.  

Q. Well just to finish the topic, if Ms Basher you could put up please NZOG0068/14.

WITNESS REFERRED TO DOCUMENT NZOG0068/14
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Q. And this is Mr Salisbury of NZOG speaking at paragraph 55 of PRC 21 July 2009 going to the market on the basis of (b) 800,000 tonnes for the year 30th of November 2010?  A rather similar comment I imagine Mr Stewart?

A. 800 what year was this done?  What year was this statement sorry?

Q. This is on – they went to the market 21 July 2009 on the basis of producing 800,000 for the year ending 30th November 2010.

A. I, as I said, I can't tell what they had designed and planned but that is a very high tonnage within that short timeframe and with the development requirements that the mine needed to get to, to be able to get anywhere near that, it’s a long way away.

Q. Next topic fan.  I'll touch you on quickly.  I take it that from the comments you have made you were rather surprised to see this fan being underground, the main fan being underground here?

A. Yes I was surprised, yes.

Q. In your experience have you seen a fan of this sort of capacity being used underground as the main ventilation fan in any other underground coal mine?

A. In my experience, no I have got any inexperience in that and I have never considered designing a mine with an underground main fan.

Q. Because of the inherent dangers with it?

A. There’s a lot of issues, technical issues and management issues around it that I would have real issues about.

Q. Third, fresh air base and two things I want to raise with you really as to the relocation of that fresh air base to the Slimline shaft.

A. Mhm.

Q. And what I'd like to put up if could please Ms Basher is page SOL443047 and in fact there are two pages if I could keep them side by side /9 and /10 please.

WITNESS REFERRED TO DOCUMENT SOL443047/9 & /10

Q. Now this is the evidence of a Mr Jones of Solid Energy who made a visit to Pike on 17th November 2010, a couple of days before the explosion and he makes some comments on the fresh air base which I'd like to put in front of you and get your comment on.  First on the /9 page paragraphs 39 to 41 in particular, perhaps you could highlight those please Ms Basher.  “Some of the in-seam drill holes at Pike River were drained using pipes.  These pipes joined a 4 inch main drainage line that ran to the FAB and then up, drilled a hole to the surface.  My impression was this arrangement compromised the ability for the FAB to function as a refuge in an emergency,” and goes on about gas drainage lines rupturing and he’d never seen a gas drainage line through an FAB before.  I take it you would have similar concerns Mr Stewart?

A. When the refuge chamber was installed there I would have some concerns about the gas drainage rise at being in close proximity when it was there yes, that would be true.

Q. Have you seen that in any mine in your experience, an arrangement such as that?

A. No I haven't but I have to say that I don’t have a lot of experience about gas drainage systems.

Q. The second thing then about that Mr Jones observed and it’s the page /10 46 1, the brattice – or 45 I suppose, “The FAB was a stub cut out of the workings,” and describes the floor area, “A large flap of brattice hung over the front of the stub.”

A. Mhm.

Q. “And we observed the following,” 46.1, “The brattice flap which hung in front of the stub neither sealed in fresh air nor stopped contaminate air from entering FAB.”

A. (no audible answer 15:09:45)
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Q. And goes on to refer at 46.2, “There were no CABA sets,” and so on.  Some concerns about that sort of arrangement in view of what you'd been told was going to happen, that this was going to be a sealed FAB?

A. Well, yes, I would have concerns about that.  The whole idea of a sealed FAB is that it is a refuge, it’s a place where you can go where you’re independent and you’re apart from the environment that’s outside that’s either on fire or post an explosion, so the whole idea is for it be separated out, but I haven’t got what that’s written up there, so I can’t actually comment exactly, is it there?  What you just read out, I haven’t – it’s not in front of the screen.  If you go through it again, I’ll probably comment a bit more.

Q. I’m sorry, 443047/10, sorry, it’s the next page, sorry – 45 and 46.  I apologise.  This is on the same visit.  Can you highlight – 

A. This is Mr Jones’ visit you’re talking about?

Q. Mr Jones’ same visit on 17th November and this is in the Slimline area, the area you thought a proper refuge chamber was to be put.

A. Yeah.

Q. And he describes how it’s built there and what he saw there.

A. So your question to me is, Mr Hampton is what?

Q. Did you see that as described there, that fresh air base as built, (a) it didn’t fit the description you were given as to what was going to be put in the Slimline shaft, does it?

A. No.

Q. Two, unsatisfactory, isn’t it?  It’s not a refuge at all?

A. Well, it’s not a refuge, no, no, I mean that seems, the way it’s described is not a refuge chamber, no.

Q. Have you read Mr Jones’ evidence at all?

A. I did read it quickly but I don't recall it in great detail.  I skimmed through a lot of evidence and didn’t cover a lot of them.  I didn’t study them Mr Hampton, I’ve just – got to earn a living in between.

Q. Well, over and above those things about the fresh air base he makes comment about the conditions of the roadways being rough with potholes –

A. This is in the November –

Q. November 2010.

A. Okay.

Q. The drainage, gas drainage lines being low, too low and getting dented and knocked around.

A. Okay.

Q. The smell of hydrogen sulphide in the drift and so on.  Those would be of concern to you given your previous audit visits to this mine?

A. They would be concerns of mine, yes, they would be concerns.

Q. Indicate that things hadn’t changed a great deal, perhaps, Mr Stewart?

A. It would indicate that things hadn’t improved to the level that I would’ve liked them to have improved, that is for certain.

Q. And if I were to go to a document, and I don’t necessarily want to put it up at this stage, Ms Basher, that we used last week, which was minutes of a health and safety committee of 9th November 2010, so about 10 days before the explosion, where there is reference in those minutes to a series of 11 things, that I’ll just summarise for you, it’s DAO000208157, for the record, an out of service machine, a juggernaut having been put back into service without being repaired, unavailability of warm wet weather gear and replacement PPE, that’s number 2, fire hoses not wound up, left lying on the floor and tardy lazy practices about fire fighting equipment, and still trying to formulate a fire fighting plan.  Number 3, concern at lack of drift runners to go to and from the face; 4, a shortage of fans and vent cans for ventilations at the headings; 5, sorry, that’s 5 I think; 6, the availability of new dust masks; safety eye glasses need to get new models; lack of toilets; inability to raise controls at times; no lights, flashing lights or alarms at the portal; unavailability, or lack of availability of drinking water.  Those sort of –

A. These are all listed from what, Mr Hampton?

Q. From health and safety minutes of 9 November 2010.

A. Okay.  
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Q. Those matters, those 11 matters if they were occurring would indicate again I suggest that things hadn’t improved much since your audit visits in February/April 2010?

A. They’re very specific and detailed on certain things, but of course that’s indicative of what improvements should be, they should be improved yes.  They’re detailed issues and a lot of things need to be improved then obviously.

Q. Mr Wilding had put up, and I wonder if Ms Basher you could as well, STE0004/45, which was one of your audit reports following your visit 15/16 April and it’s headed as the legislation, the relevant legislation’s the Health and Safety Act in the left-hand column.

A. Yep.

Q. Then you’ve got the observation column, Mr Wilding got you to refer to the top one on the observations, but there’s one further down, incident/accident reporting and follow up action systems is established.  Do you see that?

A. Yes.  Well that’s an observation about what we – what was required under the Act, the comments and recommendations is about what I’d seen in place and what needed to be followed.  It’s just the way that I structured it.

Q. And then your update column’s the far side?

A. That's right yes and also any suggestions that I might make.

Q. Can I take you back to the previous month’s visit, the 10th and 11th of March and ask Ms Basher whether you could put up please STE0004/37 and suggest that starting at the bottom of the page there, health and safety, it’s the same matters that you were referring to – I think it’s identical wording a month later?

A. Is it a month later, yeah.

Q. The one that Mr Wilding showed you was a month later, this is a month earlier, this is your visit of 10/11 March 2010, sorry I should have given the date.

A. Okay yeah, all right.  Which column are you referring to?  The right-hand one or –

Q. No all the way across, under the health and safety towards the bottom of the page, health and safety.  I can put them alongside each other, but they are exactly the same matters being noted as were being noted a month later?

A. Yep, okay, well they may have been.  The nature of these reports was not so much to replace what was there, but to add on and if nothing – there’d been no progress then I’d just repeat them.  the whole idea was to raise them on an ongoing basis.

Q. Which would indicate if that – between March and April nothing had happened in respect of these issues of health and safety that you were raising?

A. The ones that I’d raised and the recommendations that I’d made it does indicate that nothing had happened, yes.

Q. In your evidence in section – when you turn to the hydro-monitor operation, paragraph 33 through to 38, but particularly focusing on paragraph 37, you say, “For gassy mines such as Spring Creek and Pike River, the monitor operator should be experienced and competent.  There is little room for error unless all the back-up safety systems are well established.”

A. That's right.

Q. Yes.  have you seen Mr Stewart the evidence filed on behalf of two men, first Mr Mason who was employed as hydromining co-ordinator at Pike, have you seen his evidence filed with the Commission Mr Stewart?

A. I have as I said the same as Mr Jones, I read through it very quickly.
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Q. At paragraph 5 of his evidence and the reference is MAS0001/3, Ms Basher, please?

WITNESS REFERRED TO DOCUMENT MAS0001/3

Q. Paragraph 5, and he commences employment at Pike in 2010.  He says, “I had no previous experience in hydromining prior to my engagement at Pike River Coal.”  And if I put that then with – before I ask you a question, then /5 of the same document please Ms Basher, paragraphs 13 to 17.  Can you highlight 13 to 15 please Ms Basher?  “I received no formal training in hydromining.  I received what we termed on-the-job training.  The training was informal.  14, I was a little out of my depth, because of my lack of knowledge of the hydro-machinery and equipment.  It was all very high tech.”  And then further down – “16, Arrangements had been made to visit and view the hydromining operation at Spring Creek to enhance my knowledge.  As it transpired, I’d never actually made the visit.  17, when I arrived I viewed a general risk assessment that’d been completed in relation to hydromining at Pike.  I don't recall seeing a manual at the time.  I can’t recall any SOP’s in relation to hydromining.”  This is the man co-ordinating and in control of the hydromining.  How do you feel about the level of experience there for a man in charge of that sort of operation, Mr Stewart?

A. Mr Mason, is that his name?

Q. Yes, it was a Mr Mason.

A. I think Mr Mason’s saying that it’s wholly inadequate and I would agree with him.  I agree that it’s inadequate training and experience to take on a role such as that.

Q. Insufficient experience to allow him to be employed there in the first place, in that role?

A. I’m not in a position to make comments like that, but if you’re asking my opinion about whether his experience and his training is adequate for that role, then my answer, as I said, it doesn’t appear to be adequate, insufficient for that role.

Q. If you were being asked as a consultant to advise as to whether you would employ someone with that experience in the role of hydromining co-ordinator, would you be recommending such a person?

A. I would not be recommending such a person.

Q. Well, likewise, can I look please at the evidence of Mr Wylie, who was a deputy in Pike, first please Ms Basher, WYL0001/3?

WITNESS REFERRED TO DOCUMENT WYL0001/3

Q. He relates in the initial paragraphs from about 6 on about his experience with hydromining at Spring Creek, you see that, and commencing employment with Pike, February 2009?  In paragraph 9 on that page, if I could highlight that for a moment please Ms Basher, when the hydro operation – last two sentences.  When the hydro operations began, the outbye deputy covered the outbye and the monitor operations.  The outbye is any area that is outbye of the development or extraction faces.”  Can I ask you please whether you consider it appropriate that the deputy who is supposed to be in charge of the hydro operations, is also left in charge of outbye, so leaving the working face and covering that is outbye, do you consider that appropriate Mr Stewart?

A. Again, I can't comment about what went on at Pike River with regard to the hydro-monitor operation because I wasn’t there but, with a hydro-monitor operation, because of the inherent hazards associated with it and because of the operational competence that’s required, my desire and probably as a mine manager expectation would be that the extraction deputy was in the extraction place.
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Q. And not being expected to leave the extraction face and go outbye and look after things out there?

A. Outbye is a very broad term.  Outbye means outbye of any point in the mine that you specify so I can't answer that because I don’t know how outbye he went.

Q. You've given me the answer really I think Mr Stewart thank you.  Just turning to the next page then please Ms Basher /4, at paragraph 12 Mr Wylie says, “The function of the monitor deputy was to provide supervision and guidance to the monitor crew,” and that would be you'd expect to be so wouldn't it?

A. Yes it would.

Q. Fourteen, “The mine undermanager is in charge of the mine but the monitor deputy reported directly to the hydro-coordinator.  As far as I knew at that time, the undermanager had no say in the hydro-operations.  Our day to day activities were directed by the co-ordinator.”  Do you see any problem there that apparently the undermanager had no say in the hydro-operations?

A. That in itself is not a problem.  It’s not unusual to have a shift manager if you like, whether it be a co-ordinator or undermanager or underviewer or whatever you want to call them.  They are devoted to the extraction section and it’s not unusual and for probably larger mines, it’s probably normal for a superintendent or undermanager to be dedicated towards the development section.  So I don’t see a problem in it that sense, it’s a matter of how they co‑ordinate, how they communicate and all the controls around it that would be an issue.

Q. But there's also an issue isn't it, there’s only one hydro-co-ordinator and he’s not going to be available all the time, a 24 hour a day operation is he?

A. No that’s true and you’ve got to have – I mean the whole idea of a 24/7 is that the people who are in there on other times are capable of handling the issues, without a doubt.  It all comes down to confidence, knowledge and experience.

Q. Paragraph 15, “I had no formal training at Pike River Coal and hydro-monitor operations before I took up the position as deputy hydro-operations.”  Concerned that person was put into the deputy’s position and I should say that back at paragraph 11 he said he was just put in there, he was just told, he didn't apply for it.  Concerned that you're not training up a deputy in hydro‑monitor operations/

A. Of course I would be concerned about anybody put into a position responsibly like that without adequate training to be able to carry out the task required.  That’s a generic comment which I would make.  Again, I say that the hydro-monitor operation is a complex operation.  It’s got inherent hazards to it.  The implications of it not going right are fairly significant, so therefore I would expect that whoever takes on a supervisory role and is appointed accordingly would be competent and trained and able to do it.

Q. Next page/5 please Ms Basher.  Paragraph 19 in particular where it says, “Obviously there were risks relating to spontaneous combustion, gas management ventilation, I wasn’t involved in any risk assessments in relation to those issues and wasn’t shown any.”  Again a concern that the deputy in charge is not involved in risk assessments?

A. Yes, yes I would be very concerned if the deputy in charge was not involved with risk assessments directly related to that person’s responsibilities.

Q. Further down paragraph 21, “The operator on his crew he didn't have a great deal of underground experience, had no prior hydromining experience, I’m not sure how much general mining experience he had, he didn't have a gas ticket.”  22, “The trainee had no face mining experience prior to going on to the hydro‑operations.”  Does this touch on the green horn aspect – that latter paragraph anyhow that you’re talking about?
A. That’s a real issue.  I mean, as I said in my brief to me the monitor operator has really got to be skilled, experienced and know what the person’s doing.  It’s just such a crucial job.
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cross-examination:  mr raymond

Q. Mr Stewart, just a couple of questions.  Firstly, you mentioned in your evidence-in-chief the mentor role which Mr Dow initially raised with you as something he’d like you to possibly take up at Pike.  Is it the case that it actually – an actual mentor role wasn’t taken up?

A. The mentoring role was a term that I, you know, commented on because I couldn't actually remember exactly how the conversation went, but my impression was that was what we were talking about was a mentoring role.  Did I take it up in that sense?  The scope of work did change as we went on and what I ended up responding to was the two bullet point if you like that I received from Mr White via email around about February 15th, something like that.  So, answer your question, no I didn't mentor, mentor meant I would've spent a lot more time underground working with the crews.

Q. But when you first raised it you didn't have yourself in mind as being a mentor, you were suggesting that there might be someone local who could be good to act as a mentor?

A. It was a general comment.

Q. Did you have someone in mind for that role?

A. Well as you saw in my email, I didn't, no.  I was talking about what I thought was probably necessary for someone to work alongside the crew who were familiar with the coast, who were familiar with the different situations and problems that were dealt with.  I didn't have anybody in mind particularly at that time.

Q. When you discussed that with Mr Whittall you – did you gain some sort of negativity from him in relation to that role, that it wasn’t something that he wished to pursue further?

A. I got the impression that Mr Whittall wasn’t interested in that so much as the compliance side of it.  That was the impression I got, but again that conversation I didn't make any notes so I can’t give you any details about what went on.

Q. When you discussed with Mr Dow the issue of high turnover and morale being low, was there any discussion that you can recall that it might be – the email referenced to be candid about the source of those sorts of problems being the senior managers then in place, Mr Whittall and Mr Ward?

A. I don’t think I’ve commented about Mr Whittall and Mr Ward.  I don't think so, but again I can’t recall.  When I – the word “candid” was Mr Dow’s word not mine and I was trying – I actually was trying to figure what it – what is it that I said that he interpreted as being candid and I honestly don’t recall 'cos what I recall was what I actually put down in the brief.

Q. Well did you have a view at that time about whether or not Mr Ward or Mr Whittall might be a contributing factor to the morale issues?

A. I had a view, a personal view yes.

Q. Which was?

A. I thought, certainly Mr Whittall was a contributory issue, yes.

Q. Therefore is it possible that that’s the sort of comment you might’ve made to Mr Dow?

A. I don't think I would've said that to Mr Dow at that time.  I don't think so and – I don't think so.

Q. Moving to egress.

COMMISSION adjourns:
3.34 pm

COMMISSION resumes:
3.52 pm

cross-examination continues:  MR RAYMOND

Q. A couple of questions to go Mr Stewart, firstly the question of egress again and in your evidence you said that you formed the view that it was not achievable but that you were I suppose pleased to hear that a refuge chamber would be built in the area of the Slimline shaft, is that a fair summary?

A. That's correct.

Q. And you had discussions with the underviewers about that?

A. Yes I did, yes.

Q. That was the extent of your discussion?

A. I may have mentioned it to Mick Lerch, I can't remember, but I put it in my reports of course, so they went through to the senior – the three senior people that were the recipients.

Q. And your last visit was on the 23rd of April 2010?

A. Yes.

Q. And nothing had been done in relation to the refuge chamber at the Slimline as at that date?

A. Not the refuge chamber, the drop flap was in the process of being constructed as I recall, but the refuge chamber no, it was still in the main drift.

Q. And was it of concern to you as at that date that things were still left in the state that they were?

A. Yes.  It was – of course it was a concern I mean the reason I raised it was because it was a concern so therefore because it wasn’t – nothing had changed it was still a concern.

Q. Of course.

A. Of course.

Q. Did you pass wearing your MRS hat which in your evidence you’ve confirmed you were chairman of, did you pass that information through to MRS either formally or informally?

A. I certainly discussed with the general manager the fact that I’d made that observation because he’d also mentioned to me that he’d made similar observations.  I don't know if it was around the same time, you know, I talked to the general manager Trevor Watts frequently as chairman.  We discussed many things, but formally, no I didn't write them a letter or send an email as far as I’m aware.

Q. But the information was conveyed, as you say, through that informal chat?

A. As far as I recall I discussed all that stuff, yes.
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Q. I asked Mr Watts this during Phase Two and given that you’re here and given with Your Honour’s leave it’s a slight Phase Two type question.  But it’s a looking forward question as to possible recommendations by this Commission.  If MRS had the ability to play some sort of compliance or regulatory role on matters relating to emergencies, egress, smoke lines, fresh air base, refuge chambers and the like, is that something that you would like to participate in or be consulted over?

A. If you're referring to mines rescue being a regulator I don’t agree with that in principle.  As far as a regulator as being involved in consulting on what are the best options and if there's some structure around that part of it, I think that would be very beneficial.  I just don’t see the Mines Rescue Service in the role of a regulator.

Q. You'd rather respond to a situation that...?

A. Well no, I’m not saying that.  Mines Rescue is by its nature an emergency preventative organisation as well because that’s a lot of what we actually do as an organisation, is to try and put up systems in place so therefore there is certainly a position for consultation and advice, but being a regulator is quite another step and I think that obviously will require a big change in the way that the Mines Rescue Trust Act is and it would be a change in philosophy if you like of the service.

Q. Are you concerned though that people like Mr Watts and others within Mines Rescue go into a mine such as Pike River or others and make observations, see that things aren’t up to scratch if I can put it like that but really don’t have any ability to do anything about it.  They lack teeth.  Is that of concern?

A. It is an approach which I wouldn't rule out completely, I have to say that.  It’s just to me the role of Mines Rescue is not there for that purpose. That is a responsibility of the operation to set up their operation in a position or a situation where they can respond accordingly and the facilities are available and the training, all those other things around it.  Mines Rescue certainly should be involved in advice, monitoring, checking to make sure that everything’s up to scratch, those sort of things for sure and that is a service that I would see an emergency response organisation like Mines Rescue have an ongoing basis and maybe enhanced involvement.  But again, to be a regulator is another sort of magnitude step to me.

Q. Finally just on the hydro-monitor system and you've given evidence about what happens at Spring Creek and your knowledge generally of that process, you talked in your evidence at paragraph 38.2 about dilution doors.

A. (inaudible 15:57:57)

Q. And how they work and the necessity for that, there is evidence before the Commission yet to be given, but to the effect that prior to the commencement of work on that trial panel at Pike River, dilution doors were to be fabricated, installed and commissioned before commencement of extraction operations.  As it transpired they were fabricated and installed but not commissioned, therefore operating at the time coal was being extracted from the bridging panel.  Have you got a comment on that?

A. My comment is as I said in my evidence, is if you’ve got a high pressure hydro‑monitor system as was being installed in Pike River and you've got a gassy mine that you're installing it in and going to operate it at, you are going to get a high gas make and you are therefore going to have to put in place management systems whether they be physical training or otherwise to be able to deal with whatever happens.  So, with regard to the question of dilution doors, there’s two things really with regard of the physical if you like.  One is what I said about the sensor being operated in the bleeder road or the return road, with a direct link to the operator who can operate the monitor accordingly.  The second one which goes hand in hand with that, they’re not exclusive, they’re both together, the operator it doesn’t matter how good he is, is going to find at some point in time and several points in time where he or she will not be able to control the amount of methane that’s going to go into the bleeder road.  There’s a number of things that can happen.  You can have a fall, you can have an omission that you just don’t have any control over, so you can only end up with a plug of methane going into the return.  He or she won’t be able to act quick enough to control that.  There has to be a backup system.  The dilution doors, one set of dilution doors allows an automatic trigger that if it’s activated you’ll get short circuiting of the air and you’ll get that dilution effect, as I described, so to me it’s a requirement, you have those, they go hand-in-hand.  The hydro-monitor controller operator his ability, or her ability, sorry being PC here, I suppose, the ability to be able to handle this sort of stuff and then a backup in the event that they don’t handle it.
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Q. Because if there is a significant rockfall and therefore – I think the term is “windblast”, is that right?

A. Well, depends whether you’re a hard rock miner or a coalminer, whatever happens, you get large displacement of the atmosphere inside the goaf.

Q. If it was a significant fall and it was on the side of the intake road or the bleeder road, and the operator standing in this case at the guzzler unprotected, is the potential to be overcome and not therefore be able to operate the dilution doors?

A. The operator doesn’t, well the operator – in a good system, the operator doesn’t operate the dilution doors.  The dilution doors are activated by a sensor sending a trigger signal to – they’re usually pneumatically operated, which will then automatically open them up at that pre-set dilution level.

Q. Yes.

A. So the operator actually doesn’t have to do anything.  This big plug of methane goes out, the sensor goes, “Oh, I don’t like this,” opens the doors.  That’s how it works.

Q. And would you be concerned if coal was being extracted as in this instance from the bridging panel without the dilution doors having been commissioned in operation?

A. By bridging panel, you mean that extraction, the extraction place?

Q. Yes.  It was called a bridging panel.

A. Well, as I said, if it’s producing a high gas make, and it’s a hydro‑monitor, high pressure, then you need those two safety systems in place, in my opinion, before you’d operate and before you’d run it.  The risks are substantial.  There’s a lot of gas going out, needs to be managed.

Q. And how quickly do the dilution doors open once the sensor had been activated?

A. You’d have to talk to an expert about those things, pretty immediate.  In other words, if the signal goes, they will operate.  They will open up.

cross-examination:  Mr Haigh

Q. Mr Stewart, I act for Doug White, so can I ask you to turn to page 19 of your brief please, paragraph 41.2.

WITNESS REFERRED TO BRIEF PAGE 19

Q. Just a matter of clarification, that you seem to have here, although I noted in your evidence that you may be changing there, and it’s only clarification that Mr White was around January/February of 2010, the statutory manager, the underground manager.  Was that your understanding at the time?

A. I didn’t say that in this.  41.2.

Q. Well, what was your –

A. I see that.  No, what I said was I believe Mr White became statutory mine manager as soon as his New Zealand certificate of competency was granted.

Q. Right, well, just so I can let you know what the evidence is, is that when Mr White joined the company in the 18th of January, he was appointed operations manager?

A. That's correct, yes.

Q. So you understood that, did you at the time?

A. Yes, yes, absolutely.

Q. And that he became statutory manager well after, well, after you’d left in June, the 12th of June 2010?  You understood that?

A. Yes, that’s when I understand he was issued with a New Zealand certificate, that's correct, that’s what I understand.

Q. Fine.  So, during the whole time that you were there, during the course of your audits, it was Mr Lerch who was the underground manager and the statutory manager?

A. Well, I wasn’t sure, that’s probably where the confusion comes from.  Mr Lerch didn’t get his New Zealand certificate of competency until the period when I was there and I am actually not sure when it was, because I do remember seeing it being issued.  He actually showed me it.  He said, “I’ve just got this through the mail.”  And I can't remember when it was, but it was after I’d started, and so therefore he wouldn't have been appointed – well, he wouldn't, he didn’t have his first class ticket at that time.  He got his through the Trans‑Tasman Mutual Recognition Agreement, which you may or may not be familiar with and the process that went under that.  I think he got it either at the end of March or some time at the beginning of April.  I'm not sure.
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Q. All right.

A. So my answer is that if he didn't have a ticket, New Zealand one, I don't know whether he was appointed prior to that as acting statutory mine manager or not.  He may have been.

Q. The main thing I wanted to clarify was that you understood that Mr White wasn’t the statutory manager during the period that –

A. That was my understanding and I thought that’s what my brief said, obviously not.

Q. Did I understand from your evidence that it was Mr White really who took a leading role in trying to change the apparent non-compliance of some of the staff or officials underground?

A. Yes that was my understanding.

Q. And indeed if we look over to – Ms Basher if you can call it up please, CAC0138/5.

WITNESS REFERRED TO DOCUMENT CAC0138/5
Q. This has already been referred to once if not twice, you’ve got that before you.  Can you look at the third paragraph from the bottom beginning, “May I suggest…”  You have that in front of you?

A. Yes I do.

Q. That seems to suggest some concern by Mr White that his officials who he describes, “are simply not coming to grips with the fact that there are a number of concerns relating to non-compliance in the mine.”

A. That’s the way I understood it then, yes.

Q. And indeed it indicates that – it says that, “They need to realise non‑compliances and organise to fix them instead of having to be spoon-fed.”

A. Yes that’s what it says.

Q. Did he reflect his concerns which is within one month of being employed, orally to you about the non-compliance of his officials as well as indicating that in this email?

A. I think we certainly would've – again, I can’t recall all the conversations and that’s probably a problem, we would've discussed that when he wrote this email to me and when I went back 'cos I said that I would re-adjust things accordingly.  There was no doubt that he was concerned, that’s clear.

Q. And indeed he was the leading light in terms of compliance with safety requirements in the mine?

A. He, yes as I said in my, my brief, I was very pleased with his approach.  I liked what he said and it also said that he was perceived that way as bringing about change within the actual workforce itself.  So a lot of positive comments about Mr White.

Q. Now can I ask you please to turn to paragraph 30.1 of your brief.  

A. 30.1?

Q. Yes please and this is where you record that you don’t support main fans being located underground in gassy coal seams and certainly not where the PRC fan was to be located.  Did you tell any of the – any of management about that?

A. I don’t know whether I did specifically, that was a personal view that I had at the time.  I did talk to the underviewers when I went in there, there was probably two of them that I discussed into that area.  I’ve got an – I think I talked to Mick Lerch about it actually also, when I was in that place, where it was going to go.  Because, towards the end of when I was there the – there was a crew in there starting to re-stabilise if you like the area.  There was an awful lot of bolts in that section, intersection anyway.  It was bolt – there was more steel in there than there was coal and there was more glue in there than there was anything else, so it struck me at the time there didn't seem to be a lot of point in putting more, more stuff in there to try and stabilise the grout.  I did discuss it with the underviewers.  I’m pretty sure I talked to Mick about, why are you putting it here because I didn't think it was a good place.  It wasn’t an issue that I took up because it wasn’t a compliance issue with regard to the regulations or the legislation.  That was the reason why I probably never took it up in a more formal way.
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Q. Even though it was a matter that concerned you?

A. It was my personal and professional concern.  It wasn’t a legislative concern.

cross-examination:  Ms shortall

Q. Mr Stewart, I act for Mr Dow together with other officers and directors including Mr Whittall as well.  I just have a couple of matters I want to clarify with you.  Now you've said that you were approached about these compliance audits in 2009 by John Dow, Pike’s chairman at the time, that’s right isn't it?

A. That's right yes.

Q. And Mr Dow presented to you as someone who took health and safety seriously didn't he?

A. Yes he did, yes he always (inaudible 16:10:49)

Q. And he was engaged with what was happening at the mine?

A. Again I'll have to go back to what I said before.  That meeting is all a little bit vague to me in the sense other than what I reported, so I don’t remember the details but my impression and any conversation that I had with Mr Dow indicated that yes, he was concerned about what was going at the mine.  The health and safety side of it was not something that – I don’t recall we discussed.  It was more about the issues of as I've said in my report, the frequent turnover, the lack of hitting targets, those sorts of issues and the morale.  Now the morale of course is a broad term which could apply to anything.

Q. It could include health and safety as well?

A. It could include health and safety.

Q. And Mr Dow wanted to work on improving operations at the mine didn't he?

A. Yes.

Q. And he suggested to you that contact be made with Mr Whittall, right?

A. Yes.

Q. And that was towards the end of 2009 at which time do you recall that Mr Whittall was acting as the mine manager?

A. I thought – when you say, “acting,’ you mean statutory, had the statutory role?

Q. Yes, yes.

A. I thought that he was because at that time he was the only one on site that had a first class New Zealand certificate of competency, other than Liz Marnane.  Now I don’t, the thing is that I don’t know who was appointed to the Department of Labour and I’m sure there's a lot more people in this room will know that than I.  I wasn’t sure at the time.  I expected him to be the statutory mine manager as he was the most senior person there.

Q. And in any event you arranged with Mr Whittall to undertake these underground compliance orders, right?

A. I –yes, we discussed it as I said in my brief.  I actually arranged to meet with Mr White to discuss further how we would do it.   The conversation with Mr Whittall was pretty brief from my recall so it was really a matter of okay I meet up with Mr White and then take it from there.

Q. And the purpose of these audits was to check whether Pike was complying with New Zealand legislation relating to mining, right?

A. That was the prime focus of that part of it and as you may have observed, within the reports, the rolling reports that I did were findings against specific parts of the Health and Safety in Employment Act.  I also looked at the HSNO Act primarily round classes 1 to 5 related to explosives and that was primarily around procedures et cetera and I also looked at the Resource Management Act quickly just to see how they were dealing with that, but the big focus was the Health and Safety in Employment Act and the regulations under it, yes.

Q. So you would agree with me that the company of its own volition had retained you as a consultant to conduct audits to check that it was complying with New Zealand legislation relating to mining, right?

A. At that period, yes.

Q. And you would agree with me that retaining you in that role indicated that the board and senior management took compliance with its health and safety obligations seriously?

A. Yes, yes absolutely otherwise they wouldn't have employed or asked me to do the work.

Q. Yes hardly the action of a company that was lax on safety is it?

A. Well I can't comment whether they’re lax on safety, but certainly their intention to deal with the health and safety issues were evident by asking me to go and do the audits as I did.

Q. Now you mentioned that your work programme involved a compliance audit of surface and underground, do you recall that?

A. The original one, yes it was yes.

Q. And I'd like to show you a document, perhaps Ms Basher if you could bring up the compliance document.   This is a document Mr Stewart that was found in company files that appears to be a handwritten note on the first page.  And then Ms Basher if we could also bring up the second page just side by side, see if Mr Stewart recognises it.

WITNESS REFERRED TO HANDWRITTEN NOTE PAGE 1 

A. Oh I recognise that because that’s my writing.

Q. And if you just look at the second page sir, I'll put a specific question to you.

WITNESS REFERRED TO HANDWRITTEN NOTE PAGE 2
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Q. Now the second page that’s shown on the screen, there are several other pages that follow this in the complete document.

A. That's right.

Q. Do you recognise this document located in company files as a copy of your work programme?

A. Yeah, that’s the work programme that I drafted initially and put forward to Mr White.  And as – it is a lot more detailed because what it does it goes through all the specific things that I intended to look at during the course of that audit and that was the intention of the whole thing.  So it covers a whole range of things and also within that there was the mentoring role if you like that I’d planned on doing as part of all that.

Q. Just for the sake of completeness I’ll produce this as an exhibit.  Exhibit 35.

exhibit 35 produced – handwritten notes 

Q. I just have a couple of specific questions about this document now that we have it.  Would you agree with me that putting aside the mentoring piece that you’ve already talked about in your evidence that the compliance audits that you conducted were largely consistent with the work programme that we’ve got here as exhibit 35?

A. The – well what happened subsequent to this was that email that I got from Mr White where he specified in that email the two issues that he wanted me to deal with.  And that was what I based my work programme on after I received that email which was around the 15th of February.  But, to answer your question, what I did was that I still used this really, not this specifically, but I used the reference to the legislation which is what this is based on as my reference point as I was going through and reporting on the audit.  And so the rolling reports, everything wasn’t covered, but what I considered the main things that I felt should be raised to the senior management attention at that time, was covered to my satisfaction at the time and as I said I expected it was to the satisfaction of Pike River also.

Q. I’d just like to take you to four particular mentions in this compliance programme Mr Stewart and confirm whether or not you recall actually doing the work.  The first one’s on the second page of the document that’s already on the screen and if Ms Basher could just highlight the second to last bullet point at the bottom of that page so it’s easier for us to see.  And there’s a reference there to part of your programme involving statutory compliance issues relating to support vs ground conditions and application, cleat, geological conditions, fault, face conditions.  Do you see that Mr Stewart?

A. Yes of course.

Q. Do you recall as part of your compliance audits, looking at that issue?

A. I have to say and on a walk around inspection I would have looked at the cleat of the coal, yes I would have an interest to see how the coal was laying for sure, because it has an impact on cutting effect and also stability.  Geological conditions of course I did.  One thing you do when you go into a working place is look at what the place is like.  Faults, I identified faults, they were obvious there, there was a heap of them.  There was full faces of stone.  Face conditions, yes.  So yes, yes, yes and yes.

Q. Did you obtain any documents in addition to just your underground visual inspection at the time?

A. Well I did and as I said earlier I didn't – I intentionally didn't go through all the management plans including the strata management plan which is what this would've involved and any standard or safe operating procedures around that.  I didn't do that, nor did I look at the TARPs that they had in place and they did have these things in place because generally as I said in my, as I said in my comments I was actually quite happy with the way that the ground was supported.  There was a lot of steel in that area, as I said there was a lot of steel still going up and probably in some places it didn't need that much steel.  So I really had nothing to comment on.  I mean I suppose I could’ve comment – well I did comment that I thought it was actually satisfactory.

Q. If I could turn you to the next page of this compliance programme, exhibit 35, which is the third page of the document.  There’s a reference there, there’s a bottom box, maybe if Ms Basher could highlight that for us, and in the fourth bullet point down there’s a reference to “Checking statutory compliance issues relating to face machine operation,” I’m reading from the document, “skill levels, face behaviour and safety, no-go zones, pinch points, visibility, crew working activities, housekeeping, noise levels, dust.”  Do you see that Mr Stewart?

A. I do.  Every time I went into a working place where there was a machine operating, whether it was a roadheader or a continuous miner, I would observe, or one of those things, everyone of those things, but whether I reported on them is another issue.

1620
Q. But part of your compliance audit work was to check matters such as housekeeping, right?

A. Yeah, yeah, when we’re talking about checking, I didn’t go in with a big checklist and tick, tick, tick, tick.  It’s not my nature.  I didn’t do it that way and I didn’t intend doing it that way and I informed Mr White that I wasn’t going to do it that way, so all of these issues I would’ve observed and made comment about.  No-go zones are related to where you stand when you’re operating a machine, so that you don’t get hit with anything that’s moving, so that’s really what, you know, those sort of things are about.  Yes, pinch points, you know, of course I checked them, obviously had nothing to report.  I wasn’t – I have to say, I didn’t tend to report on every little detail.  This was a brief that I drew up as a draft, and as I said before, what I ended up operating to was the two bullet point email that I got from Mr White.

Q. Can we just ask you about two other issues in t his document Mr Stewart, then I’ll move on.  On the same page we have highlighted, just the second to last point, at the bottom of this page, there’s a reference to, and I’m reading from the document, at exhibit 35, “Talk to crews about awareness of emergency situations – gas, ignition risk, ventilation failure et cetera.”  And my question to you is whether you recall talking to crews about those matters?

A. Yes, I  do talk – when I’m talking to crews as a general term, doesn’t mean to say I get all the crews out, take them out of the face, sit them around the crib room and have a little lecture to them.  It wasn’t like that at all.  When I’m saying “talk to crews” it means I go into the working place and the operator might be operating the machine.  I might have a talk with him.  Just see how things are going.  It might be somebody operating the LHD, is taking material away, I might just talk to him if he’s stopped.  So, I talk to them, but whether I actually – I don't, probably didn’t go through a little tick list saying, “Ah, right, I’m going to talk of the emergency situation with this particular miner right now and we’re going to go through all this.”  I wouldn't have done that.  It was a conversation.  If you want to get people to talk to you, you don’t come up with a big list with a checklist and tick it all off as they open their mouth.  They tend to not talk.  The idea is to converse and that’s what I did.

Q. I just want to ask you one more question on this document, it’s the fifth page, exhibit 35 and in the middle section of this document, if Ms Basher could bring that up please?  There’s a reference to a check of statutory compliance issues relating to, and the first bullet point there is “Emergency response procedures and capabilities – site first response, training, equipment, maintenance et cetera.”  And my question to you Mr Stewart is whether you recall doing this work as part of your compliance audits in early 2010?

A. I didn’t do this part of it.  Well, the emergency response procedures, I don't recall looking at those as such.  I did go into the surface control room and I talked to the controllers and I think they had a emergency response system in place, but I didn’t go through it in detail.  With regard to the other points in there, I sort of covered them and I knew some of them anyway.

Q. That’s my last question on that document.  That can come down, thank you.  Now, when you were underground at Pike, would you agree with me that you had broad access to any area of the mine that you wanted to check?

A. Yes.

Q. And in doing your compliance audits for Pike, would you agree that you looked broadly across the legislation that may apply to mining in New Zealand?

A. You referring to health and safety or broadly in the sense of the Resource Management Act, the HSNO Act?  I dealt with the things that I felt were relevant to the mine or mining operation.  So, for example, if you’re talking about the Resource Management Act, what I did was that I had a meeting with Ivan Liddell, Mr Liddell and I can’t remember who was his assistant – or sorry, not an assistant, who he was working with and I talked with them.  I went through the resource consents, quickly, you know, just randomly.  I was actually very satisfied.  I mean they managed the environment very, very well and they had really good processes around that.  The only thing I really dealt with in the HSNO Act was obviously explosives because it’s such a massive important issue, so I went through that as I said in my findings.  And I was generally satisfied with all the way that was managed.  And the other thing was spell kits and all that sorts of things and I, yeah, I dealt with those in a sense to my satisfaction.  I thought all that part of it they had a pretty good handle all around actually.
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Q. Is it fair to say Mr Stewart that if a matter is not identified in one of your audit reports, you didn't identify that matter during your audit work as being inconsistent with New Zealand legislation relating to mining?

A. I don't think it’s fair to say that as a broad statement because I was there and taking sort of observations as I was there.  I wouldn't admit to being seen everything that went on at that mine.  It would be not possible.  I’m probably saying similar things to what I have heard the Department of Labour inspectors say.  You can only do a snapshot of when you’re there and even though I was there frequently over a short, relatively short period of time, I observed as much as what I deemed to be things that I thought should be reportable.  There probably was other little things that I didn't report on, but again the big issue to me was to make sure that I identified what I thought was significant to the senior people within the organisation, because those three individuals were the ones who would have the most influence obviously to an operation like that and report accordingly.  So I didn't – I would never have picked everything up.

Q. And that report in process involved the completion of the audit reports that you circulated by email, is that right?

A. Sorry I don’t understand the question.

Q. Well I’m just trying to understand Mr Stewart, the process by which you described that you identified things that you thought were significant.

A. Yep.

Q. You then wrote about them in your audit reports?

A. That was the essence of it yes.

Q. And you would agree with me that at least some of the general comments you’ve made in your evidence today are nowhere written in your audit reports, are they?

A. It seems that’s the case, yes.  so they’re obviously from recall that I had.  I didn't write everything down.  I’ve got notes in other places somewhere I mean.

Q. Now you completed your consultancy work for Pike doing these compliance audits in late April 2010, right?

A. Well the last visit was 23rd I think I sent that last email 24th, 25th the one where I said that was it basically.

Q. So approximately seven months before the November 2010 explosion, right?

A. That's right, yes.

Q. And you didn't go back underground at Pike during that seven-month period, did you?

A. No.

Q. So you have no direct knowledge of whether any of the matters you observed during your audits remained issues at the time of the November 2010 explosion, do you?

A. No I don’t, no.

Q. They may well have been resolved at least in part in that seven-month period, right?

A. Yeah, they may well have been.  When I left I actually expected some of them to be dealt with.

Q. And in fact a number of the compliance matters you observed were corrected or resolved even before your consultancy work ended in April 2010, right?

A. That's right the one’s I reported on they were changing, yeah.

questions from COMMISSIONER HENRY:  

Q. Mr Stewart I’ve just got one question about stoppings.  I understand from what you say that these are structures which are designed to keep fresh air and polluted air separated.  Is that correct?

A. As ventilation devices that’s what the purpose is.

Q. As part of the ventilation system?

A. Yes.

Q. Were you satisfied at the time of your final audit that the stoppings were of sufficient quality?

A. No I wasn’t, but I was satisfied that some changes were coming about and I had seen one that was less than desirable that had been reconstructed and been keyed in quite effectively into the ribs and was very stable.  I mean I did very basic things, I go and push them and if they rock there’s a problem.  So it’s things like that – there was one or two that were improved.  The leakage where in the south section where there was recirculation going on and I didn't measure it because I could see it, had been corrected.  So some of them were being improved, but I still felt and that’s why I had made a suggestion early on that there needed to be a training regime introduced, which was more practically based underground rather than just sitting in a classroom and showing them what a diagram, how to construct a stopping.  It’s pretty fundamental stuff to me.
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Q. And I think you told Mr Wilding, if I heard you right, that in your discussions with underviewers on this subject that they were knowledgeable but their focus was elsewhere.  Did I hear right?

A. That's right yes they were.  They were –

Q. What was elsewhere then?

A. Oh the focus was on development places getting the development going on.  They fixed them, when I raised them as I said they responded as best they could but they were more orientated on making sure that the production places were going because as I said in my brief towards the end there, the underlying pressure and desire to get the mine ready and capable of going into production seemed to underpin a lot of the activities.

Q. Did they tell you that or was that just your impression?

A. Again I wouldn't be able to quote you, but I think my recall is in a conversation that said yes, that focus was elsewhere.  Not that they weren't wanting to fix them, it’s just that that’s what they were doing, but as I said they did respond.  I was quite impressed with most of the underviewers, I thought they were dedicated and knowledgeable.

questions from COMMISSIONer BELL:  

Q. Now Mr Stewart, when you were doing your audit did you speak to Neville Rockhouse at all?

A. I don’t think I – well I did in the corridor at various times but I didn't have a lot of conversation with Neville Rockhouse about it.  Again, Neville will probably know better than I.  I just don’t, I don’t think I had a lot of formal discussions with him but I certainly talked with him but was not –

Q. Did he raise any concerns with you about health and safety matters at Pike?

A. No I don’t recall directly, no.

Q. Do you think he should’ve had a bigger involvement in what you were doing considering he’s the health and safety manager?

A. Yeah obviously in retrospect, I don’t really know why I didn't think about it at the time.  I think the reason why I didn't really focus on that part of it was that I was doing this for Mr White primarily and reporting accordingly, so I expected that Mr White would then as the senior manager on site deal or take those any issues that I raised directly with his own team.  That was my expectation.  If I was the mine manager that would be what I would want to do, so and as I said in there, I was very much aware that Mr White and Mr Lerch had only recently been onsite and I've managed mines myself, okay granted quite a few years ago, and I was always a little bit sensitive that I didn't want to go in there and start and pushing if you know or overriding if you like that authority that the mine manager had.  I felt that as a mine manager Mr White, or the operation’s manager anyway, Mr White needed the time to be able to bring his own team together.  So it was a bit of both really.  But you're right I don’t think I talked to Mr Rockhouse a lot about it at that time, but I did talk to him.

questions from the cOMMISSION:  
Q. Mr Stewart, just one matter of detail, at 28.4 of your witness statement you were speaking about the face machinery, the continuous miner and roadheaders, and you have the sentence, “I heard stories about methane sensors being overridden,” I just wanted to be clear about this.  Was that internal to the company or external?

A. I think it was external, I think it was basically what maybe common knowledge comments that I'd heard through my involvement you know, with the miners, probably comments maybe that came from trainees at various times.  I can't recall whether somebody said that to me underground or not but when I was there I was aware that there had been rumours if you like, stories about that, so that was why I really commented and I made a point of noticing that when there was a trigger which there was I think it was twice, the deputy actually went to release the interlock.
1635
Q. So just to put it fairly, so far as you’re aware, it’s external to the company and something you didn’t see for yourself when you were conducting –

A. I didn’t see it myself whilst I was there.

re-examination:  MR FORSEY – nil

questions arising - nil

witness excused

MR STEVENS CALLS

CRAIG LINCOLN SMITH (AFFIRMED)

Q. Mr Smith, do you have your statement of evidence of 9 November with you?

A. I do.

Q. Could you commence reading it and unless directed otherwise by His Honour, just avoid the numerical references for documents?

A. “I have made two previous statements for the Royal Commission in the Pike River Coal Mine tragedy.  An institutional statement on behalf of Solid Energy New Zealand Limited for Phase Two dated the 23rd of August, 2011 and a supplementary statement for Phase Two dated 18th of October 2011.  I confirm that I have the experience and qualifications set out in the statement.  I have made this statement at the Commission’s request.  By letter dated 12th of October 2011, the Commission asked that Solid Energy New Zealand file evidence addressing various subjects related to underground coalmining using a hydraulic monitor.  Aside from a general explanation of hydraulic mining, this statement focuses on how some of the risks around hydraulic mining are managed by Solid Energy.  The production aspect of hydraulic mining are not discussed in any detail.  I have also deliberately tried to avoid this statement being overly technical.  Coalmining is however a hugely specialised and technical occupation.  The issues discussed below from identifying and assessing risk through to the design implementation of controls require input from a wide range of different specialist/experts and a great deal of technical work.  While I am very familiar with them, I am not personally expert in many of the matters required to safety design, build and operate a hydraulic mining operation.  The balance of this statement cover the following:  A general explanation of, and introduction to, hydraulic mining; the use of hydraulic mining in New Zealand and overseas; the risks specific to hydraulic mining; the expertise involved in hydraulic mining; the steps Solid Energy takes to hydraulically mine safely at Spring Creek Mine; an underground mine visit to Pike River Mine made by four Solid Energy employees on the 3rd of November 2011.  Pike River Coal Mine Limited requested this visit so that Solid Energy could observe and hopefully provide advice on the cutting technique of the hydraulic monitor operators.  This section is an institutional statement, as I have been advised is allowed before by the Commission’s practice note number 1.  It records the collective observations of the employees who visited Pike River.  These employees have all read the relevant section and agree with it.  I, myself, do not consider or comment on the practices or equipment at Pike River.  I’ve never been underground at Pike River and I do not know how hydraulic mining was conducted by Pike.”

Q. Just pausing there Mr Smith, the section headed, “Hydraulic mining basics,” can you just confirm that hydraulic mining is also known as hydromining?

A. Yes.  Just to clarify, I think hydromining is a common term used, at least on the West Coast of New Zealand, I don’t know whether it was invented there or not, I think, I understand hydraulic mining to be the technical term for high pressure, cutting of the coal using high pressure water, whereas hydromining is a common term that originated when water was used for transporting coal from the face using other methods for the actual mining operation.  So I think there is a distinction.  I think that probably the terms are interchangeable on the West Coast.
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Q. Thank you.  Could you continue reading please at paragraph 6.

A. “Water has for a long time been used in some underground coal mines to help transport coal.  This has included both mixing water and coal to create a slow for fluming and pumping as well as using low pressure water to wash coal broken up shotfiring away from faces.  From the 1930s onwards small underground mines in New Zealand, principally on the West Coast of the South Island transported coal as a slurry in wooden or steel flumes.  Coal was won by blasting, shotfiring and washed into the flumes using low pressure water from pipelines to the face.  This system is known as hydromining.  It had the benefits of increased coal recovery and thick seams, a reduction or elimination of shovelling and perhaps an improvement in the productivity than the lower costs than through hand mining methods.  The coal slurry either flowed in flumes or was pumped to a de-watering plant located at underground stations or on the surface.  The slurry was typically dewatered across static or vibrating screens and the water recovered for reuse.  The de-watered coal was transported conventionally by boxes on a ropeway or by conveyor.  Hydraulic mining is a mining method that involves using high volumes of water at very high pressures to cut the coal.  Underground mines including hydraulic mines are normally laid out in mining sections.  Each section is broken down into subsections commonly referred to as panels.  In general a hydraulic mining panel consists of three to five parallel roadways with approximately 30 metres or 30 metres between their centres.  The panel is typically between 300 metres and 500 metres long and 135 to 150 metres wide.  At Spring Creek the dominant faults determine the size and orientation of the hydraulic mining panels, but it is ideal for the panel roadways to be sublevels, oriented slightly off strike so that the floor grading is between 5 degrees and 10 degrees to allow the coal to flow as a slurry and the gravity.  Panels are extracted on the retreat maintaining a roughly straight goaf edge and extracting in a series of 20 metre by 25 metre lifts or blocks starting with the bit closest to the return side of the panel.  The monitor is positioned in supported roadway and extracts the entire lift from this fixed position.  Operators control the monitor from a remote cab usually positioned approximately 20 metres and at least 14 metres out by the monitor itself.  The monitor will cut coal from the full height of the coal seam creating a large void between and in front of the parallel roadways.  Typically the stone roof will collapse into the goaf soon after the extraction of each lift.  Panels are designed so that the roof of the goaf progressively collapses after the coal has been cut.  After a line of lifts has been extracted across the full panel width, the monitor retreats to a new position further back down the intake roadway so that the same process can be repeated for the next line of lifts.”  

Q. Just pause there Mr Smith.  Ms Basher could you put up please 446723/6.

WITNESS REFERRED TO DOCUMENT 446723/6
Q. Mr Smith could you just confirm that the figure that’s gone up on the board is merely illustrative?

A. Yes it’s a conceptual diagram to explain the process and the features involved.

Q. And typically for instance would have more lifts and would have a lot less straight lines?

A. Yes it’s a lot less regular as it follows the topography of the coal seam itself.

Q. Thank you, could you continue reading please at paragraph 16.

A. “While hydraulic mining has various advantages over underground mining methods that are more common overseas such as Longwall and board and pillar as well as some different challenges, the fundamentals remain the same.  The layout of a hydraulic mine must make appropriate provision for men and materials, ventilation and coal transport.  This must be achieved in the context of the size and the shape of the deposit, the geology encountered and the need to ensure that the mine can operate safely, productively and profitably.  The layout of a hydraulic mine will especially take account of how the seam dips, so a production recovery are maximised and the transport of coal takes advantage of gravity wherever possible.  In hydraulic mine the aim is to drive sufficient panels so that the hydraulic mining production phase can be maintained more or less continuously with a minimum of down time.  Hydraulic mining is therefore a two-step process.  The first step is the development of roadways, panels and the installation of infrastructure.  The second step is the hydraulic mining sequence phase.  It is standard practice for all hydraulic panels to be mined and retreat sealing the goaf when the panel is fully recovered.
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A. As with many underground Longwall operations often the major operational challenge of hydraulic mines is to maintain and develop extraction panels to ensure a continuous production.   This has been a particular problem at Spring Creek where development has sometimes lagged behind expected rates and there have been gaps between extraction panels of some months.  To Solid Energy’s knowledge underground and hydraulic mining was pioneered post-World War 2 in the Soviet Union.  The method has since been used in various countries including China, Canada and Japan.  As described below Solid Energy adopted hydraulic mining technology from Japan.  Solid Energy understands that hydraulic mining has now ceased in Japan and Canada but that a small number of hydraulic mines continue to operate in Russia, China and Czechoslovakia.  The development of Longwall mining technology and the availability of coal resources able to employ Longwall methods mean that this is now the dominant form of underground mining around the world.  It is possible that hydraulic mining will become more common in the future when those reserves able to be mined using Longwall technology are exhausted and where coal seam conditions make the use of hydraulic mining more favourable than Longwall or other methods.  Solid Energy first trialled hydraulic mining at the Strongman Mine in 1992 using pipes, pumps and monitors from the Sunagawa Mine in Japan and with technical advice from the Mitsui Mining Overseas Limited.  The Mitsui Group operated the Sunagawa Mine as well having an interest in they hydraulically mined South Balmer Mine in Canada.”

Q. Just pausing there Mr Smith, the reference at paragraph 21 to Strongman Mine, is that also sometimes referred as the Strongman No 1 Mine?

A. Yes, it was called Strongman Mine where you often adopted Strongman 1 when Strongman 2 was in operation.

Q. And at paragraph 22?

A. “Some variables of hydraulic mining are difficult to predict, in particular size distribution and moisture content of the coal produced and the productivity of the monitor.  These could not be predicted confidently for West Coast conditions and the Strongman Mine trial was conducted to prove the feasibility of hydraulic mining on a large scale.  The trial sought to determine the productivity of hydraulic mining and the saleability of the product and again sufficient confidence to open up another hydraulic mining operation following the imminent exhaustion of the mineable reserves at Strongman Mine.  The trial mining at Strongman Mine confirmed that the method was applicable to West Coast conditions and sufficiently successful to allow the development of Strongman Two Mine as a hydraulic mine.  A feasibility study for Strongman Two showed that at the time there was no other mining method practically or economically viable.  The Strongman Mine trial set up was also used to mine the remainder of that mine’s reserves until it closed in 1994.  Strongman 2 Mine which opened in 1994 was the first New Zealand mine designed from the outset for hydraulic mining.  Strongman 2 was hydraulically mined until its reserves were exhausted in 2003.  Solid Energy’s Terrace Mine was also converted to hydraulic mining using a Chinese monitor, albeit at a lower pump pressure to set the pressure rating of the existing water reticulation system.  Spring Creek commenced hydraulic mining production in mid-2004.  Of the Mitsui people who initially trained Solid Energy and helped to commission the Strongman Mine hydraulic mining operation, the project manager was Oki,  Masaoki Nishioka, that’s Oki we referred to him as, was the key advisor.  Oki was Mitsui’s hydraulic mining specialist, a mining engineer who had spent most of his career in hydraulic mining operations in Japan and around the world.  I have read the statement that Oki has made the Commission date of the 25th of October 2011.  As stated above I have no relevant knowledge of Pike River however I do know Oki, have worked with him and have a great deal of respect for his experience, skill, knowledge and integrity.  Coal seams on the West Coast are typically thick and geologically very disturbed.  They have very variable gradients, have variable thickness up to 20 metres and are typically severely faulted.  Virtually all West Coast mining targets have relatively close base major faults which displace the coal by more than the thickness of the seam and within those blocks of coal which are separated by major faults, there are many more minor faults which create a non-uniform mining environment.  The challenge of the West Coast does not therefore lend itself to other Longwall operations or continuous miner extraction methods.  Greymouth coal seams other than the higher rank coal such as within the Morgan and Kimble seams are highly prone to spontaneous combustion and are moderately gassy.  The coals in the Morgan and Kimbell seams are still gassy but significantly less prone to spontaneous combustion.  The most effective economic method for underground mining at any scale and most current risk case coal deposits is hydraulic mining.   While hydraulic mining presents some unique challenges as discussed during Dr Elder’s evidence on Phase One, it also has some safety advantages and can be employed in moderate to steeply dipping coal seams and achieve relatively high recovery of the in situ coal despite complex and difficult geology.
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A. Hydraulic mining is most suited to very thick seams, for example 10 metres or more, that dip or incline steeply and these are typical West Coast conditions.  Conventional mechanised mining methods have difficulty extracting coal in steeply dipping coal seams and are unable to extract the full seam thickness, leaving behind much valuable coal.  Other high volume and/or thick seam mining methods require moderately uniform seams over large distances.  Such conditions do not present in the West Coast coalfields.  The safety advantages of hydraulic mining include mining personnel are remote from the active mining face and goaf edge; there are no potential sources of ignition at the face; the application of water creates a dust-free environment and it is relatively easy to recover mining equipment should the goaf override the entrance to the working face and bury the monitor.  The health and safety aspects arising from the operation of a hydraulic mine have the same fundamental basis as those faced by all underground coalmining, including both strata control and ventilation and gas management.  However, the way in which the risk of underground coalmining present when hydraulic mining and the methods for controlling those risks are unique.  I agree with Dr Elder’s evidence for Phase One that a wide range of specific expertise and experience is required to undertake hydraulic mining safely.  Like other methods of underground coalmining the hazards will also depend on the mine itself.  For example, not all underground coal mines are gassy and those which are gassy will produce different volumes of methane and at different rates.  The risks that need to be managed in a specific way for hydraulic mining are a ventilation design and methane management.  The coal being mined at Spring Creek is moderately gassy.  The minimum ventilation quantity prescribed for all monitor panels while in extraction is 40 cubic metres per second.  Under routine operation this results in an average methane content in the panel return of 0.3%.  There is however the potential for high gas volumes to be discharged into the panel return.  Higher volumes can be produced, particularly by goaf falls, the impact of the monitor water jet displacing accumulated methane in the goaf, by unusually high coal production and by a rapid fall in the barometric pressure.  The second risk is spontaneous combustion control.  The coal in the Greymouth coalfield has a high spontaneous combustion propensity.  The R70 which is an index for spontaneous combustion propensity, for Spring Creek Coal is approximately five.  I discuss this further in paragraph 76.  Understanding and managing spontaneous combustion is a priority focus in all aspects of the mining operation.
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A. The planning, design, operation and monitoring that have been 70 recorded goaf headings between November 2004 and 2011.  This is at Spring Creek.  On five occasions the mine has been evacuated after panels were sealed until the goaf gas readings confirmed the sealed atmosphere was inert.  Coal recovery from hydraulic panels is approximately 75% excluding barriers.  It is impossible to avoid leaving coal in the goaf which has the potential to heat.  The third high risk I’m referring to is the safety of the monitor operator.  Given the location of the cab operators are exposed to two hazards which are specific to hydraulic mining.  First is the possibility that a very large roof fall will push gas from the goaf down the intake roadway as well as the return.  In sufficient quantities this would make the atmosphere around the cab irrespirable.  The second is the possibility of light volumes, locally referred to as puds, of coal slurry overwhelming the monitor operator.  Obviously these risks also have a strong relationship with the characteristics of the particular mine as well.  For example, hydraulically mining in a non-gassy mine is unlikely to give rise to any heightened methane gas management risks.  However, these are the main hydraulic mining hazards that Solid Energy has encountered over the time it has been using the mining method on the West Coast of New Zealand.  I want to talk about the expertise in hydraulic mining.  A copy of the Spring Creek organisational structure is attached.  This is similar to any underground mine of a similar size.  The difference from the conventional continuous mine or a Longwall operation in the specialised hydraulic elements and the expertise to install, maintain and operate the integrated high pressure pumping system, coal slurry infrastructure, the contract support system and the de-watering operation.  The ventilation requirements are again, similar to other underground operation that is mining coal that is gassy and highly prone to spontaneous combustion.  The operation does differ somewhat from a Longwall operation and the very close interaction between the monitor operators, extraction co-ordinator, extraction superintendent and the technical staff, in particular the ventilation engineer.  Solid Energy has the benefit of research into the hazards design and constraints and the intricacies of hydraulic mining starting with the research and development programme at Strongman Mine in 1992.  Solid Energy bought up a wealth of in-house knowledge and expertise through research by the trials at Strongman and by discussion with classed hydraulic mining practitioners.  The relationship with Oki and others from Mitsui was invaluable in gaining a starting knowledge into the equipment options, the critical controls and effective use of the monitor.  Solid Energy staff had visited organisations with experience in hydraulic mining and in the manufacture of hydraulic equipment in Canada, China and Japan.  Experience of those people involved hydraulic mining at Spring Creek included general manager of underground operations,” sorry restate that.  “As the general manager, that’s me, of underground mining operations I have 39 years experience, most of this has been with underground mines including the past 31 years in New Zealand conditions.  The mine manager at Spring Creek has 30 years mining experience at Huntly and on the West Coast in management and technical positions.  The extraction superintendent at Spring Creek has 30 years experience gained in a variety of roles at Spring Creek, Strongman, Strongman No 2, and other smaller mines in the Grey District.  The ventilation officer has 40 years experience including appointments as mine manager, chief inspector of coal mines and mines inspector more than 20 years of this experience was in the Greymouth operations.  And the extraction co-ordinator has 30 years experience in the Grey matter coal field in a variety of roles.”  Going on to talk about the hydraulic steps that Solid Energy takes to hydraulic mine safety at Spring Creek.  And this section of my statement details how Solid Energy has responded to the risks that can be associated with hydraulic mining and therefore need to be managed in a specific way.  “Spring Creek was originally established with two stone drives accessing the coal seam from the surface.  The intake roadway is used to transport men and materials while the return roadway contains the coal conveyor system, the pump line supply high pressure water to the monitor, the low pressure water line and the slurry pump line that transports the fine coal slurry to the stock pile and load-out plant for de-watering and processing.  A return roadway is the second means of egress of escapeway in the event the main intake roadway is not available.  This second means of egress has a concreted walking surface for much of its length and the mine is equipped with a CABA system in addition to belt worn self-rescuers.  This system meets our health and safety requirements for the current mine plan.  To meet our ventilation requirements as the mine develops beyond the current mine plan we have commissioned a study into the options for establishing a third entry and have selected up a third option which is an upcast shaft and new fan.  The feasibility study and design of this option is underway.  Once a new shaft is installed the existing return would become an intake airway allowing the second means of egress to be a segregated intake separate from the main travelling road.”  Before discussing through your risks in paragraph 34 in greater detail, at a general level mine safety depends on three broad considerations.  “The mining plant infrastructure and equipment must be fit for purpose.  For example, the mine design, size of roadways, the number of roadways, the main fan installation, ventilation and mobile plant must be fit for the job.  These are all fundamental attributes without which a safe operation is not possible.  Secondly the mine needs to have a standard system of operation.  Solid Energy calls this a mine operating system.  It is a statement about how we do things, breaking down every part of the operation into a series of processes which control the way in which the job is carried out.  The third area of consideration for a safe operation is ensuring the competence and experience of the people involved and the culture that is established at the mine.  In this regard hydraulic mining is no different from any other mining method or operation.  An organisational structure is required that has the appropriately qualified people with specific roles and responsibilities and all these people need to have sufficient training, expertise and experience to carry out their role.”

Q. Just pause there Mr Smith.

the COMMISSION:  

Q. Can I just ask one question Mr Smith before we adjourn.   You’ve used the phrase “lift” in relation to the operation of the monitor, can you just, for the avoidance of doubt, define a lift for us?

A. A lift is a, if you can refer to this – the diagram.

Q. Yes.

A. And one, two, three, four, five, six are all what we would call lifts.  So they’re a part of a, a smaller part of a pillar that we are cutting with the monitor to lift off.

COMMISSION ADJOURNS:
5.00 PM
Commission resumes ON TUESDAY 22 NOVEMBER 2011 AT 10.02 AM

CRAIG LINCOLN SMITH (RE-AFFIRMED)
examination continues:  mr stevens

Q. Mr Smith, can you continue reading your brief of evidence from paragraph 43?
A. “Matters which can be more specific to hydraulic mining include the planning process.  This can differ from, for example, longwall mining as the layout of a hydraulic mine is largely built around the encountered geology.  The operation of the monitor can also be different from longwall mining in that the skill, experience and judgement of the operating in adapting his process to what is happening at the mining face is important.  By this I am referring to the fact that operation of the monitor is carried out remotely.  Visibility is poor due to the environment around the monitor being filled with water vapour.  The operator must be able to see the monitor barrel to gauge both the vertical angle and the horizontal angle.  He also needs to be able to see the disposition of the jet as it leaves the nozzle.  This aids in determining nozzle wear which lowers cutting efficiency.  The operator must then rely on the less direct signals he receives to maintain a preferred cut sequence and to maintain good productivity and to carry out the job safely.  The signals the operator relies on include, the noise of the monitor jet; the size of the coal lumps in the slurry; changes to the water flow coming from the face; the noise of falling coal and stone and the gas readings he receives from the sensor mounted in the panel return.  Using this information, the operator is able to build and maintain a mental picture about what is happening in the face area and is able to maintain the designed mining process.  Prior to extraction commencing in a hydraulic mining panel, a series of operational safety reviews are conducted.  These include technical risk assessment to ensure all controls are appropriate and in place, and authority to mine is issued, a permit to mine is produced and authorised to cover the immediate week’s activities and applicable triggered action response plan, the TARPs and standard operating procedures, the SOPs are reviewed and updated if necessary.  
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A. At Spring Creek there are 18 SOPs and a series of TARPs which relate to extraction activities.  To assist the Commission I have selected some of the relevant SOPs and TARPs which are attached and marked as indicated below.  I've also attached as examples an authority to mine and a permit to mine.  One difference between Spring Creek and Pike River that I’m aware of is that Spring Creek is not equipped to drill long inseam bore holes to help determine the structure of the coal seam ahead of mining.  Nor do we practice methane drainage.  We do, however, get some further definition of the seam by drilling inseam bore holes up to a maximum distance of 120 metres.  Our strong preference is to ensure these holes are confined to the planned panel limits.  That is we drill in the direction of the panel advance.  The principle reason for this is to ensure that we do not create a spontaneous combustion risk by establishing a potential airway between future mining areas.  Our procedure is to grout boreholes after drilling to minimise the risk of methane filled holes that may be breached by future roadways, however, this can be very difficult especially if the gas pressure is high and it is not guaranteed that all bore holes can be successfully filled with grout.  We have a very prescriptive procedure for advancing in the vicinity of old bore holes that assumes they potentially contain methane under pressure.”  I've attached a copy of the relevant document Intersecting Boreholes In Mine Workings.  “Strata control and gas in particular methane are monitored throughout the life of each panel from development through to extraction.  Periodically and at the end of each mining panel we would conduct a review of the strata controlling gas monitoring results.  Such reviews would consider the original risk assessment and outcomes of mining the panel to review whether their control was sufficient.  Should there be any departures from the expected range of conditions then these will be considered and we would also consult with our experts in the relevant fields. For strata control this would typically be a consultant strata control technology, in effect is SCT, and for methane and ventilation issues Andy Self.  Further background details – please refer to the hydraulic mining monitor extraction paper produced by Greg Duncan and Chris Menzies, that’s attached.  The Spring Creek Mine panel design guidelines are also attached.  In general terms the design and dimensions of panels will be dictated by a combination of the encountered geology and the performance and cutting ability of the monitor.  At Spring Creek the panels are generally 135 to 150 metres wide and the total pane life is typically nine months.  
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A. The extraction sequence is designed to create a relatively straight goaf line and for the retreat operation to be continuous.  However, the operation does result in incremental goaf collapses as opposed to a more continuous goaf draping or collapse that may be expected or achieved in a longwall operation.  Those collapses which may be in the order of 30 metres by 30 metres by 10 metres in size are unavoidable.  The principal hazard of such goaf collapses is a potential for relatively large volumes of methane to be pushed into the panel return over a short time interval.  This hazard is discussed in relation to methane gas management below.  As I have previously stated the geology determines to a large extent the dimensions of each panel and the mine layout.  Within these constraints panels are designed to ensure a safe operation.  The length and width of the panels are restricted to ensure proper strata management and pillar loading, relatively fast retreat and good seam recovery.  Pillar dimensions are 30 metres wide between centres and up to 100 metres in length.  Minimising cross-cuts is beneficial for the monitor operation and a system maximising recovery and continuous goaf collapse.  Various experts have been consulted in the determination of the panel, pillar, roadway and barrier dimensions, in particular SCT.  The cleat direction in the coal can influence productivity, but it is usually a secondary consideration at Spring Creek, the more important variables being the dip of the seam and the location and strike of the major faults.  Ventilation design.  Ventilation design is complex.  At a basic level it needs to take into account the coal characteristics, in particular the in situ gas content of the coal and the rate at which methane will be liberated during the mining process.  A number of mining faces, the planned level of production and the resulting volumes of gas that will be liberated, fundamental inputs to ventilation design.  The number of roadways and ventilation infrastructure to ensure sufficient ventilation quantities will ultimately be determined by the size of the mine.  Both the production level at which the mine is anticipated to operate and the physical extent of the mining operation.  The mine is very expansive, the mine resistance may be proportionately high.  Mine resistance is the frictional effect of the roadway on the airflow and increases as the air velocity increases.  The resistance of rough-sided and irregular roadways is also higher.  To maintain ventilation pressure at an acceptable low level additional roadways may be required to reduce air velocity.  Spring Creek coal is moderately gassy with in situ methane content of approximately four cubic metres per tonne of coal.  Methane liberated by the mining process, that is not diluted and taken out of the mine by the ventilation system is allowed accumulate in the goaf.
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While the accumulation of methane in the goaf is not unique to hydraulic mining, how the goaf is managed during the extraction process and the likelihood of roof collapse in the goaf pushing relatively large volumes of methane into the panel return, are different to, for example, longwall mining.  The objectives of the hydraulic mining process are to ensure the rate at which methane is admitted into the panel returns within the capacity of the ventilation system to dilute it to a safe level, to maintain the maximum amount of methane possible in the goaf to ensure the goaf atmosphere is inert and to maintain a narrow gas fringe at the goaf edge.  The mine design and operation of the monitor is aimed to achieve these outcomes.  The objective is to maintain a low resistance airway across the face of the lift to minimise the amount of air entering the goaf.  If the pressure across the mining face exceeds a predetermined maximum, a new airway, we call that a split road, is required to be mined using the monitor.  To manage the volume of methane being discharged, the monitor uses the gas readings from the panel return sensor.  We call that the cab point sensor.  The face pressure reading from the face monometer and that’s relayed by the surface control room operator and his own sense as in experience to alter the position of the jet.  Following a raised emission of methane the operator may order the bypassing of the high pressure water to interrupt coal production.  Methane can be driven from the goaf into the panel return via either the anticipated progressive roof collapse or by the action of the monitor itself.  The percentage of methane in the return needs to be kept below one and a quarter percent.  The operator is not able to prevent goaf falls and the mining method is designed for and requires these to happen.  The operator’s objective is to recover the design for or the maximum amount of coal before the stone roof collapses and requires the operator move to the next lift in the sequence.  The operator is however able to effectively control the action of the monitor to avoid the water jet from displacing large volumes of accumulated methane.  Continuous methane reading he sees on the readout in the operator cab from the cab point sensor, gives him a real time update on how well he is managing this process and allows him to adjust the monitor if the gas level significantly increases.  Early in Spring Creek’s life some work was carried out to test whether bleeding methane from the goaf through a borehole was useful in helping to control the gas fringe.  The test was hampered by an inability to accurately monitor methane levels throughout the goaf to ensure an inert atmosphere was maintained and it was concluded that there was no advantage in pursuing this option as a strategy to control the size and placement of the gas fringe.  A further measure to manage methane is that it would be typical or standard practice for Spring Creek to suspend hydraulic extraction and isolate power to the conveyor belt in the return during periods of rapid barometer fall.  As with other pillar extraction methods, the hydraulic method of lifting of pillars results in goaf falls.  Lifts are designed to best ensure the coal can be fully recovered before the goaf roof collapses.  Falls can result in a relatively large quantity of air with an elevated methane content being pushed out of the goaf and into the panel return and potentially into the intake roadways.  To provide an additional safeguard in the eventuality of high methane levels being discharged into the panel return, a series of louvers installed in the panel ventilation stoppings are activated to short circuit intake air into the return to dilute the higher methane concentration and to reduce the flow to the face, thereby controlling the rate at which the face is degassed.  These louvers are commonly referred to as dilution doors.  The schematic plan in figure one shows the indicative location of the multiple sets of louvers and the location of the methane sensors which automatically activate the louvers at preset methane levels.  The louvers are constructed locally of steel and operated by a compressed air ram.  They are set into ventilation stoppings made from steel mesh and sprayed concrete.”  And I need to elaborate,” some of those stoppings close to the face are made of temporary materials rather than steel and concrete.   “The louvers are recovered on the retreat and reinstalled outbye so that a functioning system of three sets of dilution doors is maintained.  Just as between the gas sensors and the panel return and the location of the louvers these sensors control, is calculated to ensure the dilution doors open ahead of the raised methane concentration arriving at the relevant crosscut.  The system design allows for a delay of up to 10 seconds between methane arriving at the real time monitor and the relevant dilution door opening.  I understand this to be a conservative estimate of the time required for the monitor to process a gas sample.  Impact to the development ventilation quantities when all louvers are open has been measured and there is only a very marginal impact.  This is the impact to the development ventilation operations elsewhere.  In other words, operating the dilution doors, does not adversely affect ventilation in other parts of the mine, or disturb the proper functioning of the ventilation system overall.  My understanding of the Spring Creek ventilation –
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Q. Mr Smith, I’ve had a request if you could please slow down somewhat in your reading speed because the stenographers cannot keep up with you, so while we may be appreciative of the pace, if you could please reduce it somewhat.

A. Certainly.  “My understanding of the Spring Creek ventilation bypass dilution door system is that one set of doors was introduced into the ventilation plan around 2005.  This system was extended to allow for a secondary set of doors in 2006.  The current set up using three sets of doors was established in 2008.  This progressive refinement was driven by risk assessments which are carried out routinely and particularly as part of a post-panel evaluation that is conducted at the conclusion of each panel.  Between 2008 and 2011 there have been a total of 23 level 3 responses where the gas level and volume has been such as to activate all three sets of louvers.  I have evaluated the data as far back as 2008 and confirm that the maximum methane level achieved beyond the panel entry during this period was 2.7% methane.  The list of all level 3 response occurrences is attached and marked.  The system also trips power to all electrical infrastructure in the return airway outbye of the panel.  This trip is set at 2.5% methane.

Q. Mr Smith, if I can just get you to pause at the conclusion of your paragraph 71, and just take you back to, at paragraph 65, you referred to and partly took as read that “hydraulic extraction was suspended, particularly where there were barometer falls of, for instance, 1 hPa an hour.”  Are you able to say if any of those 23 level 3 responses you just referred to in your paragraph 71 were because of barometer falls?

A. Yes, I can.  I haven’t got – we haven’t got the data to confirm exactly, but I’m advised by the mine manager that approximately half of those were the power had already been isolated as a result of the barometer conditions.

Q. Yes, so that wasn’t tripped?

A. No.

Q. It was actually turned off by the appropriate person in the mine?

A. That's correct.

Q. Yes, thank you.  Could you continue reading please at paragraph 72?

A. “All mobile electrical equipment is also equipped with methane sensors set to trip power at 1.25% methane.  The TARP which describes the activation levels for the movers and the actions required of the various personnel is attached.  An indicative location of the primary, secondary and tertiary louvers is shown in figure 1.  How these louvers operate can be summarised as follows:  Under normal operating conditions the methane level in the return is 0.3% to 1.0%.  This reading appears in the operator cab and also in the surface control room.
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A. All louvres are in the closed position.  Approximately 25 cubic metres per second of air is passing the operator and 15 cubic metres per second is entering the return through the panel dilution regulator.  Together that makes up approximately 40 cubic metres per second entering the panel.  Should the cab point sensor register 1.25% the operator will have already seen a rise in the methane level and taken steps to lower the amount of methane being produced.  At one and a quarter percent, the first set of primary louvres open.  So within the primary louvre position there is two louvres operating independently so at one and a quarter percent the first set of primary louvres open bypassing approximately six cubic metres per second from the face into the panel return.  Should the cab point sensory register one and a half percent methane the sensor opens the second set of primary louvres.  Should the secondary sensor register one and a quarter percent methane, this would trigger the opening of the secondary louvres, so this is the second set of louvres.  Again there’s two sets of louvres for these operate as one.  The secondary sensor – should the secondary sensor register 2.5% methane this will trigger the shutting off of power to the belts and other electrical infrastructure in the return roadway.  The tertiary sensor registers 1% methane and this triggers the opening of the tertiary louvres.”

Q. Mr Smith again please just before you go on to paragraph 75, can I therefore get you to confirm that the primary louvres have two doors and those two doors operate independently?

A. That's correct.

Q. And the secondary louvre also have two doors but they operate as, effectively as one door?

A. Yeah, that's correct.

Q. And the tertiary louvre is a single door?

A. It’s a single louvre, yes.

Q. Could you please continue at “C Spontaneous combustion control?”

A. “All coals oxidize.  This oxidation is an exothermic reaction that produces among other gases carbon monoxide.  As the temperature of the coal increases the chemical reaction becomes exponential with an increasing rate of temperature increase culminating an open fire.  This process is variously called spontaneous combustion and self-heating.  Different coals have differing propensities for spontaneous combustion.  These factors can be intrinsic as well as extrinsic.  Intrinsic factors include coal rank, particle size, gas content, mineral matter and moisture content, with rank being the most important variable.  Extrinsic values include site conditions, geological factors, mining factors with possibly size distribution and air supply being the more important.  There are a number of measures used to determine different coals spontaneous combustion propensity.  The more common measure adopted in Australia and New Zealand is the R70 self-heating rate developed by Beamish and others.  Using the R70 index an intrinsic spontaneous combustion propensity classification for Australian and New Zealand coals has been developed.  In this classification coals are classed from ISCP class I for coal having a low spontaneous combustion propensity through to ISCP class VII for coals having an extremely high propensity.  Coal from Spring Creek Mine has an R70 of approximately five (this is equivalent to class V and it has a high propensity).  Referring again to the extrinsic factors that affect the progress of spontaneous combustion, the conditions at Spring Creek which have the greatest potential to give rise to accelerating spontaneous combustion are within a mining goaf in an extraction panel.  Large quantities of broken coal are left in the presence of oxygen and a low airflow.  These conditions may allow the oxidation process to continue, but with an airflow that will insufficiently cool the spontaneous combustion reaction.  A recovery rate in Spring Creek hydraulic mining panels is generally a little over 60% including coal sterilised and barrier pillars.”  That’s barrier pillars, a typo there.

the commission:  

Q. Sorry barrier?

A. Pillars, P-I-L-L-A-R.  
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examination continues:  mr stevens

A. “This means significant quantities of coal are left in the goaf and as already noted the risk of spontaneous combustion needs to be managed.  The primary measures to minimise the risk of spontaneous combustion in the goaf are:  panel design, and that’s designing panels that allow relatively rapid retreat and the creation of an extinct atmosphere well ahead of when accelerated spontaneous combustion is expected to occur.  2, minimising the loose and broke coal left in the goaf.  3, ensuring the maintenance of an extinct atmosphere in the goaf while allowing it to fill with methane and finally, preventing the ingress of oxygen.  Continuous monitoring of goaf gases is essential to give early warning of spontaneous combustion trends.  The available responses to an accelerating heating occurring in the goaf are limited.  Spring Creek is equipped with a nitrogen manufacturing plant that has been found to be a useful aid to quickly inertise mined-out areas, but in most accelerating heating situations, the best and most reliable practice is to immediately seal the area off.”

Q. Just pausing there Mr Smith.  What preparation do you have for being able to take nitrogen to a panel before you commence mining it?

A. We have a permanent reticulation system from the surface nitrogen generation plant, which is connected to all extraction places, so there’s a permanent system which is then expanded to a new place before it starts retreating.

Q. Yes, thank you.  Would you continue please at paragraph 80?

A. “Ventilation experts Andy Self and Roy Moreby have advised on Spring Creek’s processes for managing spontaneous combustion.  Technical and operational staff are also very experience in mining on the West Coast and working with a coal which has a high spontaneous combustion risk.  Gas training and spontaneous combustion instruction have been provided to Spring Creek mining personnel by SIMTARS.  Talk about permanent seals.  An important safety measure is that the foundation work for permanent seals, we refer to these as prep seals, is constructed before any extraction from a panel commences.  Doing this means that in the event of any evidence of spontaneous combustion is detected, the panel can be sealed with permanent fit for purpose seals within one shift.  The specifications for constructing permanent seals, ventilation stoppings and other ventilation structures are set out as part of the Spring Creek ventilation management plan.  In general terms, Spring Creek seals are made of a gypsum type cement product, termed Pitcrete, it’s a proprietary product, sprayed onto a steel mesh to various thicknesses to achieve a set pressure rating.  Pre seals involve grouting the ribs, roof and floor to prevent leakage and constructing a steel and concrete frame into which the permanent seal can be built.  

Q. Again if you could pause please, at the end of paragraph 81, can I take you please to the authority to mine, or ATM, for panels 7B and 7B extension – that’s .008, Ms Basher.

WITNESS REFERRED TO DOCUMENT 

Q. Can you confirm that that’s the ATM for those panels?

A. Yes, that's correct.

Q. And can we go please to the second page?

A. Yes.

Q. Would you anticipate that those people in those positions would have reviewed that document?

A. Yeah, they’re the people that are responsible for the various elements in the authority to mine, that's correct.

Q. And would you expect that there would’ve been a signed copy within the files?

A. Yes.  There should be.  This is an electronic copy here and I’m advised that the process has been to have signed copies with the technical manager and we’re making steps to ensure that the actual electronic copies of these documents are signed.  The technical manager’s the only person that has control of this, these documents, but, and I’m certain that the original has been signed.

Q. Yes, and the authority to mine, do they set out to minimum standards?

A. Yes, they do.

Q. Can I take you please, in light of your paragraph 81, where you talk about “the prep seals involving grouting of the ribs, floor to roof to prevent leakage and construction of a steel and concrete frame into which permanent seal can be built, could we go to 2.4.4 of the document please.  It’s page 16.  And could we highlight 2.4.4 please.
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WITNESS REFERRED TO DOCUMENT 2.4.4

Q. Are you familiar with that paragraph Mr Smith?

A. Yes, yes.

Q. And does that suggest that the frame actually isn't put in at that stage?

A. That’s correct, that’s what the ATM allowed for, that there was difficulty with constructing the preparatory wing walls as a result of the coal fluming past the wall that’s damaging them but we have during the process of panel 7B, we did manage to construct the prep seals which prevented that happening.  So whatever, if there is a difference there, it’s an improvement that was created during the installation of the newly supplied prep seals.  

Q. So returning please to your paragraph 81.  Your last sentence at paragraph 81 that you do construct the steel and concrete flame, that is in fact correct?

A. Yeah that is the standard now and it was what was applied to that panel that the ATM referred to.

Q. Could you continue reading please at paragraph 82.

A. “A tube from a tube bundle is also built into the seal so that the atmosphere on the goaf side can continue to be monitored after sealing.  Depending on the circumstances and operational requirements at Spring Creek, a permanent seal will commonly comprise two seals with the outbye seal being designed to withstand 20 PSI of pressure.  The cavity in-between the first and second seal is then filled with nitrogen to make it inert and eliminate any potential oxygen source from the goaf as quickly as possible.  The goaf beyond the second seal will self- inertinise with methane although the addition of nitrogen will accelerate this process.  The operation of the monitor is carried out remotely to safeguard operating personnel.  The operator controls a monitor from a cab that is positioned in an intake roadway at a minimum of 14 metres outbye of the monitor itself.  For location of the cab as prescribed in the relevant SOP.  An indicative first monitor and operator cab positions are marked in figure 1.  The particular risks of hydraulic mining to the operator are from the slurry travelling back from the face and the potential for an irrespirable atmosphere due to methane from the goaf.   To mitigate these risks the monitor operator sits in an enclosed cab that has its own communication system.  A methane detector is located in the airway adjacent to the cab.  A forcing auxiliary fan located outbye of the cab ensures a high velocity of air stream is delivered at the monitor.  The cab is also equipped with a compressed air supply to safeguard the operator in the unlikely event a major goaf fall forces methane into the intake as far as the cab.  In all the years of hydraulic mining at Spring Creek, the compressed air supply has never been required to be employed.  The operator cab is suspended from the roof by chains.  This is to guard against the risk posed by large amounts of cold water slurry flowing past the operator.  As well as suspending the cab, Spring Creek has strict controls on when work can be carried out in any active flume road.  The relevant SOP prescribes that neither the operator nor any other person is permitted to advance beyond the cab while the monitor is in operation, that’s when it’s at full operating pressure.  At some point ahead of the 3rd of November 2010, Matt Cole an engineer working for Pike River contacted staff at Spring Creek.  Matt is a contractor and has previously undertaken some work for Solid Energy.  Matt used his contacts at Spring Creek to seek some advice about how Pike could improve its cutting rates and coal production from the Pike River trial panel.  Solid Energy agreed on an informal collegial basis to observe the hydraulic monitor in operation and see if it could offer any advice.  Solid Energy understood the slow cutting rates at Pike were causing particular concern and frustration amongst Pike management.
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A. On the 3rd of November 2010 the following Solid Energy employees from Spring Creek Mine visited Pike.  Greg Duncan, the general manager and statutory mine manager of Spring Creek.  Thain McKenzie, the hydraulic monitor operator.  Ian O’Neill the extraction co-ordinator and Chris Menzies the extraction superintendant.  Each of these people has 20 to 30 years of experience in mining on the West Coast.  The Solid Energy group arrived at Pike River at approximately 10.00 am.  They were met by Matt Coll.  While on the surface they also met with Doug White, George Mason, Terry Moynihan and a Pike geologist.  Solid Energy group undertook a standard induction on the surface before entering the mine.  They were accompanied underground by George Mason and Matt Coll.  While underground the Solid Energy group visited the underground monitor pump station that was near Spaghetti Junction and the trial panel including both the intake and return roadways, the cross-cut, a view into the goaf and the hydraulic mining set out, that’s the guzzler and the monitor.  They didn't visit any other parts of the mine, such as the main ventilation fan or development areas where the roadheaders, continuous miners and in-seam drill rigs were operating.  Solid Energy has no knowledge of the systems Pike had in place for monitoring gas at the extraction phase or whether the operator had access to gas monitor equipment from where he operated the monitor.  Solid Energy was not made aware of what training Pike’ monitor operators received nor were the systems and processes Pike had in place for managing and carrying out its hydraulic mining operation safely discussed.  The purpose of the visit was to see how the monitor itself was being used to cut coal.  The Solid Energy group was underground for approximately two hours.  The group saw the monitor cutting for approximately 15 minutes.  The remainder of the time was spent travelling to and from the panel.  A couple of SMV breakdowns I understand and waiting for the monitor to start up.  It was while waiting for the water to come that the group walked around the trial panel and looked at the return and cross‑cut roadways.  A few days after the visit Chris Menzies and Ian O’Neill met with Matt Coll to give their advice about how the monitor was being operated and suggested various changes that could be made to the technique.  If the monitor had been pulled back just prior to the visit and during the visit was being used to put a first split into the rib.  It was obvious the coal was quite hard and cutting appeared to be extremely slow.  Based on their experience the Solid Energy group thought that the cutting technique being used was unsuitable for the conditions.  They concluded that technique was the primary contributor to the low cutting rates, rather than for example, coal hardness.  Spring Creek has coal that is equally as hard, if not harder, than coal at Pike River.  Specifically the following was observed.  There was poor technique for the methodology for the hard coal conditions.  In particular Thain McKenzie observed that the operator who was on-shift during the visit and cutting the first split was inexperienced.  He moved the nozzle up and down 60 to 80 times within a short period without extracting coal.  The water running past the operator was running clear.  This does not match Solid Energy’s experience about how best to use the monitor jet to cut the coal.  The jet should make slow lateral progressions in addition to its vertical movement so that the water hits and manipulates the cracks in the coal.  The operator wasn’t using the right angle or lateral movement to do this.  It appeared that the design of the jet needed to be improved.  Thain McKenzie asked to see the nozzle on the monitor, however Matt Coll did not want to show him and gave the impression he did not think it was important.  This is contrary to Solid Energy experience and staff at Spring Creek are always trying to improve the design and quality of the jet.  There was a large amount of framing and a large support structure around the monitor which obstructed the operator’s view of the jet and nozzle.  Visibility from the monitor controls at the guzzler was extremely poor.  The operator was unable to see the full range of the monitor barrel’s movement.  The monitor was positioned on tracks which appeared to make it difficult to manoeuvre and probably much slower to pull back.  There did not appear to be any mining-induced stress, I refer to this as weight on the coal to assist with the monitor breaking it up.  This is not a technique issue, but rather a difference in the conditions at Pike River that Pike was going to have to deal with.
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A. The set up of the hydraulic monitor and associated equipment was materially different to that at Spring Creek.  Solid Energy group’s impression was that the equipment was larger and more complex in its design than necessary and the Pike staff lacked experience with it.  This was likely to make the set up prone to downtime and slow production.  The panel was still very much a trial and Pike was not ready to move to full production.  Pike was trying to extract coal without fully understanding the conditions or investing in necessary development and infrastructure.  For example, at the time of the visit, only one pump was being run, I think this meant that the monitor was at half-capacity, because the fluming slurry system couldn’t handle the full production.  The Solid Energy group commented to each other about the following after the visit:  lack of stone dust in those places the Solid Energy group visited.  High levels of coal dust, poor floor conditions of the roadways, the breaking down of the SMV vehicle, good ventilation volumes in the trial panel, and that the ribs were in very good condition.  No dilution doors were observed during the visit. Pike had previously sought and obtained advice from Spring Creek about its dilution door system and was therefore aware of how the Spring Creek dilution doors were designed and their intended purpose.  Greg Duncan’s read Steve Wylie’s statement and notes his comment at paragraph 88 that ‘dilution doors were not operational and had no impact on the operations of the hydro panel’.  In Solid Energy’s view, dilution doors are particularly important when hydraulic mining in gassy mines.  They have been developed over a number of years to form a key part of the hydraulic mining operation at Spring Creek. On the day of the visit the door in the stopping in the first cross-cut was padlocked.  The Solid Energy group thought it unusual for such a door to be padlocked, but they were not aware of Pike’s systems and processes.  Solid Energy has seen a copy of the document TR.001.0194, which is an email sent by Peter Whittall to the directors of PRC on the 4th of November 2010.  In this email Mr Whittall wrote, ‘Main production issue being addressed is the tonnes per hour output of coal from the hydro-monitor.  System operation is good and availability higher than forecast.  But actual coal output from the face is well down on expectation in these early cuts as the nice hard coal just wants to stay there.  We had a visit from the senior Spring Creek management and hydro team yesterday who inspected the face and observed operations.  They concluded that our systems and cutting techniques were consistent with their own and had no significant advice to offer at this stage.  We are working on techniques and observing roof falls et cetera and learning.  Signed, Peter’.  The Solid Energy group strongly disagree with these comments.  No comment was made on Pike’s overall systems.  The Solid Energy group was underground for a short time and was focussed on observing how the monitor was being operated.  The cutting techniques observed were not consistent with the methods employed at Spring Creek and advice on how to improve the technique of monitor operators at Pike was given.  Other observations from the visit.  The lack of experience and qualified staff at Pike River with knowledge about hydraulic mining was apparent.  It was clear that Pike needed more information about hydraulic mining and advice on how it could improve production.  George Mason appeared out of his depth.  For example, one of George’s managers told him to go along with the Solid Energy group as he might learn something.  The comments in Steve Wylie’s statement to the Commission that he was not involved in any risk assessments is also concerning given his position and responsibilities.  There appears to be a lack of training and experience.  The PRC geologist the Solid Energy group spoke to asked a lot of questions about hydraulic mining and commented that he wasn’t used to working in a coal mine.  By contrast, the monitor operators didn’t ask any questions despite their inexperience.”
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Q. Mr Smith, can I take you back please to paragraph 68 of your brief where you talk about the louvers being constructed of steel and operated by compressed air ram and they’re set into ventilation stoppings made of steel and mesh sprayed concrete.  And then you interpose there that some stoppings were temporary.  Firstly, could you indicate with reference to figure one where there might be a temporary stopping?

A. Well in our procedures for developing panels we are permitted to have the last six stoppings outbye of the face are able to be temporary.  So in this, if this had been the start of the operation, if there hadn't been a goaf edge and that had been the size of the panel, then our procedures would've allowed us to have these four stoppings as temporary stoppings.  All the stoppings in the main roadways past the junction of this panel would've had to have been permanent stoppings and this is denoted by this double line here.  if this panel had extended say twice the distance before extraction had commenced, then these initial two or three stoppings would've had to been made out of permanent materials before extraction could've commenced, or on development rather.  So these procedures are around the development process as to ensure that the number of temporary structures is minimised.

Q. So typically in a panel before you commence mining, you will have permanent stoppings put into that panel?

A. It is as I say depending on the length of the panel there will be only, it’s only permitted for the last six stoppings in a extraction panel to remain as temporary constructions.

Q. And all the rest must be permanent?

A. That's correct.

Q. Yes.  You, although taken as read you've referred to a number of documents that were attached to your evidence.  Particularly TARPs and SOPs and those documents all are dated post the Pike explosion.  Were those documents produced only following the explosion at Pike?

A. No they’re all existing documents.

Q. So can you explain please to the Commission why those dates would all be after the Pike explosion?

A. We have something like 180 odd SOPs which cover all the activities in the mine and these are regularly updated and every time there is an update, a review, whether or not there's any changes to the content, it’s re-dated so we have a continuous updating review process and that would require the dates to change on the current documents.
Q. You've also referred to compliance managers at Spring Creek Mine.  Are you able to give the background to why you have compliance managers?

A. Yes, it’s a little bit of a long story.  We introduced another line of management at East Mine that I was responsible for, prior to my current role, as a result of the large turnover of staff at that operation.  We were losing a lot of staff and continued to lose a lot of staff to Australia and so we were heavily into recruiting new miners and tradesmen and training those and putting them into operational roles.  And while our training processes is very robust we decided that it was necessary to put an additional line of management in there that were experienced to cover the 24/7 operation with a particular focus on compliance.  They were there for their experience, but I experienced to the young teams that were there, but particularly they were focused on compliance and that system worked very well and when I was pointed to this current role late in 2010 I commenced discussions with the mine manager at Spring Creek about adopting the same management structure and we’re currently in the process of filling those positions and re-organising mine around them.
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Q. And approximately when did you introduce that system to Huntly East?

A. I can't remember its 18 months, two years ago, something like that.

Q. And the proposals to implement the same system at Spring Creek, was that before – was that initiated before or after the Pike River explosion?

A. I can’t recall when I had conversations with Greg Duncan.  I was appointed to the role in the December 2010 which brought Spring Creek under my wing.  But I was having discussions about the mine back as far as August/September, so I’m sure I would've spoken about the logic and the advantage of having that extra line of management.

Q. I previously referred you to the authority to mine of 13th September 2010 and took you to the page of the people consulted in respect of that ATM.  The SOPs that you have attached are also on their face unsigned.  Are you able to say whether those SOPs in fact would have been signed?

A. I – yes I have checked that with the technical manager and yeah, the hard copies are actually signed.

Q. And a final topic please, I just want to ask you some questions about unannounced visits from the mines inspectors.  Do you recall this happening at Huntly East sometime a few months ago?

A. Yes, it happened once.

Q. And how was it brought to your attention?

A. I was offsite and the colliery clerk from East Mine rang me on my cellphone and advised me that the inspector Mike Firmin was onsite and wished to go underground.

Q. And did you speak to Mr Firmin?

A. Yes, I asked – I asked the secretary to bring Mike to the phone and I spoke to him about it.

Q. I think – well we know that he was permitted to go and inspect.  How was that inspection facilitated?

A. I had a brief discussion with Mike on the phone about, about his motivation and particularly about the difficulty that the impromptu visit gave us.  We arranged for the compliance manager on shift to come out of the mine to accompany Mike on his tour of inspection and I did talk to Mike about the difficulty this posed on mine operation and I did ask for an opportunity to talk to him at some future time to understand what process he wanted to put in place and particularly so that I could confirm I suppose that inspection visits on – outside of dayshift where there’s no senior staff that are able to actually accompany him made it difficult to run the operation.

Q. And I think there was a subsequent meeting, can you confirm with John Kay, Paul Hunt, Bill Cowley and Lincoln Smith and yourself?

A. Yeah, that's correct.  Yes.  They – the meeting was for another matter, they were reviewing the recent DOL audit and I attended the meeting to sit in on that review and also to have this discussion.
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Q. And at that meeting, what if anything did you ask about what motivated the visit?

A. Well I was keen to clarify a couple of things.  The first was that I made it clear to Mike and John Kay that it was their prerogative to visit the mine whenever they felt the need to and as frequently as they felt the need to and that we would do our best to facilitate that and make that as efficient as possible, but I did say that we don’t have – if these visits can happen anytime round the clock, but if they’re unannounced the there would inevitably be a delay while transport and personnel were made available, so that was the first thing I wanted to make it clear was that, it was his prerogative but if it was unannounced there would inevitably be delay for him and he needed to understand that was not designed to frustrate, it was just a fact of life.

Q. And just on that point about delay, would the delay – did you discuss whether the delay might be the same for dayshift as for afternoon or evening shifts or was there some difference discussed?

A. Well I can't recall exactly.  I said, “Any unannounced visit is going to create some delay.  We don’t have people sitting around waiting.”  The other issue that I discussed and was very keen to understand was what was motivating the visits.  Whether it was as a result of this inquiry, a response to the fact that he done any unannounced visits or visits on backshift or dogwatch or whether he had concerns about things going on in backshifts, non-dayshift, I put non-dayshift part of the operation, that he was being made aware of and ...

Q. Why did you want to know what?

A. It’s very concerning.  You know, we have a culture and a system where we actively encourage and facilitate people communicating any issue they have either with their supervisor or their supervisor’s supervisor of direct to the production manager or direct to the manager or direct to me or if all those fail through the Safety Steering Group.  So there’s a number of avenues for people to actually raise issues and if they weren't raising them through this process then that was a concern.  The second concern was that if there were issues that we weren't aware of, then that was a hazardous situation and we needed to understand confidentially if it needed to be, if there were personnel problems then we needed to battle with those and I encouraged Mike to share with me what his concerns were and I’m afraid I didn't get any sense actually about whether it was any of those reasons or whether it was purely a desire for him to carry out an impromptu inspection for the sake of it.

Q. And on his last few visits, do you know if he’s been accompanied on those by the mine manager or has it been by other people?

A. No, unfortunately the mine manager at, both at East Mine and Spring Creek as it turns out are very infrequently accompanied the inspector on his underground visits.  They would typically meet Mike and talk about issues on the surface, but the underground visit is more often conducted by either the production manager or the mining superintendent or perhaps a mining supervisor if those more senior people were unavailable.

Q. Are you able to say what if any restrictions whether implicit or explicit are put on the inspectors when they’re undertaking those visits and in particular their ability to talk to the men?

A. The only restriction is that they need to be accompanied.  They’re not licensed or qualified to walk down or drive a machine down in the pit on their own, so they need to be accompanied by a Solid Energy staff person who’s qualified to do so, but other than that, we take the instruction from the inspector.  We ask him where he wants to go, what he wants to see and it’s entirely his call as to who he wishes to talk to.  You know, we pride ourselves in the men and the face officials, anybody being free to talk privately or publically to the inspector or anybody else that actually visits the mine, and that’s the case.  But we had a recent Department of Labour audit that involved Australian representatives.  We purposely set aside a time for the union delegate to have a private conversation, contact with the audit team so that he could share stuff that he may have felt disinclined to share in the company of Solid Energy staff, so we’ve got nothing to hide from the inspector.
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Q. Finally, what would you say in response to Mr Firmin suggesting that the unannounced visits were unwelcome or not welcome?

A. No, it’s – the unannounced, as I said, the unannounced visits were, required some re-organisation and on the back shift that would necessarily mean that there would be some interruption to that person’s duties, and those were either operational production duties or safety duties, so there was some interruption there, but having said that, we – with that little caveat, I suppose, we welcomed the inspector to visit the mine whenever he wished.

THE COMMISSION ADDRESSES COUNSEL – APPLICATIONS FOR CROSS‑EXAMINATION OF WITNESS – ALL GRANTED

cross-examination:  mr wilding

Q. Mr Smith, you’ve referred to the importance of having training expertise and experience in hydromining.  In your view, is it important that the senior management of the company – so the mine manager or CEO have expertise in hydromining?

A. I think in any method of mining it’s important that the mine manager’s manager, in our case, I’m the mine manager’s manager, has good depth of understanding of the mining method used.  So in this case, knowledge of hydraulic mining is important.  At a CEO level that depends on the size of the operation, how distant he is from the mine manager as to what depth of understanding he would be able to have to allow him to do his job.

Q. Why is expertise important at that type of level?

A. It’s important that the mine manager’s managers understand all the hazards that are being dealt with and to satisfy themselves that the mine manager is taking adequate steps to manage those hazards in addition to meeting the commercial drivers of the operation.
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Q. In your view should the board have either hydromining expertise on it or else available to it?

A. I think it may be difficult always for the board to have representatives that have either mining experience or experience in particular aspects of it.  But, I do think it’s important that the mine – that the board has the ability to avail itself of advice, independent advice or otherwise and I guess they’ll make the call as to when they need to take that independent advice to balance the advice they’re receiving from their management team.

Q. When you say “advice or independent advice”, why is it important that that be available at that level?

A. It’s one of those – just another one of those steps to ensure that that the hazards are being properly managed and that the mine manager is not – has got the safety expectations embedded in the operation.  But it’s the – it’ll be different for different organisations as to whether they need to go outside of the organisation.  A large mining organisation will have lots of points of peer review to allow the board to gauge performance.  As the company gets smaller and I guess in the case of Pike where it’s a single mine company, those points of peer review within the organisation are less and in the case of Solid Energy, our board does routinely avail itself of independent specialist mining advice, mine safety advice quite apart from the advice it’s receiving from its management team.

Q. And that operates as a check on the advice received from the management team?

A. Yeah, that's correct.

Q. Is there always production pressure in a mine?

A. All the mines I’ve worked at there’s been production pressure.

Q. And does that mean there always tends to be a tension between safety and production?

A. Yes although and there used to be little sayings like, “safety is as important as production,” those sorts of little sayings, but you know these days it’s – there’s not that tension as much, I don’t believe, or there shouldn’t be that tension.  A good practice these days is to have the systems and the people, the processes which describe how we do our work, when we maintain equipment, what ventilation quantities are required et cetera, all those safeguards embedded in the operation, so regardless of the production performance of the mine, those safety critical aspects are and should be embedded.  So people shouldn’t have to compromise, they shouldn’t have to weigh up putting aside some check because there’s something more pressing required.  The checks – the correct way of doing things should be standard, regardless of how well the mine’s performing.

Q. So the tension is managed by having detailed policies and procedures?

A. Yeah, that’s one of the legs of the stool, yep.

Q. And ensuring that those are observed?

Yeah the, the responsibility for production and safety rests with the mine manager and general manager, et cetera.  The responsibilities of frontline supervisors and the men is to follow the processes, go about what they’ve been trained to do in that standardised fashion and that if – that process should be a process which delivers the acceptable safety outcomes, and it should be designed to be an official way of operating.  If the end result of that is lower than expected production, then that’s not a function of the safety process.
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Q. Could I just turn to some aspects of hydromining at Spring Creek?  You’ve referred to Solid Energy drilling in-seam.  Does Solid Energy drill vertical boreholes into the panels at hydro-mines?

A. Yes, we certainly do.

Q. At what intervals?

A. The rough – very close intervals, from an international basis due to our very complex geology, but typically our places are drilled to a roughly 100 metre grid, so the drill holes are 100 metres apart.  That will be, that will determine usually sufficient accuracy or understanding of the coal seam to plan our operations or plan our panels.  Prior to the panels commencing, it’s quite usual to add in additional one or two holes just to tighten up on any high risk area of where the coal seam attitude might be very critical, location of the outside roadways in particular, and we’ve got a history of these latest infill drill holes having to make minor adjustments to the panels or sometimes significant adjustments as a result of the information that’s detected.

Q. Spring Creek mines the Rewanui Seam, is that correct?

A. Yeah, we mine the C seam within the Rewanui coal measures.

Q. Are you able just to briefly describe this stratigraphy?

A. Yep, bit rough.  We have the Rewanui coal measures that we’re within, and the coal seam, the seam that we’re mining, there’s a coal seam below it called the B seam and the D seam exists in the Spring Creek operation, but it sits right at the top of the coal measures, just underneath the Goldlight mudstone which is a reasonably massive group.  Above that there’s the Dunollie coal measures and within that, there has been a Dunollie coal seam mined above the Spring Creek workings and above the Dunollie coal measures, are the Brunner coal measures, with the Brunner coal seam and that Brunner coal seam has also been mined in this area I think in the past.

Q. What are the caving characteristics directly above the seam being mined?

A. The seam that we’re mining is overlaid by usually around about 40 metres of Rewanui coal measures and those are silt stones, sand stones, and before we hit the Goldlight mudstone, so most of our caving is good, caves well within that sort of 40 metre horizon and we typically get – there will be some fracturing of the Goldlight above it, but typically we get goaf closure within those silt stones in the coal measures above us.

Q. Paragraph 54 of your witness statement you referred to goaf collapses which may be 30 metres by 30 metres by 10 metres in size.  Is that generally the case with all of the goaf collapses, or for example is the first goaf collapse in a panel more difficult of a different size?

A. Yes, almost always the – at the start of a panel, some amount of coal has to be mined before we get a goaf collapse.  Once we do get a goaf collapse, then it’s much more continuous operation, so the 30 metre by 30 metre square that I’ve used there as a reference point is probably at the larger end of what we would expect.

Q. Can I just turn to the amount of methane being released when hydraulic mining, is it correct that that’s dependent upon the gas content of the coal?  I’ll give you three matters here.  First the gas content of the coal?

A. Yes, that’s the major determinant of how much gas we need to deal with.
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Q. Spring Creek, four metres a tonne?

A. Yep.

Q. Second, the desorption rate?

A. Yes.

Q. And third, the cutting rate?

A. That's correct.

Q. How does the operator know if he’s going too quickly?

A. Sorry how does he know what sorry?

Q. How does the operator know if he’s going too quickly with the result there’s too much methane being released?

A. Well as my evidence details, he’s aware of the methane build-up in the return through the remote sensor and his digital readout so he’s able to monitor the amount of gas that he’s producing continuously, so he will monitor his performance and adjust his performance based on the trend of the methane in the return primarily.

Q. So for example, is there an SOP or other policy or procedure that sets a maximum cutting rate with reference to those factors, gas content, desorption rate and ventilation?

A. The SOP, it dictates when he has to stop cutting and it dictates the ventilation controls.  He is trained to work within, below those limits I suppose.  His job is not to rely on those.  It’s an inefficient way of doing things and he's motivated to manage his operation before those limits are reached.

Q. Ms Basher could we please have SOL446723/6 which is the diagram on page 5 of Mr Smith’s statement.

WITNESS REFERRED TO DOCUMENT SOL446723/6

Q. In paragraph 12 of your witness statement you refer to maintaining a roughly straight goaf edge, that’s the horizontal edge just below the word, “Goaf.”

A. This page there, yep that's correct.

Q. Why is it important to do that?

A. It’s important for a couple of reasons.  The wire to the goaf, the easier it would be to continually cave, so having a nice long straight edge it’ll cave more regularly and the second issue is that it doesn’t build up concentration of pressure on the pillars that you're working on or behind.  So if for example this whole pillar was taken out, there would be concentration of stress on this operation here which is the next target area to be mined, so it’s important to take these slices in a roughly – and we can't do it in one line as would be done in a longwall operation, but we approximate that by taking relatively small slices off to give a relatively straight line goaf progression.

Q. Is it important for the sides to be roughly straight?

A. Depending on your layer of your mine, it’s very important.  Well typically and again, this is a schematic and in Spring Creek situations likely to be a fault running on either side here, but in a general layout the next panel would be to either side of this and you'd leave a solid barrier with no connection between the new panel and this worked out panel or the panel as its being worked out and that’s to ensure there’s no – there’s a solid barrier there to ensure there’s no connection for air to flow from one to the other and cause spontaneous combustion issues.  So those barriers are designed, defined as to how wide they have to be to resist that stress and to maintain their integrity over the life of the panels and any irregular cutting of the ribs on either side of the panel will reduce the competency of that barrier to withstand that stress and potentially, in the worst situation allow one panel to mine in through that barrier into the other one.  So it’s yeah, it’s really important that the operator knows that he’s not permitted to mine beyond the edge of that pillar to ensure that from a pillar design, pillar integrity and a survey control we know exactly where those, that definition is after – after the panel’s been worked out.
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Q. Just where the primary dilution door is, there’s reference to 15 metres cubed and I presume that represents a constant airflow of 15 cubic metres through there?

A. Yeah we’re required to have – I’ve got it split into 20 metres, both intakes here in the schematic, we’re required to have 40 cubic metres of air entering the panel and leaving the panel.  We don’t really want to have that 40 cubic metres coursing around the face there, it produces higher pressures and potential for air to migrate through the goaf, so what we do is we short-circuit 15 cubic metres of that through a regulator there, allow 25 to course around here and manage the methane, allow that 15 to exit and dilute the methane as it’s leaving the place.  

Q. Did you say, “required to have 40 cubic metres,” how’s that requirement set?

A. Set in our ventilation.

Q. Sorry?

A. Set in our ventilation procedures.

Q. And presumably set with reference to the total number of workings in the mine?

A. It’s, it’s set around what potential gas make we expect to make based on our gas content and our production, our productivity here, so the 40 cubic metres is determined by the gas content to dilute the gas below one and a quarter percent under routine operations.

Q. So we don’t rely on these dilution doors to – as a routine operation the routine gas makers determines 40 cubic metres of air entering the place?

A. Spring Creek we have a total of 110 cubic metres of air entering the mine and of that 40 cubic metres goes into the hydraulic place and another 40 to 45 cubic metres is available for the development places.  The remainder is the losses that are incurred between the main intakes and these entry points.  So, we just – we don’t have enough air to run two extraction places.

Q. What’s the range of the various methane sensors referred to there?

A. I think they all read a maximum of 5%, generally 5%.

Q. And I take it that the tube-bundle monitoring is operative at the time of hydromining?

A. Yes, it was – there was tube-bundle system, was installed into this mine at the outset.

Q. And I also presume that the sensors and the dilution doors operate 24 hours a day, so regardless of whether hydromining’s taking place?

A. Yeah, if there’s nobody in this panel the sensors will continue to operate and they report to the control room as well on the surface.

Q. And are those dilution doors capable of dealing with the large slugs of methane that maybe released by goaf collapses?

A. Yeah, the history of the mine has proved that the system, even though it’s a self-built system I suppose is, it works well in this environment.  

Q. I just want to turn to an aspect of dilution doors and read you part of the evidence of Mr Poynter at page 3100.  And he said in response to a question about dilution doors, “The thing with dilution doors is you need distance and space for them to work.  It’s much easier for larger mines like Spring Creek and that.  At Spring Creek that had primary tertiary and secondary doors and they had a long distance where each door can come into play over a period of time to dilute the gases.  The distance from the hydro section to the return was quite short.  And that latter sentence is with respect to Pike River.”  Do you agree with what he’s said there?

A. Well I agree that you need distance – the minimum distances for them to be effective.  The dilution door has to be sufficiently outbye of the sensor to ensure the diluted air is getting into the return either before or at the same time as the elevated level of methane is finding its way there, but I don’t think I agree with them in terms of if this was a – you know, we have the same situation as we retreat back to this sort of point here, we’ll take and this sort of schematic, we’d take the coal back to this point, leave these barriers intact to support these permanent seals and that would require us to relocate these dilution doors outbye and that would mean installing these dilution doors in this schematic here and these are in the section entries.   So that’s an issue for other places that are working in this particular area, but there’s no reason why though, why this system can't be adopted when the extraction panel is short.
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Q. When you  say “that would mean”, does Spring Creek locate those dilution doors and sensors outbye when it’s mining the closest panels?

A. Yes we do, yeah we do, yeah we’re forced to.  I should say that these dilution doors are you know, they’ve been as evidence says I think, they have been progressively improved over the life of the mine to where they – I think 2008 I say when they were – well we’ve got three sets of doors as a very robust system and we’ve never – that’s always been adequate for us, so this amount of air entering the place coupled with those dilution doors is we think is a very safe method for ventilation.  If the requirement for dilution doors can be perhaps avoided by having a whole lot more air entering the place, so Pike River may have if they could not have put in dilution doors as Mr Poynter says, they may have had the alternative of increasing the amount of air to manage the peaks of gas that they could expect to make.  I don’t wish this evidence to say that this is the only ventilation method in a hydraulic mining situation.

Q. The protections that Solid Energy has for example, dilution doors, interlock sensors, do they have to be in place before any hydromining commences?

A. Yes definitely.

Q. Would it make any difference whether it was a commissioning or test panel?

A. Well no, I think hydraulic place and it brings with it all the hazards no matter whether it’s a small panel or a large panel.
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Q. In other words the risks are still there, regardless of whether it is small, large commissioning, or production?

A. Yes, I mean I suppose the only risk that may be smaller with a smaller panel is the spon com risk because the life of the panel may be a lot shorter and that may reduce that risk, but I don’t think it would reduce the methane risk, which is the primary purpose of these dilution doors.

Q. Just finally, would you regard the commissioning of a new main fan as a major matter for a mine?

A. Yeah, it’s a major.  Yeah, it’s a major installation wherever it is.

Q. Requiring presumably a commissioning period?

A. In my experience, you have a piece of equipment like that is complicated and the mechanical commissioning more than anything else can take longer than expected. 

Q. Would you regard the commencement of a new mining technique, and hydromining in particular as a major matter?

A. Yes.  From go, the hydraulic mining equipment, the pump and system and the mining method itself, managing the production, that’s a much more complex method than the process than the installation of a fan for example, but yeah, both are complex processes.

Q. Requiring in itself a commissioning period?

A. Yes, the introduction of the hydraulic mining pump set, pump, motor and et cetera, is a time consuming drawn out process.

Q. Do you have any view on the merits of both the commissioning of a main fan and commencement of hydromining taking place at broadly the same time?

A. It depends on the resources available.  I would try hard to avoid those things occurring in parallel.

Q. Why?

A. Both are major drags on resources for one thing, both require major senior management focus and from a safety point of view, I wouldn't be starting up a hydraulic or any sort of extraction place without your ventilation system in place, and well past its initial commissioning period.

Q. Would it be fair to say that to have them both occurring at broadly the same time, potentially compounds the risks?

A. Well, I think there’s safety risks.  I think – well, there’s operational risks.  There’s pressures on getting those things going together and there’s going to be demands for resources that are required on both operations I would imagine, but from the safety point of view, the ventilation system should be put in place and be operating reliably before hydraulic operation commences.  That’s not to say that the pump system and pipelines and all the infrastructure can’t be being installed, but I would not be commencing the commencement of a hydraulic panel, where there is a risk of the ventilation being interrupted and having to suspend operation, unless you’re prepared to seal the place off and it would be, add another set of hazards.

COMMISSION adjourns:
11.32 am

COMMISSION resumes:
11.49 am

MR RAYMOND ADDRESSES THE COMMISSION

cross-examination:  MR RAYMOND

Q. Ms Basher if we could have up please FAM00056/10.

WITNESS REFERRED TO DOCUMENT FAM00056/10
Q. Mr Smith I just want to ask you whilst that’s coming up a question or two about the goaf and the size of the goaf at Pike and any comment you might have which might assist.  On the screen you’ll see a picture of the goaf as it was as at 18/19 November and there’s been evidence from Mr Wylie and this diagram is from his brief, where he says that, “The distance between the two returns is 25 metres.”  On that basis a rough calculation can be made that the goaf had reached the size of about 30 wide by 40.  Would you agree with that?

A. Yeah, it looks like about that.
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Q. As the goaf increases in size and does not collapse as was the case at Pike, other than the 29 October or 30 October collapse which you can see around the area marked E.  Are any special management provisions required to manage a collapse, because as I understand it a collapse is desired.  The question is when it gets to that size are there steps which should be taken to ensure that one happens, other than it being spontaneous?

A. No, there’s nothing you can do to accelerate it.  How large that goaf mined at area has to become before it will collapse depends to a large extent on the immediate overlying strata, the competency of it.  So if there's a massively competent stratum above the roof of a coal then it’s conceivable that the mined out area has to become much larger before it will collapse and that as I said in my earlier evidence, that does bring with it additional risks with weight being thrown back onto this area, which is going to be mined next and all you can do is to take that into account when you continue to mine.  So the process of response is to continue to mine but be very aware of those conditions that exist, that you are actually creating a potential for a large goaf fall that will cause massive over-pressures.

Q. That was very much my next question, you've answered it.  As it gets bigger there’s potential for a bigger windblast I think is the phrase, is that right?

A. Yes, yeah.

Q. Does that therefore in your opinion mean that you have to have an operator or an extraction superintendent with special skill and expertise to manage that extra hazard or that growing hazard?

A. Yes, I think we would treat it as a non-uniform situation and whether there was – I’m not quite sure whether there's a TARPs to cover that but you would ensure that you had additional precautions in place and you may be able to do things like where the operator’s sitting and the skills of the people there, you might put in place some other particular safety measures which I can't list off the top of my head here but you'd definitely look at the growing hazard and what precautions, additional precautions you can put in place to manage those.
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cross-examination:  mr hampton

Q. Mr Smith, did I pick up from you something akin to indignation or at least resistance to the idea of impromptu visits by the mine’s inspector to Solid Energy mines?  Am I correct or incorrect in that?

A. Well no not indignation, I think we are an open book I think as far as the way we practice our mining and Solid Energy’s operations and while we understand the need of the Department of Labour to satisfy themselves that everything is going on on all operating shifts and to respond to bits of information they may receive.  As a first pass I suppose I am a little bit indignant that the inspectorate does not take account of our record as he designs his visits and shares with us his motivations.  

Q. So because you say you’ve got a good record, that means that in your view mines inspectors shouldn’t come on impromptu visits?

A. No I didn't say that.

Q. Well what do you say?  What are you saying please?

A. I’m saying that the – my – the bottom line for us is that the inspector’s able to do what he wishes to do and that we will take whatever steps we can to facilitate his inspections.  We are trying to create – try to create a, an open relationship with all our staff so that people understand their responsibilities and those responsibilities are to report hazards, report incidents, report non-compliances right through the management team, right through the organisation and if that’s not happening then we want to know about it and if people feel that they can’t actually report hazards or report non-compliances for whatever reason we want to know about.  And it’s not just for the inspector to know about it, we don’t rely on the inspector to ensure that our place is safe.  We rely on our own measures and if he’s becoming aware of reports that something is untoward is going on that we’re not aware of we’d desperately like to know what it is so that we can actually put in place a remedy.

Q. But, suppose he’s not aware of anything in particular, he just wants to make an inspection.  Are you opposed to that?

A. No of course not.

Q. So what’s the difficulty with Mr Firmin turning up?  I don’t understand please.

A. Mr Firmin’s time is precious and the last thing I want to be accused of is having the inspector sitting outside because he’s turned up without any notice sitting outside for one, two or three hours while a machine and a person qualified is found to take him on his inspection.  Our purpose is to facilitate his conducting of his job and if that requires unannounced visits then that’s his call.  My belief is that he doesn’t require and our operation doesn’t require unannounced visits, but that’s his determination.

Q. That’s what troubles me Mr Smith, you’re of that view that unannounced visits aren’t required on Solid Energy, aren’t you?

A. Of course, I couldn't, I wouldn't be doing my job if I thought that there was things going on, on any shift that I wasn’t aware of.

Q. Is that not a dangerous attitude to adopt in a hazardous industry such as mining Mr Smith?

A. No on the contrary it’s a commitment that we have to make, we have to do everything we can to ensure that there’s adequate systems, adequate training, the culture is right.  That people are empowered to report and to do their job the way they’ve been trained to do it and to report when things are out of order.  And that we’ll take whatever steps, whatever steps we need to, to ensure that’s happening.

Q. Okay, move to Spring Creek.  You’ve talked today about panel seven, before you moved to panel seven, panel eight was the prior panel that was mined, was it

A. Yeah, that's correct, yeah.

Q. And panel eight was extraction completed by the 12th of May 2010?

A. No I can’t remember the exact date, but it’ll be something close to that.

Q. Was there some difficulty with then sealing off permanently panel eight?

A. From memory we had a small heating around one of the final seals.
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Q. Was there an actual spontaneous combustion?

A. Yeah, there was a small heating in behind close to one of those final seals.

Q. And did it actually catch fire?

A. Not that I’m aware of.  There was a heating, we were producing products off the spontaneous combustion.

Q. Was that reported to the inspectorate?

A. I’m sure it was.

Q. Andy Self was one of your Spring Creek ventilation experts. You mentioned him in your brief at para 80, I think it was?

A. Yes, we use Andy Self routinely.

Q. And does he review ventilation and gas management systems for you at Spring Creek from time to time?

A. Yes, that's correct.

Q. The 5th of June 2010, a note from page 31 or 52 of the ventilation and gas management systems review of Spring Creek, “5th June 2010.  The performance of those allocated the task of sealing 8 panel has been abysmal. It is crucial that this panel is sealed properly with permanent seals as quickly as possible.”  Is that the problem we’re talking about?

A. Yes, I’m not sure of the document but that sounds right.

Q. Is that the problem?  And then 12th June 2010, “The completion of all work associated with sealing 8 panel is urgent.  Extraction finished in 8 panel is urgent.  Extraction finished in 8 panel on 12 May 2010.”  Is that the same problem?

A. It was the same issue, I think.

Q. Same issue?

A. Mmm.

Q. When was it finally sealed, 8 panel?

A. I can’t recall.

Q. How much delay, do you know in general terms?

A. I can’t recall.

cross-examination:  mr haigh
Q. Mr Smith, can I ask you please to turn to paragraph 108.3 of your brief on page 31?

WITNESS REFERRED TO BRIEF PAGE 31

Q. You recall this is part of your disclaimer as to the accuracy of Mr Whittall’s letter to the directors.  And in 108.3, you advise that, or you say that ‘advice on how to improve a technique of monitor operators at Pike River was given to PRC.’  What was that advice and who was it given to?

A. I’m presuming that the advice was verbally given by the Solid Energy team that visited and observed the monitor operation.

Q. So you don’t know what the advice that was given, except in a general sense and you don’t know who it was given to?

A. Well, the – my evidence talks about the team of Solid Energy people that visited, four people, and it talks about the Pike River people that attended the visit and I presume that the discussion was had between all of those people.

Q. Discussion, but you see, they were asked along weren’t they to assist – and I’m just trying to find the page number.  This is at paragraph 86.  ‘They were asked along on an informal collegial basis to observe the hydraulic monitor in operation and see if it could offer any advice.’  Correct?

A. Yes, that’s what my evidence says, yes.

Q. And the thrust of the brief from that point on is that these people have collectively told you at some unknown time that there were failings with the hydro-monitor, in their view.  Is that so?

A. Well, they observed the operation for 15 minutes or so, and they made as many comments as they could on what they observed and the operation for 15 minutes or so and they made as many comments as they could on what they observed and at the time the monitor was engaged in driving a solid face, a split I think and the best that they could offer was that the action of the monitor operator was not similar to the methodology that’s used by the Spring Creek operators.  So whether that was useful or not I don’t know.
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Q. Well your brief describing what these individuals have told you goes beyond that because if you look at paragraph 102 we can see the group commented to each other about some positive points and some negative points, correct?

A. Yes we asked them when we were preparing this evidence did they make any other observations that might be useful to include in this brief.

Q. Was that information passed on in the advice to Pike River?  For example the high levels of coal dust as alleged here.  The lack of stone dust as alleged here?

A. I’m sure it wasn’t.   The Solid Energy group were invited to have a look at the monitor operation because Pike were having difficulties getting their productivity up to planned levels and they were invited, you know, they’re visitors from an adjacent mine that have got some experience that they sought to tap into and they constrained their advice to what they’d been asked to observe.  I’m sure they didn't comment on, unless very casually on some of these more negative things which would be available to the Pike people directly.

Q. Well obviously they were helping out, I’m not being critical of that.  But, I suppose through you we don’t really know the extent of the advice given or for example whether it was given to just Mr Matt Coll is it or whether it went higher up the chain?

A. Yes all I know is that the people that attended from Pike were all – received the information or the advice that was given.  Yeah the Solid Energy team was not invited to do some informal audit of the coal dust levels or stone dust levels or anything else which would be obvious to Pike.

Q. I suppose there’s no point in my asking further to comment on some of the other matters which have been referred to as observations by the group, simply because as Mr Raymond commented earlier, you weren't there?

A. No I haven’t visited the mine, no.

cross-examination:  mr radich

Q. Mr Smith, there's no question is there as to the appropriateness of hydromining as a method of mining at Pike River Coal?  You can take that as a given?

A. No I’m sorry I can't take it as a given because I don’t know the evaluations that were undertaken at Pike.  All I can say is that in my evidence covers some of the characteristics, scene characteristics that lends itself to hydromining, the thickness of the coal seam et cetera.

Q. And as you’ve said in your evidence haven't you that the West Coast doesn’t lend itself well to longwall or continuous miner type extraction?

A. Yeah that’s correct, yeah.

Q. And of course you’ve used hydromining at Strongman in 1992?

A. Yes we trialled the hydraulic mining at Strongman.

Q. And at Strongman 2?

A. Yeah, Strongman 3 was set out as a hydraulic mine.

Q. Yes and at Terrace?

A. Yes, although Terrace uses a lower pressure water system so it’s not the same sort of order of magnitude.

Q. No, because each mine’s different isn't it and needs different equipment and characteristics?

A. As (inaudible 12:09:55) the case, yes.

Q. And of course you've used it at Spring Creek since 2004?

A. That's correct.
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Q. And am I right in understanding from your evidence that hydraulic mining does have some advantages in terms of safety generally, one of them you’ve mentioned I think personnel are remote?

A. Yes I think there’s some distinctive safety advantages over hydraulic mining.

Q. And there are no ignition sources at the face are there, where is a good thing?

A. Yes I’ve said that, yes.

Q. And the coal is dust-free and you can get your equipment out quite easily if there’s a fall?

A. That’s what I’ve said, yes.

Q. Now that you’ve said before commencing extraction at – of a panel at Spring Creek you’d carry out a technical risk assessment.  That’s what happens yes?

A. Yes.

Q. And you refer in your evidence to “authorities to mine” being issued at certain relevant points?

A. Yeah, authority to mine at Spring Creek is required to be approved prior to the commencement of another panel.

Q. Am I right in understanding Mr Smith that you don’t know whether there were any such risk assessments carried out at Pike or authorities to mine completed?

A. No I have no idea of their system.

Q. No.  And equally you refer to your standard operating procedures and triggered action response plans, you had no knowledge of the existence or otherwise of such things at Pike, do you?

A. No I have no idea.

Q. And you’ve emphasised monitor training and the importance of that and you have no knowledge or understanding of monitor training at Pike do you?

A. No I have no idea of what they’ve trained or what their systems are.

Q. And so I’m assuming that your answer would be the same if I asked you if you had any knowledge about Pike’s other documents like its response management plan or its risk assessment documents?

A. I haven’t seen any Pike River documents.

Q. Are you aware of its “I am Safe” handbook system?

A. As I say I haven’t seen any of Pike River’s documents.

Q. Now talking about the panel, the dimensions Mr Smith, are you aware that George Mason has given some evidence or will give evidence and has filed a brief in this Commission?

A. Yes I’ve read his brief.

Q. You’ve seen that, okay.  And you see – you would've seen there that he talks about the width of the panel at Pike being approximately 45 metres.  Do you remember seeing that?

A. Yes.

Q. And that he talked about the depth of the panel being no more, in his words, than 41 metres?

A. No I can’t recall the exact dimensions but I’ll take it as read.

Q. You would expect, wouldn't you, Pike to have sufficient technical expertise to understand the size and management of its goaf?

A. I don't know what I expect.  I would hope that the operation has that facility.

Q. Yes, you would expect there to be advice taken in managing the size and dimension of a goaf, wouldn't you?

A. That would be standard practice.

Q. Now you’ve said in your evidence at paragraph 10 that the panel at Spring Creek is typically 135 to 150 metres wide, haven’t you?

A. That's correct.

Q. And about 300 metres to 500 metres long?

A. That's correct again.

Q. And you said that these dimensions are in fact restricting the panel to ensure strata management, is that right?

A. No the dimensions at Spring Creek all right determined – the maximum dimensions are determined by the method, by our design, preferred operating procedures, but the actual dimensions are largely determined by the localised geology.

Q. Yes well if you look at paragraph 55 of your brief of evidence Mr Smith, in the second sentence having referred to the Spring Creek panel you’re making the comment there, aren’t you, perhaps more generally that the length and width of panels are restricted to ensure strata management and the like?

A. Yeah that’s what I attempted to say before.

Q. Have you seen the evidence of Stephen Wylie that’s been filed in this proceeding Mr Smith

A. I think I have but I can’t recall the detail of it.

Q. Are you familiar with Stephen, he worked at Spring Creek didn't he from 2005 to 2009?

A. Yes I understand he did, but I don't know Stephen.

Q. Are you aware of the fact that he operated the monitor at Spring Creek for a year?

A. Yes I’m aware of that.
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Q. And that he has about 21 years experience as a miner, and you generally understand that he’s experienced?

A. Yes, I understand that.

Q. Now in his evidence he said that ‘there are no significant differences between Spring Creek and Pike in terms of the operation in the hydro‑mine and that there was nothing in the Pike sequence that concerned him’.  Would you agree with me that he’s in a reasonably good position out of any of us here to make that comparison?

A. He’s in a better position than me to make that comparison.  I won’t speak for anybody else, but I don’t know how good a comparison he’s made.

Q. All right, well, if he’s operated the monitor for a year at Spring Creek and he’s operated the monitor from time to time at Pike, then there is a comparison to be made, isn’t there, at least that?

A. There’s a comparison to be made, but whether the comparison was a good one, I’ve got no foundation for saying it was or not.

Q. Well, we’ll talk to Mr Wylie about that in due course.  Ms Basher, I wonder if you were able to put up the evidence of Mr Wylie?

MR RAYMOND ADDRESSES THE COMMISSION:  TWO BRIEFS
cross-examination continues:  MR RADDICH
Q. Well, perhaps on that basis Ms Basher, I’m looking at the initial brief which is WYL0001.

WITNESS REFERRED TO DOCUMENT WYL0001

Q. And could we go please to paragraph 65 of that brief?  Mr Smith, just to explain what Mr Wylie was doing in this brief in paragraph 65, was talking about the fact that there was less ground stress at Pike than was the case at Spring Creek, do you see that there?

A. Yes, I do.

Q. And would you – do you understand the point that he’s making there that by ‘ground stress’ he’s meaning stress on the coal seam that’s being mined?

A. Yes, I understand that.

Q. And so that would be a significant difference between the mining conditions at Spring Creek and at Pike, wouldn't it?

A. Yes, yes.  Pike River is much shallower than Spring Creek, I understand, and that fact would’ve been known for some time, I guess.

Q. Yes.  And at paragraph 66, Mr Wylie’s talking about the direction of the cleat and what he’s saying there is that ‘the direction of the cleat ran parallel to the intake roadway.”  This is at Pike, so he was effectively cutting as a monitor operator across the direction of the cleat and he’s saying that’s like cutting timber against the grain and only very small particles were falling off.  You’re familiar with the point that he’s making there?

A. Yes, yes, I am.

Q. So that’s another significant difference really, isn’t it, to the conditions that are operating at Pike and at Spring Creek, I understand at Spring Creek the direction was not that way oriented?

A. Well, cleat direction varies and the panel layouts at Spring Creek meant that on occasions the cleat would be end-on, another occasion it would be side-on, so it’s a variable that you need to deal with.

Q. And your operating systems would differ wouldn't they, depending on the type of grain, cleat and conditions that you’re dealing with?

A. No I don’t know whether the operator conditions, operating system would vary.  The forecast productivity might change depending on the direction of cleat and the operators may be trained slightly different techniques depending on the direction of the cleat with regard to the water stream but the actual standard operating procedures for the design of the panel I don’t think would change very much.
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Q. Well certainly there's a different means altogether of operating the monitor isn't there in the sense of having different coal faces facing you?

A. Yes well I’m not an experienced monitor operator.  Thain McKenzie gave evidence here, observed that the technique being used was possibly not very efficient.

Q. But you can't say in your words that that’s the case, you've never seen it have you Mr Smith?

A. No, no I haven't.

Q. And other differences, just to be clear on this for the record, the pipe monitor you understand was on a crawler?

A. Yes I haven't seen it but I understand it.

Q. Whereas the Spring Creek monitor was suspended by chains wasn’t it from the ceiling?

A. Are we talking about the monitor  or are we talking about the monitor’s cab?

Q. Oh the cab, in fact’s suspended isn't it?

A. Yeah the monitor cab is suspended, the actual monitor at Spring Creek is braced on the floor.

Q. Yes and you understand that with the crawler, it just meant that the monitor could be brought back more easily?

A. I presume that was one of the designs.

Q. And there's no guzzler at Spring Creek is there at the hydro-panels?

A. No, we flume the coal at Spring Creek all the way through to a permanent crusher station.

Q. Yes.  And so just so we can understand it, that means it’s flowing, the coal and the water is flowing along the panel floor towards effectively a crusher further down?

A. That's correct.

Q. And at times that mixture of water and coal can be knee deep?

A. Yes.

Q. Ms Basher could we please have document SOL446723,002

WITNESS REFERRED TO DOCUMENT SOL446723.002

Q. This Mr Smith is the organisational diagram attached to your evidence, do you recognise that?

A. Yes.

Q. There are a number of positions aren’t there that aren’t filled in your organisation at the moment.  For example at the top left “Production manager”. that’s open at the moment isn't it?

A. We have a temporary appointment.  We’ve seconded the mine manager from East Mine to fill that while we fill that position.

Q. And your health and safety manager vacancy three boxes along remains open doesn’t it?

A. Yes, there are staff underneath that role there that are carrying out those duties in the meantime.

Q. And the HR manager is vacant?

A. That role is being filled temporarily while we recruit somebody.  It’s been filled by the, that person’s superior in Christchurch who is carrying out that function.

Q. Yes and across to the right and down one, these are the compliance managers that you were speaking about in your evidence I presume, four of them?

A. That’s correct.

Q. That you're looking to fill, yes?

A. Well we’ve appointed three of them.  They’ll take up their roles in December.  We’ve re-advertised for the fourth one.

Q. And just for completeness then, just diagonally down from that the, engineering projects manager, is wanting?

A. No we’ve made an appointment there.  I can't remember the person’s name, that position’s filled as is the mechanical compliance co-ordinator, that position’s filled as well since the drafting of this document.

Q. And the mine’s services co-ordinator, just down on the third train on the left‑hand side of the page, that’s open at the moment?

A. Yes we’ve – G Forsyth was in that role, he was promoted into the superintendent role on an acting basis while Kevin Patterson on the top right-hand side was put in place as a senior compliance manager as an interim appointment.

Q. Now looking at the issue of methane in the goaf, of course you've said in your evidence that you're really looking at having the maximum amount of methane at the back of the gaof to keep the atmosphere inert, that’s the case isn't it?

A. Well I wouldn't say the back of the goaf but the majority of the goaf beyond the fringe area that’s being mined.
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Q. Because you need what you’ve termed I think an extinct atmosphere in the goaf?

A. Yes that’s one of our safety controls.

Q. And that means that the atmosphere had such a high percentage of methane as to be effectively beyond the explosive range, doesn’t it?

A. Yes methane has an explosive range of five to 15% roughly and an extinct atmosphere is beyond that.

Q. And then when you’ve finished with the panel you want to self-inertise it with methane and seal it up as quickly as possible?

A. That’s the desirable outcome, yes.

Q. You’ve referred to occasions of elevated methane and returns and you’ve said that there is of course the potential for higher gas volumes to come back down the return from time to time, is that right?

A. Yes, that’s my evidence, yes.

Q. And that the monitor you’ve said can manager that by the various means that you’ve given in evidence?

A. Well the monitor and the ventilation set up.

Q. Yes.  And that of course incremental goaf collapses are to be, as my learned friend has asked you and you’ve answered, expected?

A. Desired.

Q. Desired.  And they can be as large, you’ve said in your evidence at 54, is 30 metres by 30 metres by 10 metres?

A. Yes I wouldn't turn that as an incremental goaf collapse, but yes I’ve said that that’s the – potentially the largest, larger end of the collapses, yes.

Q. And these collapses don’t always occur do they when the monitor jet is being used to cut coal?

A. Yeah, goaf collapses can occur at any time.

Q. Any given moment whether someone’s there or not?

A. Yes they’re not – well they’re not strictly a function of what’s actually happening although the process of the monitor jet is - changes the stability and at some point sufficient coal will be cut out to trigger a smaller or larger collapse.  

Q. Yes.

A. That’s not to say that the goaf can’t collapse when the monitor is not in operation.

Q. Sure.  And certainly Solid Energy has experienced goaf collapses, there was one I think that actually buried the monitor at Strongman 2, wasn’t there?

A. I don't know what you’re referring to.  It’s a – the monitor is situated effectively under what we call the lip, so that’s at the outbye side of what is going to become the goaf, so it’s exposed to goaf falls and it’s also exposed to rock material from the goaf drilling down and covering the monitor. 

Q. But do you agree with me, certainly at Strongman 2, is just one example of one of those unexpected goaf falls that go so far as to bury the monitor itself.  Do you recall that?

A. I don’t recall the exact incident you’re referring to, but it’s not, it’s not unexpected.  The goaf falls are not unexpected.  They are expected and they are planned for and we plan to have – you don’t necessarily look forward to it, but we plan for monitors to be buried and they are frequently pulled out of – from underneath rock fall and that’s why they’re remotely operated.  It’s one of the advantages of the system so it’s not unexpected, it doesn’t always happen, but its part of the process.

Q. Ms Basher could we please have document SOL446723.012.

WITNESS REFERRED TO DOCUMENT SOL446723.012

Q. And if we could go to page 5 of that document please.  Did you recognise and I should’ve paused for a moment Mr Smith, the front page of that document which was called –

A. I saw the front page.

Q. – hydraulic monitor extraction at Spring Creek.  And do you see on this page in talking about factors that impacted negatively on the monitor system availability number 3, face monitor units buried and damaged by goaf falls.  So that’s certainly something that you have experience of, isn’t it?

A. Yeah, that's correct.  Yes.
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A. Yeah, that’s correct, yes.

Q. And of course, some other things that affect potential goaf falls are geological, geotechnical features of the environment in the panel itself, aren’t they?

A. Yes, the geotechnical environment will influence how the goaf behaves.

Q. Each environment differing from the next?

A. Yes, nothing’s ever quite the same.

Q. Now you said in relation to the dilution doors that Spring Creek of course, had three sets of the doors and you’ve referred to that as being an additional safeguard, correct?

A. Yes, I have, yes.

Q. Now, Spring Creek started hydraulic mining, am I right, in mid-2004?

A. Yeah, that's correct.

Q. And it introduced the first set of dilution doors into hits ventilation plan and panels in 2005?

A. Yes, I’m not quite sure exactly of the time, but it was some time either at the start or during that panel 1, first extraction panel.

Q. And the second set were added in your evidence at 71, in 2006, weren’t they?

A. Yes, that's correct.

Q. And then the third set of dilution doors were added in 2008?

A. That's right.

Q. So, Spring Creek was in fact using hydraulic mining for at least six months before it introduced any dilution doors, wasn’t it?

A. In panel 1, the system for managing methane was a bleeder system, bleeding out through the back of the goaf and that proved to be not sufficient, not perfect, and the dilution door concept was adopted.

Q. But my question to you Mr Smith was that Spring Creek was hydraulic mining for at least six months before it used any form of dilution door system?

A. Yeah, I’m not quite sure of the actual, how many months, but I think that’s the case.

Q. Ms Basher, could we please have SOL446723.011?

WITNESS REFERRED TO DOCUMENT SOL446723.011

Q. This, Mr Smith, is a table that you’ve referred to in your evidence at 71.  Do you recognise that document?

A. Yes, I do.

Q. So these are the gas spikes and extraction sections at Spring Creek?

A. Yes.

Q. And would you take it from me if my maths is at least average and having added them up, there are 15 level 1 responses across that table?

A. Yes, that looks about right.

Q. Between 2008 and 2011, and in fact having added it, I can tell you, if you’d accept it from me, 192 level 2 responses?

A. Yes.

Q. And 24 level 3 responses?

A. Yeah, that’s about right, yep.

Q. So, more than 90% of those events at Spring Creek have, on your evidence, required the activation of more than one set of dilution doors, haven’t they?

A. That's correct.

Q. But Spring Creek didn’t in fact add it’s second set of dilution doors until 2006 on your evidence at 71, did it?

A. No, that's correct.

Q. And that’s about 18 months after it started hydraulic mining, isn’t it?

A. Yes, but we should clarify that the second sent being activated did not necessarily – without the second set, activate again, those circumstances did not necessarily carry with it an unsafe condition, so it’s just an additional safeguard.

Q. But your evidence about the use of the three sets of doors, is evidence about the gradual progression and gradual development of the dilution system, rather than something that happened from day one, isn’t it?

A. Yeah, they’re just additional layers of safety that were put on.

Q. And you understand that hydromining commenced at Pike River in late September 2010?  You aware of that?

A. From the evidence, yes.

Q. Now you’ve accepted quite openly that you’ve never seen Pike hydromining in action.  You’ve never been down there at all, have you?

A. No, I haven’t.

Q. So you can’t talk yourself about the nature of the hazards there or the management systems, as I think you’ve already said, yes?

A. Yes, I’ve already said that.
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Q. Now are you aware of the fact that representatives of Solid visited Pike River on 22 October 2010?  Daniel Pyson and Robin Hughes, are you familiar with that visit or recall it?

A. Yeah I've been made aware of that.

Q. And were you aware of the fact they went there at the invitation of Terry Moynihan to look at the main fan commissioning?

A. Look I can't recall the exact purpose of their visit but I’m aware of the visit.

Q. Well just for the record, the Solid Energy institutional evidence which has been filed refers to that at paragraph 9.  I needed take you there I don’t think Mr Smith if you'd accept that from me.

A. Okay.

Q. And you say of course in your evidence that four Solid Energy personnel visited the mine on 3 November 2010 at Pike’s request, yes?

A. Yes.

Q. And you didn't go with them?

A. I don’t know whether I was invited, I don’t know where I was.

Q. And to be clear there are no other statements filed in relation to that visit apart from your own statement are there?

A. No as far as I’m aware that’s the case.

Q. Did you see whether there were any notes taken by those four people at the time they made the visit or soon after?

A. I don’t think there were notes taken, I think they dredged their memory to produce this evidence.

Q. So your evidence is based upon that dredge to use that term of their memories sometime after the events occurred and you have related then in your own words in this evidence haven't you?

A. As accurately as possible.  I think the observations were that they were asked to look at the monitor operation to see whether they could provide any guidance as to why the monitor was not producing at a highly productive level.  That was what stuck in their mind and I think from a 15 minute observation, I think the record, their memory of what they observed is probably accurate.

Q. And Mr Smith, you've got to accept thought don’t you that what we’re talking about here is one year after the event you are recording –

the cOMMISSION ADDRESSES MR RADDICH 

cross-examination continues:  MR RADDICH

Q. Now you say that the Solid Energy group, and this is a point my learned friend Mr Haigh referred you to, gave advice to Pike at the end of their visit.  If you look at paragraph 108.3 of your evidence again and that’s the point there in your words, “Advice on how to improve the technique of the monitor.”  Is that right?

WITNESS REFFERED TO PARAGRAPH 108.3 OF EVIDENCE 

A. Yes.

Q. And you say that Chris Menzies in your paragraph 98 and Ian O’Neill of Solid then met with Matt Coll and he’s a contractor at Pike isn't he a few days after the visit and your words, “To give their advice about how the monitor was being operated and suggested various changes that could be made to technique.”  So that’s your understanding of the advice that was passed on Mr Smith?

A. Yes.  As far as I’m aware the advice they passed on is what’s been produced here.

Q. And you're not aware of them having raised any other concerns of any other nature apart from having passed on the advice that you've recounted are you?

A. Raised concerns with Matt Coll you mean?

Q. With Matt Coll, yes.

A. I don’t know what they might’ve spoken about with Matt Coll other than what’s been reported here.

Q. Certainly they didn't pass on the ringing of an alarm bell on any particular issue did they?

A. Not that I’m aware of.
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Q. So you’re not aware, are you, of circumstances subsequent and whether any of the advice that was given was taken on or acted upon?

A. No, I’m not aware of any subsequent actions.

Q. And are you aware of the fact there was a subsequent visit to the mine by Mr Jones and Chris Lee, this is Gary Jones in his statement, on 17 November?

A. I think that was in-seam drilling, was it?

Q. Yes, that’s right to observe in-seam drilling, yes.  You’re aware of that visit?

A. Yes, yes, I am.

Q. Now, you’ve said in your evidence that at paragraph 100, that the Solid Energy group concluded that there were some issues with the ‘cutting set up’, in your words.  See that there?

A. Yes.

Q. And that the operators were moving the nozzle in the wrong way and there were some issues with jet design, that sort of thing Mr Smith, yes?

A. Well, yes, there’s definitely reported about their cutting technique or the controlling technique.  The nozzle design was, has been, there’s some disagreement between Matt Coll’s recollection and what was stated in this evidence.  I don’t know whether the nozzle design contributed to their poor performance or not.

Q. No, but the idea was that these sorts of things were potentially contributing to the slow cutting rates at Pike.  That’s right, isn’t it?

A. It’s possible.  That’s was what we would look at if we were suffering low productivity we’d look at nozzle design.  It’s one of the only variables you have at your disposal.

Q. You certainly can’t say though Mr Smith that any of these things had any causal connection whatsoever with an explosion, can you?

A. No, I’m not suggesting anything like that.

Q. But you’ve said in your brief at 101.2 that Pike was trying to extract coal without fully understanding the conditions or investing in the necessary development, or infrastructure.  Now, based on what you’ve told us, you don’t have any direct evidence to base that statement on, do you Mr Smith?  You’d need to accept that?

A. Well, no, I don't know.  The – it’s a trial panel.  They were obviously having difficulty cutting the coal to the design that they were expecting so I don't know whether they did understand the conditions or –

Q. Well, see that’s the point Mr Smith, you don't know, do you?

A. This is a comment that’s made by the conclusion of the team that visited, based on what they observed, so…

Q. Yes, so when you’re saying in 101.2 that PRC was trying to extract coal without fully understanding the conditions, that’s not a conclusion that you can draw yourself based upon your own observation, is it?

A. No, I’ve stated that.  I have not got any personal – have made no personal observations of the Pike operation.
Q. And the same would need to be said then, wouldn't it, when you make the comment in paragraph 109 that ‘George Mason appeared out of his depth’.  Again, that’s not based upon anything you’ve experienced in terms of dealing with George Mason, is it?

A. No.  It was the observation of the team that visited.

Q. And you don’t have any knowledge, do you of the members that comprised the Pike River hydro-team, the individuals?

A. No, I didn’t know – I don’t – I know Terry, subsequently, but I have got no firsthand knowledge of the other people, other than Matt Coll that were involved.  And other than Oki, but no, none of the Pike team.

Q. So you knew that Oki Nishioka was part of that hydro-team?

A. Yes, I do now, and I think I was vaguely aware at the time that Oki was giving Pike some advice.

Q. And are you aware for example, that there were other engineering experts that were used as part of their panel team from a company called Comelec Electrical Engineering Contracting, is that something you were aware of?

A. No, I’m not aware of who they used for advice.
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Q. Or of other engineering or slurry operators such as KSB or Switch Build Limited, do you know those names?

A. No.

Q. i.Power Solutions are you familiar with that company?

A. No.  That’s not to say it’s not a good company, I just don't know, don’t have any personal knowledge of them.

Q. And Bilfinger Berger is a company you’ve heard of Mr Smith?

A. Vaguely yes.

Q. Designer of hydro equipment?

A. I don't know what they do.

Q. And so I needn’t go on, I think by the nature of your answers but from the list of other companies that were involved in advising on designing and operating the hydro-panel you’d not seen anything about the involvement of organisations of that sort, have you?

A. Look I’ve got no knowledge of whose advice they took.  I think the names of the people that you’ve quoted me were involved in the mechanical side of the installation rather than the mine design, so, but still the answer is that I don't know who they used for the various elements.

Q. No so you don’t know how Pike went about building up its hydro team and consultants in short?

A. No I have no idea.

questions from commission henry:  

Q. Mr Smith I’ve got to two areas, one is ventilation officer if you could help me with that and the second one is the involvement of the Solid Energy board, both directed to Spring Creek essentially.  At Spring Creek the ventilation officer, or ventilation engineer, is that a full-time position?

A. Yes it’s a full-time dedicated job.  Yes.

Q. And typically how often would he go down the mine?

A. Daily.  Most days he would be, at Spring Creek he would be down the mine.

Q. And in addition to that person, that specialist person, I understand you have from time to time ventilation advisers independent or consultants?

A. Yes we use Andy Self particularly for advice.

Q. Does it make any difference whether the mine is as developed as your mine or when you were starting off did you still have a full-time ventilation officer with consultants as needed?

A. Yes we’ve always operated that sort of basis a full-time ventilation officer and each bit of advice on ventilation.

Q. In relation to the board, does the board have a health and safety sub‑committee?

A. Yes they do.

Q. Does the board – does that sub-committee receive special briefings on areas including, for example, particular risks associated with hydromining?

A. Yes the health and safety board, or the subcommittee of the board, comprises three members, they may have added another one more recently, they meet monthly, separate from the board meetings, they – those meetings are routinely moved around the country so that they sit and – either at Huntly or at Spring Creek, Ohai sometimes and receive presentations of recent incidents or investigations or audits that have been carried out.  So they receive – the board receives routine monthly advice on health and safety performance on high potential incidents and on the various KPIs such as injury frequency rate et cetera and they are particularly focused on the serious investigations into potential incidents.  So the ventilation issues are heating occurrences at Spring Creek would occupy prime time as would any other high potential risk or incident that’s occurred around the company.  They also – the board have engaged and have had engaged for some years Professor Jim Galvin who’s an Australian ex mine manager, mining professor who spends a lot of his time sitting on Commission’s such as this, investigating incidents in Australia or accidents in Australia.  The board have engaged him to provide advice to the them on mining, mining hazards and what happens around the world, what happens in Australia in particular to help us benchmark ourselves and identify areas where we should be focused on and Professor Galvin is, he’s an employee and advisor to the Board, not to the management team.  We often will – (inaudible 12:50:30) often, most commonly sits with the health and safety sub-committee and will receive those management reports and is a strong voice of that sub-committed even if it’s not a Board member in critiquing those investigations and the conclusions.
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questions from COMMISSION BELL:  

Q. Mr Smith, I've just got a few areas.  First one, why doesn’t Spring Creek methane drain?  You mentioned earlier in your evidence that you don’t use methane drainage, why is that?

A. I've said the methane content is moderate.  We manage it with our ventilation system and I think the principal reason is that we wish to retain high levels of methane in our goafs as spon com is a major issue for us and we you know, we require the goaf to be inertised and we use methane to do that.

Q. Paragraph 47 of your statement talks about the 18 SOPs relating to operators of the hydro-monitor.  How long does it take to get your people up to speed with all those?  What’s the sort of timeline from when they first join with no knowledge to when you let them go on their own basically?

A. You mean mine trainees?

Q. Yes.

A. Yeah we have a system at Spring Creek where people are employed into a particular area so if we’re looking for recruits into the extraction area, they are trained specifically on those, some standardised unit standards and then their training is focused on the extraction SOPs or if they’re going into development, the same applies there or if they’re going into belt attendants, they’ll get the general training and they’ll receive specialised training in the SOPs of that particular area.  We are in the process of altering that so that all trainees receive the same training across the board, so they’re able to be moved around those various outbye and development and extraction areas.  Typically, it’s a 12 month to two year training process at Spring Creek.  At East Mine it’s a bit more intensive and it’s 12 months to 18months to get a trainee through all the unit standards to a mine operator’s certificate and we’re attempting to consolidate and align both of those training schemes.

Q. And just finally is a regular – I still have to ask you a couple of questions about the inspectorate.  I noticed Mr Stevens used the word “permit”, or “permit the inspector to go underground”, would you subscribe to use that word in terms of an inspectorate?

A. Permit –

Q. No I mean Mr Stevens said that you would “permit”, the inspector to go underground.  I just wondered – an unusual word to use in terms of an inspectorate.  He might facilitate but you wouldn't permit them to go underground?

A. No I think any person that comes on the mine site has to be permitted by the mine manager to go underground from a responsibility point of view.  The mine manager is responsible for the inspector’s safety so from that regard it’s a permit, but in terms of his access to the mine he’s got open access subject to a qualified person accompanying him.

Q. Are the inspectors inducted in – do they go through an induction at your mine or?

A. Everybody goes through a visitor induction I think providing that induction is, I can't recall, I think six months, providing he’s visiting within that sort of six month frequency.   He doesn’t have to go through the roughly two hour long induction process but I think our induction is, unless the person has the unit standards is common to everybody.  The CEO of the business all the way down, so it’s a frequency thing.

Q. In other jurisdictions a mines inspector with a first class underground ticket who had completed a reasonable induction at the mine would not be required to be accompanied in the mine anyway

A. Yeah.  Yeah we’ve got a rule that there’s a unit standard that’s required to be passed to – for a person to proceed around the mine unaccompanied and Mr Firmin hasn’t got that unit standard.  If he was able – if he wished to pass that unit standard then that would likely be – for him to be unaccompanied, I’m not quite sure.
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Q. Even with risk-based inspection protocols?

A. Well it’s a familiar – our concern I suppose is the familiarity of the – familiarity with the mine and his own safety.

Q. Yeah, no I understand that.  But I’m more thinking to the argument that you were saying before that you didn't think the mine should be inspected very often because of your good record.  Is that a fair statement or?

A. No I wasn’t intending to say that.  I think I was responding to the unconfirmed reason behind the impromptu visits.  I’m open to the inspector inspecting as often as he likes.  We don’t at all rely on the inspector visiting to satisfy ourselves that our miners – our mine’s operating safely.  We take whatever precautions, inspections, audits, independent audits internal systems, we ensure that those are sufficient to satisfy ourselves that we’ve got a safe operation.  Inspector –

Q. No I accept that, but I mean on the other side of that coin the inspector needs to satisfy himself that things are in fact proceed in  that way?

A. Yes.

Q. And a mine with a high propensity for spontaneous combustion as you’ve stated, would come up on a risk-based inspection protocol as requiring visiting from time to time?

A. Yes I understand that.

Q. So that’s the point I’m trying to make, I mean I just think inspectors need to regularly visit mines that pop up on the risk-based system for a variety of reasons and sometimes, and I’m saying rarely or not very often, that those visits would be unannounced.  And the point I’m trying to make is if the person was more inducted at the mine, there wouldn't be such a problem for you anyway because you wouldn't have to withdraw resources to go and get him and take him round.  He could jump in the first vehicle he saw with somebody else and get taken down to the place anyway?

A. Yeah if the inspector wishes to establish some sort of process like that, then we’d be happy to facilitate it.

questions from the COMMISSION:  

Q. Mr Smith, when Mr Radich was questioning you a moment ago about Spring Creek having started hydraulic mining for a period without dilution doors, you responded, and if I heard you correctly, you said in that initial six month period or so, you were using was it a “leader”?

A. A bleeder.

Q. A bleeder, right.  Is this when you were drilling into the goaf as described in your written evidence?

A. We had a system where the back of the goaf, the top end of the goaf was connected to the return through a borehole and that allowed – that was throttled with a valve and it was – allowed methane to be drawn into the return to maintain the level of methane in the goaf at an appropriate level.  Lower level than it would otherwise be.  It didn’t work particularly well and we abandoned the concept later on.

Q. You’ve told Mr Wilding that collapsing of the goaf area is to be expected and you’ve also I think explained to him that at Spring Creek your geological conditions are such that as I understood you the collapsing occurs in layers which are above the mined out seam, is that the effect of what you told him?

A. That's correct yes, the roof above the seam collapses.  Yes.

Q. Right, what I wanted to ask you was do you get subsidence which extends up to surface level?

A. Yes we do.  We – for the thickness of the coal seam we – the subsidence is modest, I think maximum was around about two metres, typically more like one metre subsidence.  That’s permitted under our coalmining licence.
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Q. And do you have, as was the case at Pike, the complication of mining in DOC land anywhere at Spring Creek?

A. No, we’re not under DOC land.  We’re under – I’m not quite sure of the definition how it’s designated as a coalmining area and we have a CML which allows us to interfere with the surface, subject to monitoring and some other precautions.

Q. What’s the depth typically that you’re mining at, at Spring Creek?

A. I think we’re at around about 300 metres.

Q. I’m struggling a bit to relate some your written evidence to the indicative diagram that has been on screen during a good deal of your evidence.  Can we have that back please Ms Basher?

WITNESS REFERRED TO SOL446723/6
Q. I think you have termed that an indicative diagram?

A. Yes, it’s highly stylised.

Q. And am I to take it that – or are we to take it that in reality your typical panel is a much more complicated entity than this diagram suggests?

A. It looks on paper a little more random.  The roadways are not straight and the number of roadways might change from three to four, and it might change direction slightly.  There’s no conveyor belts in this system of mining, so you can follow the floor of the coal seam and because the coal seam is irregular, it’s typically a little bit, yes, not geometric –

Q. Well, I think we appreciate that.  What I was getting at more is just the size of a panel.  You’ve said that some of your panels have five roadways?

A. Yes, that’s the case.

Q. And they can be up to 150 metres wide and as much as 500 metres in depth?

A. Yeah, the width – that’s the width there I’m talking about.

Q. Yes.

A. And the length of that distance there to it’s extremity.

Q. Right.

A. And so that can be 500 metres and this can be up to 150 metres wide across there and yes, there’s three roadways in here and we typically have three or four roadways in a panel.  I’ve kept it simple for clarification, but yeah, it can be five if that area is wide enough.

Q. Right.  What I was wanting to get a feel for is if you had a depiction of a 500 metre long panel, how many mining panels are you going to have then, approximately in that depth?

A. Well, if it was 500 metres long, that’s the distance from the start of mining, so there’s still the same number.  This is one panel regardless of how many roadways and regardless of its dimensions.  It’s one panel.  If it’s larger, it’ll contain more coal obviously depending on the depth of the coal.  It’ll take longer to extract.  The mine is set up just to operate one extraction panel at a time, so while this extraction panel is being extracted back, which might take six to nine months, 12 months if it’s a larger panel, another panel, or another panels are being developed.

Q. Well, what I’m trying to get at is how many extraction panels, like here we have five, if you have a depth or a length of the mining panel as much as 500 metres, how many extraction panels might there then be?

A. When you say “Here we have five”, what do you mean?

Q. I’m obviously misunderstanding.

A. Yes.
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MR WILDING:

Sir I’m not sure if I can assist at all, but on my understanding Mr Smith might be able to confirm this, the numbers 1 through to 6 represents what are called “lifts”.

the COMMISSION:

Yes I appreciate that.
MR WILDING:

The boxes underneath the 10 of them are called pillars.

THE COMMISSION:

Yes, I’ve called them an extraction panel.
questions from the COMMISSION CONTINUES:  

A. Yes the panel is this whole mining block.

Q. Yes right.

A. That’s that whole section with maybe 100 or 200 pillars is one panel.  So it’s got its own independent air supply intake and return and it’s one – but its one mining panel.  One place.

Q. We’re obviously confused with terminology, but what I’m trying to understand is how many mining pillars might you have if you’ve got a depth of 500 metres?

A. Well we can do the calculation I suppose.  If there was – if these were 100 metres long and the panel is 500 metres, it’s going to be five of those.

Q. So you’d still only have five?

A. Yeah.

Q. So you can lengthen them considerably?

A. It depends on the ventilation and the development process but I said in my evidence that it’s desirable to reduce the number of cross-cuts as much as possible, reduce these connections.  Those roadways there are five to six metres wide and they interfere with this extraction process.  So we have to have sufficient of those to ventilate the place on development, but minimising them is desirable for the extraction process.  

Q. Thank you, that’s what I was trying to get a sense of, just once you have the full length of the panel, how do you set it out then by comparison to what’s in the diagram?  That’s what I was struggling with.  Turning to a lift, what depth is a typical lift as depicted by your one, two, three, four and so on?

A. Well if the – yeah, number one’s the first lift here and that might be 30 metres between centres, so the length from the monitor to the back edge of the pillar might be 25 metres and that’s determined by the cutting productivity of the monitor itself.

Q. I was meaning the other way.

A. Yeah, so that’s –

Q. How much are you taking off each lift?

A. That’s likely to be 10 metres, that dimension and preferably the full height of the coal seam providing – provided we’ve managed to drive these roadways on the floor he’ll cut the full height.

Q. And the sort of cutting conditions you’ve described at Spring Creek, what period of time to take out a typical lift?

A. Our productivity’s around about 2000 tonnes a day when it’s operating.  So sorry I haven’t got that – couple of tonnes a minute something to that sort of order.

Q. So a 10 metre lift, I’m just trying to get a sense of how often the monitor has to be repositioned?

A. Well it’s not a big job the monitor gets from – there’s another monitor sitting in here ready, so when that lift has been taken out and that might take some shifts, there’s another monitor so the water supply can be redirected to the – to this monitor here and the crew just moves from there to there and another crew comes in and moves that back to the next position.  It’s a relatively continuous process.

Q. So the removal of a lift might take a shift or so?

A. It took a bit longer than that I’m sorry I have to do the mental arithmetic.

No doubt we’ll have others who know better than – who do it as a matter of routine I guess.  You’ve talked about and been asked about ‘cleat’.  Can you just define cleat for us?

A. Yep, there’s probably some geologists in the audience that can do it better than me but –
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Q. Well, let’s have 101 level if you don’t mind?

A. The cleat is, there’s the dominant joint direction in the coal seam, so coal’s a sedimentary material and subject to its formation, it’ll have cleat in a dominant direction, so –

Q. As it, from when it’s laid down?

A. Yes, and when it’s formed, subject to the stressors under, during the qualification process and that’s typically a continuous, typically standard for the area, so the dominant cleat direction will be relatively consistent throughout the mine.

THE COMMISSION ADDRESSES MR HAMPTON:  ANDY SELF 

re-examination:  MR STEVENS
Q. Just one matter Mr Smith, at paragraph 101.2, Mr Radich put to you in summary that really yourself and those that visited Spring Creek on the 3rd November visit – sorry, Pike River, weren’t able to say whether Pike was trying to extract coal without fully understanding the conditions or investing in necessary development and infrastructure.  Before you develop a panel for hydromining, would you invariably have above ground boreholes into that panel?

A. Yes, yes, we do.

Q. And what information would that give you in terms of things like methane content and matters relating to stressors anticipated?

A. We probably wouldn't determine, we wouldn't attempt to determine the stress conditions.  The boreholes that we use for infilling prior to panel development are predominantly aimed at identifying in detail the structure of the seam, presence of faults, elevation of the coal seam, roof and floor and we would typically also do a gas content assessment and also do an R70 on the spon com, just to maintain our database, but primarily we would be confirming the structure.  We would also be logging the depth of sediment, particularly from the roof of the coal seam to the Goldlight mudstone interface and that would identify whether the extraction system design needed to be modified.

Q. From your discussion with the team that went to Pike on the 3rd of November, are you able to say whether there were any above ground boreholes into their trial panel?

A. No, look I’m not aware of what was there in the way of boreholes.

Q. I see.  And just lastly, and madam registrar, if you could show the witness this document please?

WITNESS REFERRED TO EMAIL
Q. We discussed Mr Hughes visit about a week before the hydro-miners from Spring Creek went to Pike?

A. Yes.
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Q. Would you have a look at the email I've just given you please.

A. Which?  The one from Robin to Terry or from Terry to Robin?

Q. From Terry to Robin.  Would you look at the second paragraph of that where he says, “I've an ulterior motive here and that I would like someone to provide N check on airflow and pressure from the underground fan in operation.  Pike still does not have a handheld electronic manometer and a good quality anemometer.” 

A. Anemometer.

Q. Anemometer.  That was about two or three weeks before the visit by the hydro‑monitor team from Pike to Spring Creek – sorry, from Spring Creek to Pike?

A. Okay yes.

Q. Would you expect the equipment referred to by Mr Moynihan in his email to Mr Hughes to be typically held by an underground coal mine?

A. Yes it should be.

Q. Yes.  Would you produce that document please?

exhibit 36 produced – EMAIL FROM Terry TO ROBIN

witness excused

COMMISSION adjourns:
1.17 pm

COMMISSION resumes:
2.18 pm

MR MOUNT CALLS

MASAOKI NISHIOKA (SWORN)
INTERPRETER (AFFIRMED)

Q. Can you confirm please, your full name is Masaoki Nishioka?

A. Yes, it is, that's correct.

Q. Do you live in Tokyo, Japan?

A. Yes, I do.

Q. Mr Nishioka, you have filed a statement with the Royal Commission dated 25 October 2011?

A. Yes, that is correct.

Q. For reference we have that as NISH0001.

A. Yes, that is.

Q. Mr Nishioka, obviously your first language is Japanese?

A. Yes, that is correct.

Q. Can I just confirm that you are happy to give your evidence in English?

A. Yes, I do my best.

Q. Yes.  There is a court interpreter available by your side.  If you have difficulty at any stage, please feel free to let us know and the interpreter will assist.

A. Yes, thank you very much and I will.

Q. Mr Nishioka, do you have a copy of your statement with you?

A. Yes, I do.
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Q. And do you also have available to you a document that you created at the time that you were at Pike River which is I think your work record?

A. Yes I do.

Q. That document has been filed with the Commission now and its reference is NISH0002?

A. I don’t have that number on my paper, on my copy I should say.

Q. Just for our benefit, the work record was that a document you create day-by-day while you were at Pike River?

A. That is correct.

Q. From time-to-time if I ask you questions and you want to refer to your work record, please just let us know and I will check with the Commissioners, I imagine there will be no difficulty with that.

A. Mhm.

the commissioner:  

Q. Mr Nishioka if you need to look at your record in order to check your answers, you do that as you go along.

A. Yeah thank you very much.

examination continues:  mr mount

Q. Mr Nishioka if we put up on the screen pages 3 and 4 of your statement we can see a summary of your qualifications and experience.  Do you see that

A. Yes I do.

Q. I won’t go through all of that in detail, but can you confirm you have around 40 years experience in the underground mining industry?

A. Yes.

Q. Is your particular area of expertise hydraulic mining?

A. Yes that is correct.

Q. In which countries of the world have you had experience of hydraulic mining systems?

A. Well mainly Japan and Canada and I have also involved in the development and construction of Pioneer Mine which is located in British Columbia in Canada.

Q. And can you just confirm for us your current position?

A. Well at the moment I’m with SEIKO Mining Company Limited and I’m a general manager engineering department.

Q. Did you previously work for Mitsui Mining Company?

A. That is correct.
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Q. What were the different roles you had with Mitsui Mining?

A. Well when I belonged to Mitsui Mining it’s more like overseas investment work, you know engineering work but after training at SEIKO Mining, it's more like a productive work site like engineering or equipment supply, that is a major you know, responsibility for me.

Q. Can you tell us about your first contact with the Greymouth area?

A. Well I came into Greymouth area in 1988 when Coal Corporation announced private sale of their property and we had, we wanted to take over Solid Energy’s property because we had a project Greymouth coal project in this area.

Q. Coal Corporation of course is the predecessor of Solid Energy?

A. Yes that is correct.

Q. When you say “we”, at that time it was Mitsui Mining?

A. Yes I was with Mitsui Mining and we had a consortium with Japanese trading house (inaudible 14:25:15) and also Cyprus Mining Company in the United States.

Q. You referred to the Greymouth coal project, did that later become Spring Creek?

A. Yes that is correct.

Q. So on that first visit did you travel through various Coal Corporation properties in New Zealand?

A. Yes.

Q. And when you were considering the potential for the Greymouth coal project at Spring Creek, did you raise the potential of hydraulic mining?

A. Yes we were planning to open that Greymouth coal project by using hydraulic mining method because geologies were suited for hydraulic mining method.

Q. Did you suggest a test of hydraulic mining at the old Strongman Mine?

A. Yes when I tested all the Strongman Mine, which was owned by Coal Corporation at the time we went into underground of all the Strongman Mine during the course of asset takeover investigation and I found you know, that mine is well suited to introduce hydraulic mining method because the geology is so well suited for hydraulic mining and that’s what they were using, hydro transportation system already.
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Q. Was it in 1991 and 1992 that the trial of hydraulic mining at the old Strongman Mine took place.

A. Yes, that is what I proposed to our board, because we had Greymouth coal project and everybody concerned was, if you know high pressure water jet can cut coal seam of Greymouth coal project and all the Strongman Mine was adjacent to Greymouth coal project, so if (inaudible 14:27:37) has that concern, why not doing, you know, this mining to demonstrate how water jet cutting performs.  That’s why, you know, I proposed this mining to our board, and also, you know, the partners of joint venture of Greymouth coal project and it took a couple of years to convince everybody and raise funding and we decided to carry out this mining in 1991.

Q. Did that take place with some second-hand equipment from Japan?

A. That is correct.  (inaudible 14:28:19) our hydraulic mine up North Island is not coal mine.  You know, that mine was closed and a lot of second hand equipment is left over and we thought, you know, we should utilise, you know, that second-hand equipment.  Then we shipped out in all necessary equipment down to Strongman’s Mine site.

Q. While you were here for that trial at Strongman No 1, did you have a discussion with Roger O’Brien from New Zealand Oil and Gas around 1992 about the Pike River Mine?

A. Yes.  At that time I was sitting at Ashley Hotel and setting up the office and somebody, I don't remember the exact date, but Roger O’Brien, he belonged to New Zealand Oil and Gas, came to my unit and he started explaining about, you know, Pike River Coal, you know, property and asked me if hydraulic mining method can developing on that property.  And I asked of so many questions regarding, you know, coal structure, and he said, Brunner coal seam is running 15 to 20 degrees.  Coal seam is (inaudible 14:30:01) and I was not – there was (inaudible 14:30:06) as well, but conventional mining method cannot really mine that property efficiently, so I told him, you know, okay, hydraulic mining could work in that property.  However, we’d like to confirm geological condition by ourselves.  Then I propose some funding to our board but in Japan, and successfully –
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Q. Just pause there.  Roger O’Brien, was he a manager from New Zealand Oil and Gas with some responsibility for the technical area?

A. I understand he was a head of technical department of New Zealand Oil and Gas.

Q. Now you proposed a series of drill holes, is that right, to further understand the pipe field?

A. Yes that is correct.

Q. We’ve had some discussion in this Commission about whether Pike River could have been an opencast mine, based on what you know about Pike River, do you think opencast mining was a realistic potential for Pike River?

A. Well speaking only of opencast mining, looking at the topography of that area, there was no rainfall which is seven millimetre per year, it’s correct rainfall and I thought, you know, opencast mining is really difficult to do.  That area is fairly close to National Park and obviously there are much area of that property belongs to DOC land.  So I thought it’s very difficult to use in an opencast mining in that property.

Q. Is it fair to say that the technical challenges of opencast mining were part of the reason – so was it not just the conservation concern?  Were there also technical problems with opencast?

A. Well it’s probably the mining practice concerns we could operate the opencast mining, but considering the habitation and also the water management which usually in opencast mining contaminate drinking water so infestation after finishing opencast mining, vegetation might be very, very difficult because of that heavy rain and obviously I thought there was not enough topsoil available to rehabilitation of that area.

Q. Now you told us you proposed a programme of drilling exploration?

A. Mhm.

Q. Did that receive funding from the Japanese government?

A. Yes partially Japanese followers (inaudible 14:33:29) Japanese core company to carry out some drilling exploration overseas.  So I applied for that fund, understand how we spend our money getting approval from our board.

Q. Now we’ve heard already that there were seven drill holes in 1993, is that correct?

A. Yes that is correct.

Q. Now based on the information from those drill holes, were you involved in making a recommendation to the board of Mitsui Mining?

A. Yes we did.

Q. What was your recommendation?

A. Well first it went okay.  The purpose of the drilling or what you call it exploration there is to decide – it’s viable for our company to invest any money into the project and the key issue was what sort of coal are you seeking in that property.  I mean the coal quality and also so how much coal is expected to take out from that coal property and according to our estimation several coal could be around 6 million tonnes or it could've been 5 million which is not quite enough, significant tonnage and also the access to that property was very difficult because western side, ocean side it was steep cliff belonging to National Park so we are not allowed to step in that area and also if we approach from the other side you know, that is a (inaudible 14:35:23) port and so the access has to go through DOC land so we (inaudible 14:35:30) quite a long time to get approval and so even if we construct access road, that would take you know, a huge capital cost and so if we put in a stone driving that could be a long, long way before reaching to the coal seam.  So looking at predicted tonnage and expected you know, capital cost we thought that project is not so worthwhile for us to be involved.
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Q. Were there any other factors about the coal itself that led you to that view?

A. Well looking at you know, that whole quality of Pike River, that coal has really good fluidity, that is you know, certainly not characteristic to bind all you know, other coals when we’re making a (inaudible 14;36:31) and one of the particular characteristic of Pike River Coal is that fluidity doesn’t come down even after getting oxidation.  Usually a high fluidity coal, you know, fluidity comes down to very low within three weeks or a couple of months and when we using all that high fluidity coal, I mean actually putting into the coal (inaudible 14:37:02) you know, fluidity is not so much.  However, in the Pike River Coal you know, that coal maintains that quality for a long, long time even after not getting oxidation.  That’s all we really had in our interests to taking on Pike River Coal.  However, you know, the top part of that Pike River coal seam which is (inaudible 14:37:30) you know, the top side is really high sulphur core and the sulphur content is partly 3%, 4% and sometimes was up to 7% which cannot be used for coking.  That is another reason we decided not to be involved in this project.

Q. Did your exploration in 1993 tell you anything about the methane content of the coal at Pike?

A. Yes what we noticed here is below the coal seam contains you know, a really high methane gas and the drill holes we put in close to Hawera Fault where we take the river coal out.  methane gas was bubbling out and we had really no experience, no choice for what used to be a chief (inaudible 14:38:36) you know, company and he said he have never seen that much out of coal seam in his life, in his 45 years or 40 years experience.  So we knew you know, but on a (inaudible 14:38:52) Pike River Coal contains a lot of methane gas and when we developed underground mine we have to very careful to handle you know, methane gas.

Q. Those very high levels of methane you've described, would you expect them to be worse in the area of the Hawera Fault?

A. Sorry I missed it?

Q. Would you expect there to be more methane in the area of the Hawera Fault?

A. Yes this is just to a general rule but whenever we extract you know, close to any fault we expect high methane emission.  This is general rule, not only for Pike River but also any coal property.

Q. Did you say a moment ago that your estimate was that Pike River might produce five or six million tonnes of saleable coal?

A. Yes.
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Q. And can I ask you to look at NZOG0056, and we’ll start with page 1.

WITNESS REFERRED TO DOCUMENT NZOG0056

Q. This is the prospectus that was issued to the public in 2007 and if we look on page 12, and perhaps if we highlight number 1 towards the bottom of the page – Mr Nishioka you have the screen in front of you which might be easier for you to see.

A. Okay.

Q. Do you see there that it was said that total production of 17.6 million tonnes was projected for Pike River?

A. Yes, I see it.

Q. What is your view of that estimate?

A. Well, (inaudible 14:41:18) call me and say, okay, the coal which can be used for (inaudible 14:41:24) making or even burning coal, it means high sulphur coal is not counted in that, you know, saleable coal.  (inaudible 14:41:33) before designing, you know, mine structure, we never know, you know, how much coal appear we have to leave behind and employ, you know, this (inaudible 14:41:45) is not considering the coal quality and there is, you know, mine structure, how to develop it and how much, you know, or how many, you know, coal (inaudible 14:41:57) should be left, you know, behind and if we are taking all that, you know, reserve out, I don’t think that totalling of saleable coal can come up to, you know, 17.6.  That is way too much.

Q. Earlier in this Commission we have had evidence about the number of drill holes that were carried out at Pike.  Obviously Mitsui was involved in seven drill holes in 1993?

A. Yes, that is correct.

Q. Do you have any comment about the number of drill holes that you would expect would be required before developing Pike River?

A. Well, you know, of course, you know, more drill holes is better for understanding, you know, geological structure and the coal content (inaudible 14:42:58), but if we put, you know, too many drill holes in, you know, we have to spend, you know, correct money for exploration, and that is making project viability, you know, very low, so somebody or to some extent, you know, we have to decide how many drill holes we putting, based on, you know, business decision.  And (inaudible 14:43:27) New Zealand coal seam around this area.   Geology is quite a bit, you know, complicated and no matter, you know, how many drill holes in, still we cannot improve the understanding of geology, you know, very much.

Q. I take it there’s a balance to be struck then between probably the desire of geologists to have many more drill holes and –

A. Yeah, that is correct, you know, geologist is responsible to make accurate, you know, geologist interpretation, such as structure and (inaudible 14:44:14) and also, you know, coal quality, but business people doesn’t want to spend, you know, that sort of money for geologist to put, you know, drilling, so that is always the arguing between, you know, geologist and technical people, and the financial people, so we try to minimise drill holes, as long as we can get to reasonably good, you know, geologist (inaudible 14:44:44) interpretation.
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Q. Do you want to make any comment about how adequate the understanding was at Pike before making the decision to mine?

A. Well if how we look at the area close to the outcrop, we can get pretty good with the geological application in based on the existing drill holes or adding up drill holes because we can see no outcrop on getting the correct information from outcrop which is coal seam is exposed, but once we get close to the deeper part which is close to Hawera Fault, it is very difficult to estimate to (inaudible 14:45:42) geological structure of that area is very, you know, disturbed by big fault such as Hawera Fault.  So it is very difficult to get  geological positioning in that area.

Q. So in short, in 1993 or thereabouts Mitsui decided not to proceed with the Pike River project?

A. Mhm.

Q. Over the years ahead, were you occasionally asked for your advice by people involved in Pike River?

A. Mhm, yes that is correct.

Q. I just want to show you one file note from the Department of Conservation of a meeting in September 1994, this is DOC0010020018.

Witness referred to document DOC0010020018

Q. This refers to a meeting which appears to have been around the 5th and 6th of September 1994 to discuss Pike River.  At that stage it is recorded that the company propose to use underground hydraulic techniques and that access to the coal would be via two portals in the forest.  

A. Yes.  Well I don’t really remember you know, about this meeting, but it looks like a meeting held over two days.  Is that correct over 5th and 6th September.  I cannot really recall you know this meeting.  

Q. To your knowledge you were not, at that stage, retained as a formal advisor to Pike, is that right?

A. Well I don’t think I was formally involved in that Pike River (inaudible 14:47:54), just based on what I already know our association with Roger O’Brien, you know, he asked me so many questions and I gave, you know, all sort of information based on our friendship.

Q. Five years later in 1999 were you asked by Mr Graeme Duncan to respond to some questions to assist with the pre-feasibility study for Pike River?

A. Mhm.

Q. Can you recall what in particular you were asked to help with?

A. Well I received so many questions regarding hydraulic mining and I think, you know, answer that questions through email.

Q. What sort of topics were you asked about?

A. I don’t really remember but – for instance, you know, how many cubic metre of high pressure water jet they are supposed to use or how many faces should be prepared and so what are the roadway angle you know they are supposed to use to develop the mine structure.  I gave him, you know, all the information about it all depends you know what they want to do, but they didn't give me any such information regarding Pike River and just emailed me the questions.

Q. In June 2000 the pre-feasibility study was completed.  If we can look at DAO.004.10174 at page 9.

Witness referred to document Dao.004.10174/9
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Q. This is a page from the June 2000 pre-feasibility study.  Do you see your name listed under the statement, “The key members of the study team include -”

A. Yes I do.  Well I shouldn’t have actually, this is always happening not only at Pike River.  (inaudible 14:50:31) these you know, start asking me questions on the feasibility study, they tend to use my name like this and actually no, I didn't have any formal engagement in this study team.

Q. So you would not have described yourself as a key member of the study team?

A. Well again you know, what as in of, “Key,” means but I’m not deeply involved in this study team.  I wasn’t – I gave them some idea if I was asked.

Q. If we move forward now to 2005, were you contacted by Grame Rigg to update some estimates in relation to the electricity costs for Pike?

A. Yes.

Q. Can you remember what other involvement you had in 2005?

A. I think they ask me to review (inaudible 14:51:48) capital cost related to hydromining equipment and also he asked me what is appropriate to (inaudible 14:52:08) the roadway.  And the (inaudible 14:52:13) based on that you know, figures I gave him and he developed my structure designing.

Q. If we can look at DAO.012.03499 page 56.

WITNESS REFERRED TO DOCUMENT DAO.012.03499

Q. This is a page from the final mine plan and financial model in July 2005 and half way down the page do you see that your name is mentioned and it is said that you were retained by Minarco to complete the design of the water supply and slurry systems.  

A. I think they asked me to estimate the capital cost on the – ideally based on my experience, past experience but at this time they haven't operated any you know, mine design.  That’s when I estimated this costing based on just general knowledge.

Q. If we can also look please at DAO.012.03498 

WITNESS REFERRED TO DOCUMENT DAO.012.03498
Q. This is a page that I think comes from the project update by Minarco in 2005.

A. Well I’m not, never belong to the organisation of Pike River, never.

Q. I see your name there as, “Hydro-monitor consultant.”

A. Yes, yes that’s right.

Q. Do you think that reflects your role in 2005?

A. I don’t think the reason of showing is (inaudible 14:54:24) they asked me questions so many times and I answered to their questions.  That was what I did and I didn't know you know, I was doing hydro-monitor consultant.  Well actually I was not in this organisation at all.
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Q. If we look at the period 2005 to 2007, you did I think have some involvement in the design and supply of the coal slurry pipe, is that right?
A. Mhm, yes, that is correct.  That was the time they issued, you know, hand out document to procure all necessary equipment, such as, you know, slurry pipeline, slurry pipeline joint, such things.

Q. And did you also have involvement during that period with putting forward a proposal for fluming and water supply parts?

A. Mhm, yes.  We issued an offer, yes.

Q. And in fact if we look at DAO.025.55328?

WITNESS REFERRED TO DOCUMENT DAO.025.55328

Q. This is a document from March 2008, from SEIKO Mining, setting out equipment and material specifications for many different components of the hydromining system, is that right?

A. Yes, yes.  Well, you know, they ask me what sort of, you know, material or equipment we can possibly supply to Pike and they wanted me to decide, you know, that’s specifications which can meet with Pike River hydromining system.  That’s why, you know, I summarise, you know, all of the required specifications, even though I was not provided, you know, proper design criteria.

Q. Did you also give a quotation to Pike River for supplying all of that equipment?

A. I think we, you know, we issued a quotation to supply these equipment.

Q. Now, of all of the different components of the system, which parts did Pike ultimately obtain from SEIKO?

A. Well, you know, we got contract to supply slurry pipeline, slurry pipeline joint and (inaudible 14:57:21), you know, we’ve got order to supply water gun which we call, you know, hydraulic monitor.

Q. So just those three things and everything else was not obtained from your company, is that right?

A. That is correct, yes.

Q. And if we can look at PW35 please, which is a photograph of the hydro‑monitor unit.

WITNESS REFERRED TO DOCUMENT PW35

Q. You’ve talked about the water gun, can you just point out with the laser pointer, which bit you supplied?

A. This hydraulic monitor is a water gun up to here and we didn’t supply, you know, this nozzle, because they didn’t know what sort of, you know, high pressure (inaudible 14:58;17) system they are going to use, (inaudible 14:58:20) and we couldn't decide the size of the nozzle, that’s why we didn’t supply this nozzle.  But we supply, you know, this unit and this structure or, I don't know, who designed and who supplied, I don't really know.

Q. You had no involvement in the design of the –

A. No, not at all.

Q. Do you know where it was built?

A. I don't know, probably in Australia, because quite a few, you know, equipment came from Australia.

Q. In your opinion, were there any difficulties with the design of the rest of the unit?

A. What do you mean by ‘difficulties’?

Q. Was it a good design?

A. Well, I don't think so, you know, that is – well, if you know, a monitor, water gun is mounted on this (inaudible 14:59:14).  Everybody thinks it’s easy to move, but once, you know, pressure is applied, you know, hose becomes solid and so, you know, this area will be buried with coal and rock and we cannot get anymore (inaudible 14:59:33) or if we want to, you know, move these trucks, we have to supply hydraulic oil, which need, say, 16 hydraulic hoses, and once pressure is applied, hydraulic hoses are not flexible anymore.  Understand that we have to hydraulic pipeline or hose, well actually, no Pike River had rubber hose, but once, you know, pressure is applied, hose is just as solid as a steel pipe, so you know this truck mounted monitor cannot give us any mobility, that is actual fact.  That’s when we don’t use, you know, this system.  But of course everybody has to use any equipment, but we don’t recommend you do that.
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Q. Now I think you supplied the water gun units that you’ve described in about February 2009?

A. I think well I don't remember clearly that date, but around that time, yes.

Q. Did you have any contact with Pike between early 2009 and the middle of 2010?

A. No, not at all.

Q. On the 22nd of June 2010 I think you were working in Saudi Arabia, is that right?

A. Yes, that's correct.

Q. What were you doing there?

A. I was involved in oil plant construction project.

Q. The email you received, was that from Peter Whittall inviting you to come to Pike?

A. Yes the email I received.

Q. Did Mr Whittall ask whether you would assist with a final critique of the installation and also development and implement of workforce training?

A. Mhm.

Q. And were you happy to go to Pike?

A. Well I had really curiosity what was going on at Pike.  It’s just, you know, they kept on asking me so many questions and it during that period and 2010 the timing Peter sent me email, not much communication going on.

Q. So you agreed to go to Pike?

A. Yes I thought you know Pike maybe better environment than Saudi Arabia, it was so hot.

Q. Now I think you arrived in Greymouth on the 25th of July last year?

A. Yes that is correct.

Q. At that stage the hydro-monitor panel was still in very early stages of development is that right?

A. That is correct.

Q. Were they possibly only as far as the first cut-through, something like that?

A. Yes, that’s what I aware of.

Q. When you arrived, who was in charge of the hydromining project?

A. Really I don't know.  It was Peter Whittall come to the mine site maybe one day per week and the rest of the time he was staying at Wellington and he told me I should report to Terry Moynihan.

Q. Moynihan?

A. Yes, that’s what he told me.  Really and I couldn't find any key person who was leading, you know, this construction, this (inaudible 15:03:41) task.

Q. What was Mr Moynihan’s role at that stage?

A. Well I understand from (inaudible 15:03:52) he was project manager.

Q. Was he doing anything else apart from being concerned with the hydro-monitor system?

A. Well actually he was busy to prepare all the timesheet for contractors and I haven’t seen anything he was doing (inaudible 15:04:22) at the site and he was not always staying in the office, and I don't know where he was, but I saw him maybe every – well let me see every morning when we had a meeting, yes.

Q. Do you know whether he had previous experience with hydro-monitor system?

A. I don’t think he has had hydromining experience.

Q. I want to ask you now about your first impressions of the hydromining project when you arrived.

A. Mhm.

1505
Q. So I’m asking now about your first impressions, when you arrived and over the first week or so if that’s okay?

A. Well first of all you know, what I felt was that organisation was not well functioning because I couldn’t find anybody particularly responsible to a particular area.  Like what I did is I really wanted to know what sort of ventilation system they are using and there was a (inaudible 15:05:42) that design of ventilation and I started asking around who did this design and who was responsible for this ventilation system and who was supervising daily ventilation system or ventilation (inaudible 15:06:02).  What I received is ask to somebody else, ask to somebody else and ask to somebody else and finally the last guy said, “Why not talking to Doug White.” Well obviously what I found was nobody really taking care of ventilation survey, ventilation system construction or you know, ventilation system in a commissioning.  

Q. In your view is it important at a mine to have someone who has that responsibility?

A. Oh sure you know, ventilation is the most important part for underground mining, particularly for the mine which is emission and a lot of methane gas and I noticed so many other things but if you ask me I could speak.

Q. Well let’s just stay with ventilation for a moment.  What was the state of the ventilation system when you arrived?

A. At that time only emergency fan, there's two on the top of the ventilation shaft, that was running.

Q. So the main fan hadn't started working yet?

A. No they haven't, no that fan hasn’t been installed yet and that was sitting outside of the mine.

Q. In your view was that a satisfactory situation for the commencement of hydro‑monitor operations?

A. Well when I arrive at Pike River site well the site was not quite ready to install hydro-monitor system because they haven't changed to the electric gears underground yet to drive high pressure pump system and everything still not at a stage of construction as far as the monitor operation concerns.

Q. If the panel had been ready, in your view would it be appropriate to start extraction before the main fan was working?

A. Well really not – be first talking about a ventilation, the area they set up monitor panel is not appropriate to area for monitor extraction and first what I told Doug White is, I wouldn't send anybody underground before (inaudible 15:09:11) ventilation system is established and there was no second means of egress ready.  This is clearly what I told to Peter Whittall as well as Doug White.  And usually we don’t prepare monitor extraction panel close to the pit bottom which is to stay for the life of the mine because it’s very difficult to manage the mined out area.

Q. Before we talk about the location of the monitor panel I want to come back to your comment about not sending anyone underground until there’s robust ventilation and a second egress.  That’s what you said?

A. Yes.
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Q. Did you have any response from either Doug White or Peter Whittall when you said that?

A. Nothing.  Nothing, but one thing you know what Doug has started to do is well he started to press for the construction or installation of main fan but that didn't go very well and there was Peter Whittall started to talk to mine planning guy to get second egress ready, but it’s not so easy task to climb  egress, because I mean you need to be quite (inaudible 15:10:45) to the surface.

Q. Now you made a comment about the location of the hydro-panel and said you would not have recommended it to be so close to pit bottom or to the Hawera Fault.  Is that right?

A. Yep, that is correct.

Q. Why is that?

A. Hydromining is a regulating mining method and if we use you know that mined out area close to the vital facilities of underground operation we have to live with that mined out area for the life of the mine.  And mined out area is potential heating area.  I realise that mined out area could be a potential gas pocket.  So we don’t want to have that risky item close to the vital area.  Usually we starting monitor extraction further in of the mining property than retreat back down to you know (inaudible 15:11:55)

Q. The panel that Pike was beginning with was I think around 25 or 30 metres was the proposal, when you saw that proposal what did you think about the width?

A. Well width is okay, when we start cutting coal pillar by water jet, initial cut was very difficult part.  I mean low productivity, we also – there is no grunt pressure working on the coal here, that’s why okay a 30 metre cutting seems too much and we usually prepare coal pillar with smaller than standard of size.  So I would make that pillar size somewhere around 15 to 20 metres at most for that you know initial cutting if we look at the production side.

Q. So on looking at a trial panel you would've suggested a narrower panel?

A. Yes, that is correct.

Q. Is it correct that in general the wider the panel the greater the risk is of large roof fall causing a large wind-blast or similar?

A. Well not necessarily because we need these opening to start or induce a cave-in and in any retreat to mining we should have decent, you know cave-in (inaudible 15:13:55) in the goaf but in case of Pike River they intentionally stopping of cave-in because they didn't want to have any surface subsidence and that is the mandate from DOC so it’s sort of okay looking at good mining practice we should induce cave-in in the goaf but in case of Pike River they are trying not to induce a cave-in.  That is sort of a counteract.  

Q. Was that one of the first things you learned about the trial or bridging panel that contrary to normal practice Pike was planning to leave the roof up rather than have it collapse?

A. That is correct.

Q. In your view is that not good mining practice?

A. No not at all.  We try to induce cave-in and we try to pack up the mine out area to avoid a methane build up in the goaf.
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Q. We’re staying now with your first impressions when you arrived at Pike.  Did you form a view about how suitable the equipment at Pike was?

A. Well, equipment was okay.  Their design is not worth (inaudible 15:15:28) for hydromining application and equipment to selection really was no good at all.

Q. Perhaps we’ll start with the guzzler and I think we’ve got a picture of that.  It’s CAC0130, page 6.

WITNESS REFERRED TO DOCUMENT CAC0130

Q. That’s the guzzler?

A. Mhm, yes.

Q. How suitable was that piece of equipment?

A. Well, in case of in hydromining we try to simplify the face equipment, because everyone will say, maybe in a couple of days or a couple of weeks, depending on the production rate, but we have to retreat, you know, all gears back, maybe 10 metres or 50 metres, or Pike was planning to retreat 18 metres, and if you use, you know, that heavy gears at the face, that is taking all, you know, advantage of hydromining because in case of hydromining if we retreat monitor quickly, you know, we can resume next cutting, you know, sooner.  So really, you know – well, this is my personal view, you know, I really don’t want to have, you know, this heavy gears at the face.

Q. And I think you’ve already referred to basically the same problem with the hydro-monitor unit itself?

A. Mhm.

Q. In paragraph 22 of your statement, which we’ll just put up on the screen, you have listed nine separate problems with the high pressure water generation system?

A. Yes.

Q. Now, I think they speak for themselves and I’m not going to ask you to read them out or go through them one by one, but is there a way that you can just summarise what your concern was with the high pressure water system?

A. Okay, first of all, you know, that pressure rating is not quite consistent and we usually don't use, you know, ANSI 2500lb, which is, pressure is high and if we make, you know, the pressure too high, that is increasing the risk of, you know, rupturing of the equipment and also, you know, there’s decided to use the two pumps in parallel instead of one unit, but if you use, you know, two pumps, sure we could use them, but it makes control more difficult.  That is (inaudible 15:18:32) pump per unit and they only supplied, you know, driving system for only one unit, you know, that is not VSD, variable speed unit.  They’ve got one driving unit and two pumps and if they want to operate on two pumps, you know, together, they have to run (inaudible 15:18:54) one unit to synchronise speed then switch to the second one, then they ramp up the pump speed, but somehow, you know, power supply was weak and the voltage, they couldn't get, you know, high enough voltage and the VSD system couldn't ramp it up to synchronise speed.  It means they cannot start up second pump, so really, you know, there is no consistency in this, you know, high pressure pump system design.  I’m noticing that this pump, ring type pump, and we found, you know, through our years of experience, you know, this ring type pipe is not well suited to (inaudible 15:19:40) water, which (inaudible 15:19:43) can get in hydraulic mining operation.

Q. Just pause there.  I take it you had recommended a different type of high pressure pump?

A. Yes, I did.
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Q. How sophisticated are those pumps?

A. Well sophistication wise well both pumps have pros and cons but we usually using the horizontal split pump, much (inaudible 15:20:16) because when we doing maintenance work, if we use horizontal split pump just open up at the top of the casing and the replacing of rotary assembly and put in spare rotating assembly in and put the lid back on.  So we can do all the maintenance within say two shifts or even one day and we can go back to the operation.  But in case of a ring type pump, if you want to do your maintenance we have to take whole pump unit out and send it out to somewhere and obviously after assembling all three stages of a ring type pump there is no way to taking (inaudible 15:21:03).  But in case of even a horizontal split pump if you take the rotating assembly out we can usually take (inaudible 15:21:13).  That can make pump operation smooth.

Q. The type of pump that you recommended, are those pumps used in any other applications?

A. Well which one you know, horizontal split pump?  Yeah this pump is commonly used in (inaudible 15:21:33) pump, there is say water supply.

Q. The type of pump that Pike ended up using, have you seen that used in hydraulic mining before?

A. Sell in China yes, they are replacing the pump unit every two months.

Q. So can we summarise your nine points there by simply saying that in your view the equipment that was selected for Pike was not suitable for hydromining?

A. No it’s not suited and the high pressure pipe you know, that pipe is not quite round and they cannot sit in a joint to connect in a pipeline, that’s why they trim it down, the end of the pipe which it used (inaudible 15:22:28) that thickness of the pipeline, (inaudible 15:22:31) pipe that could be safety hazard because they are taking all strength away from the high pressure pipe.  And so the high pressure joint is very important component for high pressure system but they introduced prototype high pressure joint which kept on leaking every day, even if replaced the gasket still leaking and the leakage is the one after another and you know, we’re not supposed to use equipment which doesn’t have past performance, experience I should say.

Q. If we move on to another piece of equipment, variable speed drives.  Pike as I understand it had a number of these underground, is that right?

A. Yes after all equipment has (inaudible 15:23:26)

Q. In your view is there any concern about locating VSDs underground?

A. Yes VSDs is you know, a good system to control (inaudible 15:23;39) but that VSD system has to be placed in very clean environment and a consistent temperature and dry, dust free but it’s not so easy to find that environment underground so you know, if we could avoid using a VSD system I like to go that way but I don’t know why, but all (inaudible 15:24:10) has no VSD underground and gas of Pike River.

Q. Were the particular VSDs used at Pike flameproof?

A. No I don’t think so.

Q. Is that potentially an issue as well?

A. Well based on New Zealand regulation which I understand we don’t have to use a flameproof type equipment 100 metres outbye of the last crosscut.  That is what I was told.  That why they could've used non-flameproof equipment, every angle in that area, besides you know, that restricted area.
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Q. Was there any issue about the power supply to the VSDs?

A. Yes if you want to use VSD (inaudible 15:25:19) you know, we should have been enough of power supply, otherwise we use the sometimes 'cos there’s (inaudible 15:25:30) vibration, but I don't think well this is just my guess because I’m not (inaudible 15:25:39) engineer.  They have generating a power supply through underground cable and the reason why you know monitor feeder pump VSD couldn't ramp up the speed to the synchronised speed is because power supply was weak and when they increased the speed the voltage came down, (inaudible 15:26:05) they couldn’t put it out you know full capacity, that is what happened then.  That’s my you know – that’s what (inaudible 15:26:19) malfunction. 

Q. Obviously the main fan was also underground.

A. Yes.

Q. Does that raise any concerns in your view?

A. Yes, if you are using your main ventilation fan underground getting power through underground cable, that is subject to the methane content and the main fan is supposed to be no pressure at any time what happened in underground, but if you installing a underground fan – sorry main fan underground, you know, the power supply could be cut off because of the methane content, so it’s not so reliable.

Q. Do you understand that the motor for the main fan underground was also not flameproof?

A. Well I didn't possibly check because I didn't have not much time and so I was not in charging of that area, but what I found was motor and electrical gears for that main fan is not flameproof.  But in fact you know when they did the commissioning something you know get a rotating shaft and casing touched each other and making it a spark.  That is what reported to me.  It means underground fan was not where be able to – or somebody damaged when they brought that fan into underground.

Q. I think that was the 4th of October was it that the main fan was switched on?

A. I have to go back my you know –

Q. That’s all right, but your understanding is that when the fan was switched on there were sparks that came from it?

A. Yes, yes that’s what…

Q. Just staying with your first impressions for a few more minutes before the afternoon tea break, what was your impression about the way in which equipment had been installed at the mine?  Was equipment properly installed?

A. Well from where I was standing installation was not quite tidy.

Q. Not quite?

A. Tidy.

Q. Tidy.

A. Not properly installed and if so the rotation of the pump room where pumps were installed, that area was dripping in water from the roof and there was in the goaf seam so it was not really good environment for that you know major equipment to fit.

Q. Were there any other examples of equipment that was not installed in the way that you would expect?

A. Well the installation there is sort of temporary (inaudible 15:29:50) pipeline was hanging by chain, hung by chain from the wall and I don't know from our standard it’s not for neatly installed.
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Q. Were you able to form an impression of the financial position at the mine when you first arrived?  Did it appear that the mine was able to spend money as required, or was money tight?

A. I don’t think, you know, they could spend any money because they haven’t sorted, you know, well they sorted in only one shipment, or two, and why possibly they can generate, you know, cashflow and from my personal estimate, I thought, you know, they were running out of money in November or even in December last year.  Well, it’s just my personal view.

Q. And then lastly in terms of your first impressions, what assessment did you have of the morale of people at the mine?

A. Well, you know, many contractors were working underground or even surface, but I really couldn't find out who was controlling or supervising that contractors.  Contractor goes in underground do some, their own work, they don’t care any other, you know, work, concentrate, you know, their own work.  Well, it’s natural for the contractor, then comes out.  The other contractor goes to some (inaudible 15:31:36) and I really didn’t see in a total picture how the construction was moving ahead.  That’s my impression.

Q. Did you have a sense that there was strong leadership giving people direction?

A. Well, I didn’t see any strong, you know, leadership, neither, you know, strong, you know, (inaudible 15:32:01) and there’s, you know, some people, not quite, you know, moving round, them around and well, somebody, well sitting down taking easy.  But, well, that’s okay, you know, it’s not my concern anyway.

COMMISSION adjourns:
3.32 pm

cOMMISSION resumes:
3.50 pm

examination continues:    MR MOUNT

Q. About a week after you arrived on the 2nd and 3rd of August did you attend a safety training course at the Mines Rescue Station in Runanga?

A. That is correct.

Q. While you were at that course did you talk to anyone about any concerns you had about Pike River?

A. Yes I did I talked to Rob Smith who was giving lecture for us for safety course.  There was accident you know, Robin Hughes came in to that you know, training session and I talked to Robin Hughes regarding Pike River mine planning and this other plan they’ve set up, they did.

Q. If we just deal with what you said to Mr Smith first.  What did you tell him about Pike and your concerns.

A. Well what I told him was the trial panel on that mine plan yes, not quite appropriate because that was too close to the area of pit bottom for safety and also if we extract coal that the area (inaudible 15:51:51) goaf where we put (inaudible 15:51:53) as well as methane pocket.

Q. Did you also talk about Pike’s plan not to allow the goaf to collapse?

A. Sorry?

Q. Did you also talk about the fact that Pike wanted the roof to stay up in the goaf?

A. Yes that is what I was told by Doug White and that was (inaudible 15:52:28) and Pike was not supposed to have any caving and any subsidence, well sorry you know, Pike was not supposed to get (inaudible 15:52:41) subsidence, that’s because they cannot have caving underground.

Q. Did you talk to Mr Smith about that?

A. Well at that time I hadn't known that it was the DOC order because after finishing of that safety course I went back to Pike River office and started doing some work and when I was doing some work I had a chance to talk to Doug White and he told me that Pike was not allowed to have any subsidence on the surface.  That’s why underground is not supposed to having cave-in in goaf.
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Q. Did you raise any other concerns about Pike?

A. Well there was a time I raised only that concerns yes.

Q. What about Mr Hughes, what did you talk to him about?

A. Well he reading on what I said he also said in Spring Creek was getting ready to roof hanging up, about 30 metres or 20 metres I don't remember the figures, but I told him to be careful if roof is hanging it comes down quickly and suddenly you know that would generate a air blast which is fairly dangerous and a safety hazard.  And he said, you know, he will keep his eye open and be careful.

Q. Is there a measure called “RQD?”

A. Yes when we assess the cave-in (inaudible 15:54:42) of the roof we usually measure an RQD which is rock-quality designation showing some factor how the roof or you know, top strata was getting crack or a fracture.

Q. How is RQD measured, is that a percentage or what is it?

A. I think varies how many pieces are sorted to when they taking out of the coal and if all the enquiries – I don't remember anything of that – (inaudible 15:55:21) but not in a separate bit, on the one big math, that is RQD of 100%.

Q. So 100% would be roof that stays intact in a large section?

A. Large massive rock, yes.

Q. At the other end of the spectrum I suppose would be crumbling tiny bits of rock or sand almost, would that be the other end of the spectrum?

A. Sorry I don’t understand.

Q. If you have one large piece as 100% would the other end of the extreme would be –

A. Well if RQD is (inaudible 15:56:03) you know, it’s completely fractured, yes.
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Q. Did you have any information about the RQD figures for Spring Creek?

A. I think ‘cos some area in the Spring Creek mine, they had RQD100, yes.  I don't know which area, and I don't remember.

Q. Is that why you suggested that Spring Creek also needed to be careful about this issue?

A. That's right, you know, when they had her roof was hanging (inaudible 15:56:35) you know, long distance, says 30 metres or 20 metres, which I don't remember, but I knew, you know, there was the area RQD was 100, so I just came to my mind, you know, they have to be very careful.

Q. You talked about the risk of air blast when sections of the roof come down forcefully.  Can you just explain in a bit more detail what that risk is?  What could occur as a result of a roof fall like that?

A. You mean, if, you know, much rock caves in, in the goaf?

Q. Yes.

A. Well that, (inaudible 15:57:22) where it generate or not, a blast and those we know air gushes out and blow everything away and also know if there is methane sitting in the goaf, that rock, you know, coming down from the roof, will push the methane gas out towards the monitor face.

Q. So is it those two risks, one the air blast might injure people or equipment just from the force of the air?

A. That's right, that's correct.

Q. Secondly, it might release a large amount of methane?

A. Yes, large amount of methane comes out, but – (inaudible 15:58:00) you know, the (inaudible 15:58:03) should assist him (inaudible 15:58:04) 100, you know, that methane, that is, I would say that is okay, but the risk is not so much.

A. I just want to refer you now to a document DAO.003.08590 and if we pull the first page for a start, can you see that this is a risk survey draft report dated July 2010 by a company called Hawcroft Consulting International?

WITNESS REFERRED TO DOCUMENT DAO.003.08590

Q. And this document, Mr Nishioka, is a report prepared by a consulting company for insurance purposes to assess the risk of the Pike River Mine.  Do you understand that?

A. Yes, I do.

Q. And you can see on the title page that this particular version was a draft with some comments from Pike River Coal Limited?

A. Mhm.

Q. If we turn to page 28 of the report, and perhaps if we zoom in on the top half of the page, to begin with.  Do you see the heading is “Mining risks” and the first subheading is a number and then “High, section 8.9 windblast.”  And the author of the report has said that the risk of windblast is yet to be assessed at the mine, but based on a review of the stratographic model and the mines extraction plan, the potential for windblast exists in the monitor panels.  So do you understand the issue that is being raised by the report writer?

A. Mhm.
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Q. Is that effectively the same issue that you raised namely the issue of a large section of the roof coming down in one go?

A. Yes any of (inaudible 16:00:36) relate to mining even longwall mining method.  We have put potential risk of big roof fall particularly that happens when – before you know we get (inaudible 16:00:53) caving and until we get you know, (inaudible 16:00:59) you know, we operate the mine very carefully because we never know when the first one is coming and after you know, getting first caving, the less of the caving we are (inaudible 16:01:13) so the risk to get you know, (inaudible 16:01:20) is pretty remote.

Q. If it is well managed?

A. Yes, that’s correct.

Q. Now do you see at the bottom of the highlighted section that there is an underlined paragraph in a different colour?

A.  Mhm.

Q. Now that has been added by Pike River as part of their response to the draft report.  And do you see that in response, Pike River has said that, “It will monitor the goaf for hang-up and log goaf caving.”

A. Mhm.”

Q. And it also says, “Pike River has also engaged an internationally prominent hydro expert Mr Oki Nishioka of SEIKO Mining,” and so on.   Now do you have any comment about the connection between your name used there and the risk of windblast?

A. Well I don’t feel in a very comfortable you know, my name was used you know, like this.  And I didn't know you know, they used my name in this report.  And even if you know, I was with Pike River I wasn’t watching you know, 24 hours (inaudible 16:02:41) at the face.

Q. Had your advice been specifically requested about how to deal with the risk of windblast?

A. Well as far as what they were talking about having an risk assessment but I didn't (inaudible 16:03:04) on that risk assessment, I did not or I was not invited to that risk assessment or possibly I had you know, some other work.

Q. So it’s not a situation where Pike River had sought and was following your specific advice on the issue of windblast?

A. I don’t think you know, Pike River did anything particular regarding this roof fall or windblast I should say.  

Q. Now you mentioned risk assessments and I want to turn to that topic now because I think from counting up your references to risk assessments in your work record, that you participated in at least 10 events that were described by Pike River as risk assessments, is that right?

A. Yes that is correct.

Q. Before I ask you about any of the particular risk assessments, did Pike River to your knowledge go through any process where they effectively paused and asked whether they were ready to start hydromining or from your knowledge was it more a case of just pressing on as quickly as possible to start hydromining?

A. Yes (inaudible 16:04:54) when we had in our risk assessment hydro-monitor system hasn’t been real established yet and it was pretty much (inaudible 16:05:09) to having a risk assessment.  Usually (inaudible 16:05:12) risk assessment should done after establishing all the procedures, all registration and all working practice, then getting to risk assessment to find if there is any risk, you know, hiding behind these procedures.  That is a way you know risk assessment is supposed to go.  That is my understanding, but sure you know we had a risk assessment meeting, but that was more like establishing, you know, the procedure how to operate the mine, how to set up you know the monitor extraction system and not quite getting to the, you know, action of risk assessment.
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Q. Before I ask you a little bit more about those risk assessments, was there a process that Pike had to see whether they were ready, whether the mine systems were ready for hydromining or was the pressure more just to start that hydromining as quickly as you could?

A. Yes that is what we are fearing to do.  It was you know who was pushing, but every time when we started talking about you know commissioning the management was asking you know how many tonnes coming out, when is it coming out, you know, that was a question to me.

Q. Were you aware of any process that stood back and looked at the overall risk of the hydromining operation and assessed whether it was able to be commenced safely?

A. Well I really didn't have time to go through, you know, totally you know risk potentially contained in that in Pike River hydromining operation, but what I knew – what I noticed was their system was not quite really engineered and what sort of system was not well suited for hydromining operation and the mine design or mine planning or mine layout was not properly fit to hydromining operation.  Like as I said, the location of hydro-panel is not quite you know safe location and there is you know high pressure monitor system.  That was not designed well and equipment they put in that was wrong equipment and on the other hand you know we had to start it up.  We had to commission it.  So, that wasn’t a really agony you know I had.

Q. You said earlier I think, that you told both Mr White and Mr Whittall that you didn't think men should go underground until robust ventilation was established –

A. That's correct.

Q. – and a second means of egress?  And you said there was basically no response to that, is that right?

A. That's correct.

Q. So do I take it that there was no formal meeting to decide whether the mine was ready to start these new procedures?

A. Well actually there was no meeting and – this is what I really didn't understand, you know, who was really leading you know this project and everybody was getting together and if we come to the time to send (inaudible 16:09:37) you know everybody get together and (inaudible 16:09:41) but I don't think there was any big commander of the project in Pike River.

Q. I don’t mean any disrespect with this question, but obviously you did go underground yourself?

A. Yes, because all workers asking me to do.  I’m sorry.
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Q. Why were you willing to go underground when you held this view –

A. I was not willing to go underground, but I have said I accepted advisors work, and at least, you know, I have to do something, you know, I cannot stay in the office sitting back on the chair and everybody was coming to me and when we can produce coal, and I was getting, you know, that sort of pressure every day.  On the other hand, (inaudible 16:10:45) was not going, you know, quite fast enough, because of, you know, lack of staff and lack of, you know, experienced people, (inaudible 16:10:57).  The thing is, you know, I’m staying at Pike River proper, you know.  I cannot refuse, you know, doing any work, and I cannot stop, you know, people going me underground, even though I don't feel, you know, very confident.

Q. So back to the topic of the risk assessments, I think you started to tell us what, in your view, should be known before you can have an effective risk assessment process, and did you say that to be effective, the risk assessment needs to happen once you know what your systems will be?

A. That's correct, you know, that risk assessment we had with the Australian consultant.  That risk assessment – well, they call it, you know, risk assessment, but that meeting was more like listing up, you know, what sort of work we have to do before commissioning and those, you know, after commissioning.  What sort of procedure we have to follow, you know, and that in the meeting we, they listed up, you know, what we are supposed to do and what sort of, you know, action we have to take, you know, then we established, you know, all the procedure in that risk assessment.  And we really didn’t, you know, discuss where the risk is sitting, or you know, and that is more like one step, you know, before a risk assessment.

Q. In your view, is it important to have someone in control of the outcome of the risk assessment to make sure that any controls actually happen?

A. Mhm.

Q. Sorry, I didn’t think you answered.

A. Sorry?

Q. Did you say yes?  Did you agree with that?

A. Sorry, could you repeat your question again?

Q. In your view, is it important to have someone in control of the process after the risk assessment to make sure that any controls actually happen?

A. Yes, that’s right, that is a part, you know, we really need.

Q. After the risk assessments that you were involved in at Pike River, did you receive any final documents that had been completed and signed off?

A. No, I didn’t.

Q. Did you see any concrete or real outcome from the risk assessments that changed the way things were done underground?

A. No, I didn’t receive any formal document.

Q. I want to ask you about just some of the risk assessments that you were involved in.  There was one on the 6th of August that was related to the monitor feed pump system?

A. Mhm.

Q. And feel free to look at your notes here Mr Nishioka, if you want to refer to them.  We do have a document for this one, DAO.011.00082.

WITNESS REFERRED TO DOCUMENT DAO.011.00082

Q. This was emailed to a number of people including you by Mr Sanders, on the 25th of August, so if we move to the second page, you’ll see the title of the risk assessment, “Start up and operation of monitor pump station.”

A. Yes in this risk assessment meeting it’s more like in a forecast to how not to damage the equipment.  That is the main port.
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Q. If we turn over to the next page, page 3, we’ll see a list of the participants.  Can you just tell us who KSB...?

A. KSB is the pump manufacturer who supplied the high pressure pump units.

Q. Now the remainder of this document has stayed in draft I think.  Were you given the document to sign at any stage?

A. No I don’t think I sign it.

Q. And at the time you did this risk assessment on the 6th of August, can you give us any comment as to whether it added any value to the safety of the system?

A. I don’t think recording to that you know, safety part of monitor (inaudible 16:16:46) pump operation, it’s more like how to protect to the pump damage.  Your – that’s sort of you know, issues we discussed and at this point in time we haven't really decided how to make the pump operational and ready you know, (inaudible 16:17:21) pump was not ready to operate on this day.  Simply you know, we received or keep on asking so many questions to the engineer came from KSB.

Q. So in your view was it really premature to be doing a risk assessment exercise when the system was not yet finalised?

A. Yes this meeting is more like getting and (inaudible 16:17:55) information from the engineer, came from you know, KSB pump manufacturer.

Q. The next one that you have referred to in your notes was on the 13th of August 2010 which was a full day exercise and we have a document headed, “Mining process sequencing workshop,” from that same date, DAO.025.49864.

WITNESS REFERRED TO DOCUMENT DAO.025.49864


Q. Did you participate in that exercise?

A. I think I did.

Q. And if we move on to pages 6 and 7 of this document, there are a series of bullet points in what is headed up, “Systems to be in place before coal cutting,” and hopefully they will come up on the screen in just a moment.  Perhaps while they’re coming up, can I just ask whether you saw a final version of this document?

A. I don’t (inaudible 16:19:46) that it was in a final version but I receive you know, some papers, yes.

Q. Right it may be a bit difficult to get the exact sections of the report in a way that you don’t need to turn your head on its side.  So if we start with page 6 and just zoom in on the box, “Systems to be in place before coal cutting.”  Hopefully we can spin that round so you can read it.  Do you see that list, it starts off with the ventilation management plan and TARP I think stands for trigger action response plan, are there we are there’s the full list.  Now take your time in going down that list and can you tell us which of those things were actually in place before coal cutting, to your knowledge?

A. Well what have to be completed before starting the coal extraction?
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Q. Well no, I suppose I should just ask you this first.  Do you know how that list was created?  Where did those bullet points come from?

A. Well I think we sat together and released it up, you know, all ideas what we should do before extraction – starting you know for the extraction.

Q. So it was a group exercise to come up with the things you would want to be ready before you started coal cutting

A. Yes, that's right, that's correct.

Q. Now of course you would not be expected to necessarily know about all of those documents, so it may not be surprising that you’re not aware of all of them, but can you just tell us which ones you did know were actually in place before coal cutting?

A. Well ventilation management plan.

Q. Did you ever see that or were you aware of that?

A. No I didn't.  Extraction plan, cutting sequence, that is what I generated, yes I did.  Well we just set up all those items, but I don't know what sort of an outcome we got.

Q. Did you ever see TARPs for gas out, gas plug or wind blast?

A. No, no I didn't.

Q. Now the next two things you might not necessarily know about I think, the conditions of the lease or subsidence monitoring, but were you aware of a spontaneous combustion management plan?  Did you ever see that or have input?

A. No I didn't.

Q. Now this is not to say that it didn't exist, but it’s just whether you had any contact with it Mr Nishioka?

A. Well they didn't ask me anything about spontaneous gas combustion management.

Q. And what about any of the other items on that list that you actually had contact with yourself?

A. Well ideally is extraction plan, cutting sequence.  That is what I generated.

Q. That’s all?

A. Yes.

Q. So nothing else off that list that you had contact with?

A. No.

Q. Do you see in the top left-hand corner under the heading, “Machine control medications required, consider installing a wind blast switch in the section.”  What does that mean do you know?

A. I don't know probably they’re thinking of setting up sensor system when they got, you know, wind blast to detect, but it doesn’t work in many ways.  When they found – you know, when the blast, it was too late to evacuate.

Q. If we move on then to the diagram on page 7, do you see down the bottom of the diagram there’s a box that says, “Minimum ventilation requirements,” and then some question marks?

A. Yes this is time when we didn't know what sort of methane gas emission we are going to have.  Though that’s why I know I guess the guy did risk assessment putting question marks on – probably they ask me what sort of ventilation volume would shift sand to the monitor face and I said, minimum 1000 cubic metre per minute, you know, when the – I would like to have, you know, that is what I remember.
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Q. Now, if my maths is correct, 1000 cubic metres per minute, would that be roughly 33 cubic metres a second?

A. Wait a second – well, no, probably half of that.

Q. Okay, well we can check the maths, but – 

A. Yeah, if you have a calculator, can –

Q. No it’s all right, but your figure that you’re confident of is 1000 cubic metres a minute, is that right?

A. Well, that is a minimum we need, and if you have, you know, less ventilation air through monitor face, you know, no matter how we reduce, you know, cutting rate, still no – I didn’t feel confident of.

Q. Is the process of establishing the ventilation requirement for a particular monitor face something that can vary with conditions?

A. Mhm, that's correct.

Q. Can you tell us how you would normally go about establishing the minimum ventilation requirement?

A. Well, depending on which area we are going to mine, and usually, you know, we do methane desorption test, you know, when we put into reading, we take a core out and put it into the tube and measure how much methane coming out from say, (inaudible 16:26:43), whatever, you know, the (inaudible 16:26:44), and if we estimate, you know, how many tonnes per minute we are going to cut by monitor, then we can automatically estimate the amount of methane gas coming out when we operate the monitor, but that isn’t, you know, just, you know, rough guideline and we should prepare required ventilation air volume based on that guideline and usually, you know, we prepare much more, you know, ventilation air than calculated volume.

Q. To your knowledge, was that exercise carried out at Pike to give a starting point for the ventilation volume?

A. I don’t really know, because I was not involved in their ventilation study and I didn’t even know who did, you know, this ventilation study and who’d decided the capacity with a fan, I really didn’t know.  I wanted to find, but I didn’t get any answer.

Q. So, once again, if there had been a ventilation officer, or a ventilation engineer, is that something that they would have overseen?

A. Sure, you know, they should have, you know, ventilation staff who measures all ventilation, by air volume pressure, underground and that measurement should be done every day.  That is a normal practise for underground coal mine operation.

Q. Is it also the case that depending on the results of the testing of the coal in the panel, it might be necessary to drain methane in advance?

A. Yes.  If, you know, we cannot wash out all methane by using ventilation, that is a time we should drain out methane from the coal (inaudible 16:28:57), prior to starting monitor extraction.

Q. I think we’ve already heard there was no pre-drainage of the bridging panel at Pike, is that right?

A. What do you mean by ‘bridging’?

Q. The first panel for monitor extraction at Pike, had not been pre-drained for methane?

A. I think there was some holes, one or two, but I don't remember, you know, how many, but I think at least, no, I saw one or two holes.  (inaudible 16:29:44) that hole was really discharging methane gas. There was, they didn’t have any gas extraction system.  Well, really, you know, they should have, you know, gas extraction system on the surface.

1630

Q. Is there anything else you want to tell us about the exercise you did on the 13th of August that led to this document?

A. Well what do you mean exactly?

Q. Was there anything else that is important about the meeting on 13 August?

A. Well you know, in this meeting we just (inaudible 16:30:34) in what we are supposed to do and what we have to do and actually you know, what we did is completely different you know, I didn't know what they did.  I was not informed of anything after that.

Q. And to your knowledge was there anyone at Pike who took responsibility for making sure that the things that were talked about at this meeting actually happened?

A. Actually you know, that was a problem you know.  That’s why I’m saying you know, Pike River management was not really functioning.  Well even after deciding you know, what sort of procedure we have to follow then we started not doing you know, actual action and the report to the management but I don’t know who reported or who did anything or who pushed to do you know, actual work, I don’t know anything about it.

Q. Now your written notes which we have indicate that you participated in further risk assessment exercises on the 14th, 15th and 16th of August and I don’t propose to ask you about them unless there’s anything that you want to say about them?

A. Well this risk assessment (inaudible 16:31:56) saying you know that it’s a risk assessment but it’s more like getting you know, information how hydromining is going to be operated and there was you know, when we operated hydromining was (inaudible 16:32:15) easier to, we should expect and that we have to cope with you know.  That is what we discussed.

Q. There was another risk assessment on the 30th of August last year or in fact two risk assessments that day, one related to the guzzler and one that related to the monitor pump system.  Did you have any comment about the process on that day, 30 August?

A. I think we discussed how to operate (inaudible 16:33:23) system.  Additional safety protection system we should put on.  That is what we discussed.

Q. And from your recollection, was there anything of value that emerged from that risk assessment process?

A. Was there any?

Q. Anything of value that emerged from that process?

A. (inaudible 16:33:51) what do you mean by value?

Q. Did anything practical come out of the process that improved safety?

A. Well I would say you know, we had to put on the more on you know, safety features on the (inaudible 16:34:18) which we may not need.  I think its general things and well it’s hard to say, it’s, it was a (inaudible 16:34:53) or not but (inaudible 16:34:54) on there was no risk assessment, you know, we could operate to the assessment safely.
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Q. I’ll move on from the topic of risk assessments unless there’s anything else you want to say about them?

A. Well actually you know there were too many risk assessments done.  If we do risk assessment based on all kinds of ifs, that is just wasting time and this time nothing has been established, you know, hard to operate the monitor and the monitor, I assessed is not quite ready to operate and if we start saying, if, if, if, you know, we may end up not to operate the mine.  That was the safest way.  The risk assessments should be done after getting some sort of experience or knowledge or some established system then we get into a risk assessment and the (inaudible 16:36:08) this process or procedure is safe enough or not and how to prevent any risk associated this particular area.  That is how a risk assessment should go and before establishing you know other procedure you know, preferred method even if we have all this risk assessment, it’s not quite invaluable.

Q. I’ll move on to a new topic now.  George Mason began as the hydro co‑ordinator while you were at Pike.  When did you become aware of his role as the hydro-co-ordinator?

A. Well that was a time he dropped in my office.  I don't know exactly what date, but sometime in early September.

Q. What did you understand his job was as the hydro co-ordinator?

A. Well that is what I really couldn't understanding very well, but apparently his role was, it’s my understanding, say collecting all the information such as production rate and who was at the monitor face and summarising all shift report, what happened at the monitor face.  I thought that was his role.

Q. So it sounds as if that was substantially a desk role, was it?

A. Well it depends on the person, if he – well one day he wants to gather more information accurately and more realistically establish operating procedure the guy should go underground every day, but eventually you know I found his role was preparing the report and the statistics.

Q. Did you give any training to George Mason?

A. Well he ask me you know so many questions and I answered you know his questions, but training I don’t really understand what you know “training” means, but I didn't tell him you know how to operate the monitor – I gave him that information with you know the document and also I gave him you know cutting pattern when we started the monitoring which area cutting first or second or third.  Also they – if he asked me you know how to operate the monitor feed pump, sure I gave him all the information just like (inaudible 16:39:48) over the monitor feed pump system and I gave him you know those sort of information, everything, yeah.  But I don’t know if he was understanding it.
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Q. How easy or difficult would you say it was for someone to come in with no previous experience of hydro-monitor and take on the role as co-ordinator of that system?

A. It’s a very, very difficult.

Q. Why?

A. It’s, you know, hydromining system has to be learnt through experience because we are dealing with, you know, ground pressure, hardness of the coal, and the monitor feed pump control system is quite complicated and – well, of course in a hydro co-ordinator doesn’t have to know, you know, how the system is designed and how the system was running, but, you know, if – what I want to say, you know, I go, you know, hydraulic monitor face co-ordinator, you know, they should know all sort of engineering information.  But, you know, it takes, at least, you know, three, four years to learn.

Q. Three or four years?

A. Yes.

Q. I want to move forward now to the 19th of September.  Was that the first day that the monitor actually cut coal?

A. Yes, that is correct.

Q. Referring to your notes, if you would like, can you tell us about what happened on that day?

A. Well, actually this was that day to try out the hydro-monitor high pressure pumping system, and, you know, coal cutting is not the major part and we tried out, you know, how to open it and monitor feed pump which is generating a high pressure, and the switch gears on the (inaudible 16:42:42) is starting up the monitor feed pump and if, you know, the monitor feed pump is properly, you know, putting out enough capacity under some pressure.  (inaudible 16:42:56) we put in a more (inaudible 16:43:01).  And the pressure was just, you know, coming when we shooting a coal seam by water jet.

Q. The next day, the 20th of September, your notes refer to the methane content coming up to 5% and kicking out the power and after waiting methane is washed away.  There was then another attempt to cut, but the methane sensor again tripped out the power.  Is that right?

A. Yes, that is correct.  We really didn’t expect, you know, that much methane gas was coming out, and that is what we found, yes.

Q. Your notes then say that it was decided to stop the operation and check the ventilation doors to find that all ventilation stopping is loose.  Can you tell us about that?

A. Yes, sir.  You know, we all started to check, you know, the ventilation system around the monitor cutting rock area.  And there is no sealing stopping, you know, air leak, through, from fresh air entry to (inaudible 16:44:34) air entry, and that sealing was only using a brattice and probably not using (inaudible 16:44:43) the brattice and that sealing was not quite, you know, strong enough to shut off, you know, all the air leaking through that to, you know, stopping and those who were (inaudible 16:44:55) you know, the door system which people can (inaudible 16:45:01) out, and that door was not well repaired.  Of course it’s you know, it’s made by plastic so it cannot be you know, robust and what we found was air was leaking through that sealing.
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Q. Was the result of that leaking in the ventilation control devices, the stoppings with the result that the ventilation was not enough to wash away the methane from the monitor area?

A. That’s correct you know, if we are getting a you know, a leak through that sealing, let's say you are going up to the operating site underground, (inaudible 16:45:49) the fresh air was leaking through (inaudible 16:45:53) and go back to ventilation fan.

Q. Now again if there had been a ventilation officer at Pike, presumably you would have raised that with the ventilation officer?

A. Yes.

Q. Was there anyone available to you that you could raise this situation with

A. Well if there was somebody who could point out you know, that leak through that sealing system, who showed me deputy in charge of monitor area (inaudible 16:46:31) face area.

Q. And to your knowledge what was done about this problem?

A. Well I (inaudible 16:46:38) it was too late to modify the you know, sealing system because there are so many sealing in the you know, cut through you know.  It’s cut through has you know, sealing brattice and the, if we start saying to (inaudible 16:47:00) rubbish you know, sealing system, they have to say changing all that sealing system from the beginning to the end.  That would've taken quite a bit of time.

Q. What would robust seals have looked like?

A. Well usually we use some concrete brick or even wood and also steel plate and all you know, they contact (inaudible 16:47:31) first, that sealing material in the coal seam is you know, concreted to stopping a leak.

Q. If we move forward to the 22nd of September, point 5 of your notes on the 22nd says, “It was reported that methane density came up to over 5% in return airway from time when monitoring.  It must be noted that it is a safety hazard to continue the monitor extraction under these conditions.  It is recommended that monitoring should be stopped until main fan becomes operational.”

A. That's correct.

Q. That was your note?

A. Yes.

Q. Did you raise that with anyone at the time?

A. I think (inaudible 16:48:34) in the afternoon much coal was at the face and the (inaudible 16:48:39) pushing you know, (inaudible 16:48:42) and he came out of the mine and talked to Doug White and he couldn’t stand you know, for that you know, dangerous situation to keep on going and Terry Moynihan –

Q. Moynihan yes.

A. Moynihan and (inaudible 16:49:05) Andy Sanders, he was (inaudible 16:49:06) engineer joined in it together and (inaudible 16:49:10) I joined in that (inaudible 16:49:13) that it was a meeting and we knew to Commission the main ventilation fan definitely you know, before I keep on extracting a coal by monitor.  That was you know, (inaudible 16:49:30) we had really serious you know, meeting.

Q. And what was the result of that meeting to your recollection?  What do you remember happened?

A. Well Doug White started to put in more effort in commissioning in a main fan underground but you know, as I said you know, system was not designed properly and yes the system is weak and ventilation fan, like you know, shaft was touching through the casing making spark, you know, equipment is not well built and Doug was having hard time to commission it and he was sitting in the control room and – commanding, you know to start up (inaudible 16:50:27) whatever, you know, I didn't know what he was doing but it was not successful.
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Q. Now the day that you made that note, methane over 5% you recommended that monitoring be stopped was 22 September, on 24 September, two days later you’ve noted down that it was the due date for a bonus payment for the hydro bonus.  Obviously you were aware of this hydro bonus?

A. Yes I did.

Q. Can you tell us what the practical effect of that hydro bonus was for the men working at the mine?

A. Well certainly everybody was keen to get, you know, that bonus and they really wanted me to produce more coal from monitor face, yeah, and I couldn't refuse it.  I didn't have any right to stopping operations.  So, you know if they really want me to do it, you know, I tried to operate the monitor very carefully watching the gas content.

Q. Were there things you could do in operating the monitor to reduce the level of methane coming out?

A. Yes.

Q. What were they?

A. Well just simply you know reducing the pressure, the water quantity to produce less coal because if we produce more coal giving off more pressure, they are aware of generate you know, more methane at the face.

Q. Did you do on occasion?

A. Yes, yes, always.

Q. What sort of response did you get?

A. Well some people say not much coal coming out and why you cannot produce more coal.  That is you know word that I had from somewhere.

Q. Who were the people saying, “Not much coal coming out?”

A. Well you know management people.
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Q. Management people.  What was your view about that attitude?

A. Well, they should all hear the danger of methane gas and before putting pressure on the production, they should give more pressure to getting a main fan going, that is what they were supposed to do, I think.

Q. If we can look at document DAO.001.03567?

WITNESS REFERRED TO DOCUMENT DAO.001.03567

Q. You’ll see in the top left hand corner that this is called ‘a permit to mine’ and it relates to one west, one right, panel 1 extraction.  You see that?

A. Yes, I do.

Q. And down in the bottom right corner, it’s dated ’22 September, last year’ and signed off by Mr White and Mr Borichevsky.  Were you aware of the permit to mine system when you were at Pike?

A. No.  I didn’t aware any of (inaudible 16:54:53) permit to extract coal, and I didn’t receive any formal document or this paper.  Of course, when I established, you know, this cutting pattern, and when we had this (inaudible 16:55:11) about with this cutting pattern, we were not sure, you know, how many metres retreat we should make after, you know, finished,  you know, first cutting but from this, you know, document for drawing, I think decided to –

Q. So Mr Nishioka, we just need to get you to speak into that microphone as much as possible.

A. I think they decided to retreat six metres.  I don't know how many metres.

Q. What we’ll do Mr Nishioka, just lean back for a moment.  What we’ll do is we’ll zoom in on the diagram at the bottom right hand corner of the permit?

A. Okay, when we were discussing about, you know, this cutting pattern –
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Q. Just a moment we’ll just zoom in on that, make it a bit easier.

A. Okay.  You know this (inaudible 16:56:07) 

Q. Just pause for a moment.  I just want to point out a few features on this, what we are looking at here is the top of the first panel, is that right?

A. Yes, that is correct.

Q. And the yellow number 1 in a square, is that the first position where the monitor machine was located?

A. That is correct.

Q. And then we can see some segments straight up at 12 o'clock from the number 1.

A. Yes.

Q. We can see a number 1.

A. That’s what we cutting first, yes.

Q. Now I’m sorry one more thing Mr Nishioka, when you’re looking at it, the microphone picks you up the best if you face me and look at the screen in front of you.

A. Okay.

Q. So the number 1 straight ahead, that would be the first cut, is that right?

A. Yes that is correct.

Q. And then it just moves around to the left 2, 3, 4, 5 –

A. Yes that's right 3, 4 and 5, yes.

Q. So that was the cutting sequence you developed, is that right?

A. Yes that's correct.

Q. And then the number 2 underneath, that’s at 183 metres, so that six metres back?

A. Yes that was you know what we were discussing – I really wanted to retreat only you know six metres, because lots of coal still left to uncut you know in this area, but many people wanted to you know 18 metres from this.  You know that was their proposal initially you know by Pike River Coal.  You know if we retreat more distance the monitor retreat is less frequent that count’s you know their labour.  However, cutting productivity as well as face recovery which is you know how much coal we can take out from this tunnel.  You know I really wanted to retreat only six metres, but at that time you know they couldn't give me any answer, you know, how many metres you are going to retreat.  And now I look at this (inaudible 16:58:15) and now you know I understand they decided to retreat of six metres so that was close to my last day you know.  Underground people told me to have decided to retreat only six metres and they understand you know what I was saying (inaudible 16:58:43).

COMMISSION ADJOURNS:
4.59 PM
Commission resumes ON WEDNESDAY 23 NOVEMBER AT 09.30 AM

MASAOKI NISHIOKA (RE-SWORN)

INTERPRETER (SWORN)

examination continues:  MR MOUNT

Q. Yesterday one of the questions I asked you was whether you had any contact with Pike River between February 2009 and the middle of 2010 and yesterday you said that you didn't have any contact during that period.  Do you remember that?

A. Yes I do.

Q. Have you since seen some emails that have reminded you that there was some contact during that period?

A. Well every time I was receiving so many emails regarding hydraulic mining and I was not really remember the position of the guy who was sending me the questions and I also didn't know that question, every question to everybody, everybody in the world.  That’s why I really didn't pay attention who was, you know, sending me that you know, question through email and I really didn't confirm you know, what the guy’s status was, the guy belongs to which organisation.  I really didn't pay much attention and I was just replying to the question, that she, I was asked.  So, probably I was getting some questions from the guy who may be related to Pike River.
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Q. So, during that period, the year, year and a half, between early 2009 and the middle of 2010, you now remember it’s likely that you received some technical questions from people connected to Pike?

A. I think I may have, yes.

Q. But is it correct that you didn’t have a formal relationship with Pike during that period?

A. No, I didn’t have any formal relationship with Pike River.

Q. It was just the occasional technical question that you would respond to as best you could?

A. Yes.  In fact, you know, there was so many people in the world sending me email asking so many questions regarding hydraulic mining and I was answering, you know, all of that questions, so I don't know, you know, I really didn’t pay much attention, you know, who was sending, you know, questions.

Q. Yesterday, at the end of the day, we were looking at the permit to mine document from the 22nd of September which is DAO.001.03567 and if we could put that back on the screen?

WITNESS REFERRED TO DOCUMENT DAO.001.03567

Q. And do you also have a printout of that document?

A. Yes, I do.

Q. You were telling us yesterday that the box in the bottom right hand corner shows the cutting sequence that you designed for Pike, is that right?

A. Yes, that is correct.  Except, you know, this retreating distance, which is 18 metres.

Q. Perhaps if we zoom in on the top left hand box for a moment, it might be shown most clearly there.  In that diagram we see a series of yellow dots coming back down the face?

A. Yes I do.
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Q. 189 metres, 171, 153, 135.  So those are the 18 metre retreats?

A. Mhm, yes.

Q. Was that the initial proposal that Pike had to come back in 18 metre sections?

A. Yes, that is correct, you know, Pike River was planning to retreat every 18 metres which I didn't agree.

Q. Yesterday you explained the reason for that I think, that you didn't agree 18 metres was a good idea?

A. No, every three to eight metres, we cannot cut in all that, certainly the distance by waterjet, watergun, that’s what, you know, I proposed, you know 12 metres at most.  There's actually no, the second retreat, I finally propose you know six metres because I didn't want to leave much coal behind the goaf.

Q. And what is the reason that you wanted to avoid leaving much coal behind in the goaf?

A. Well one is the life of the monitor panel will be shortened and the recovery of coal will be small and another reason is if we are leaving coal behind there is potential risk of spontaneous combustion.

Q. So it is safer to remove more of the coal rather than less.  Is that correct?

A. That is correct, you know, it’s safer and also it’s more economical to take more coal out from one block.  

Q. In the diagram we’re looking at the moment there are some red lines that intercept the monitor panel diagonally as we’re looking at it?

A. Mhm.

Q. Were they in-seam boreholes?

A. I think it’s a gas drainage hole they put in, yes.

Q. Now when you say gas drainage, to your knowledge were those holes connected to any active system to remove gas from the monitor panel area?

A. Yes discharge of this methane gas drainage hole should be hooked up to the pipe.  That pipe should have vacuum pump system to suck methane out.

Q. Now you say “should have”, that’s –

A. Well better to have 'cos if we release methane gas naturally, you know, pressure not much methane gas coming out and if we use a vacuum pump that increase the amount of drainage or methane gas amount.

Q. Is it a good idea for methane drainage to have not only a vacuum pump but also to be vented to the surface?

A. Yes, that gas drainage hole should be at least released to the surface instead of, you know, releasing into the return airway and in there we should have vacuum pump system to make sure, you know, we can take all methane gas out through the borehole.

Q. Were you aware of any such system at Pike, did they have that system?

A. I don't think, you know, if they did, they didn't have a vacuum pump system.
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Q. If we look at the top of the monitor panel we can see that there is an intersection with an in-seam borehole right around the 189 metre mark, is that correct?

A. Yes that is correct.

Q. What precautions would be a good idea if the monitor panel is going to intercept an in-seam borehole like that?

A. Well what we had to that drainage hole really more methane gas coming out through the monitor face.

Q. Is there any way to avoid that?

A. Well I don’t think there is any way to avoid methane gas coming out of this drainage hole.

Q. Is that just a factor when you are planning how to deal with the methane you expect in that area?

A. Well we should have you know, enough ventilation air, airway if we get extra methane gas coming out through this drainage hole.

Q. Still looking at the same diagram, about a third of the way up the monitor panel there are two little boxes that read, “CH4 and CO,” do you see that?  Do you see those boxes?  I'll just point them out for you so I can – just there.

A. Oh okay yeah, yep.

Q. Can you tell us what that indicated in the monitor panels?

A. Well they’re a location sensor or (inaudible 09:42:32) and that sensor reading is indicated on the guzzler at the monitor face.

Q. Was there a radio link or some sort of connection between the sensor in the return and the guzzler machine?

A. I think someone capable connected between the sensor and the indicator on the guzzler.

Q. How did that system work?  Was there an instantaneous reading that the operator could see at the guzzler?

A. Yes that is correct you know, operator can always watch the indicator panel to take you know gas test level.

Q. To your knowledge was that sensor also connected to the control room on the surface?

A. That is what I’m not sure, I don’t think you know, this methane sensor reading was read out to the centre control room outside.

Q. To your knowledge was there any electronic record kept of the readings on that gas sensor?

A. Well it’s nice to have you know electronic record that’s for sure.

Q. But was there a computer anywhere that recorded a graph or any type of record of what the readings were on that sensor over time?

A. Well it’s really nice to have that sort of record but we have to prepare computer system to the monitor face area which makes the system you know, more complicated and the monitor face has to retreat every time after completing 12 metres by 18 metres you know for the extraction so really you know it’s nice to have you know sophisticated reading system but in that case we have to accept to handle complicated reading system and recording system at the face.
0945
Q. I take it there wasn’t any record of the readings on that gas sensor?

A. I don't think there’s any record of that sensor reading.

Q. If it had been connected to the control room, then that would have been one way, presumably, to have a record retained?

A. Yes, but we have to prepare a long, you know, cable up to the outside and control room, and even if, you know, they keep record, the more important part is, after getting, you know, that methane reading, what sort of action we are going to do, you know.  That is the most important part, and as long as, you know, operator can read that methane density, he can control the production or productivity of the monitor and reduce the methane density by lowering you know, monitor cutting.  But, everything you know we keep reading at the centre control room outside, you know, the operator sitting in the centre control room cannot do anything.

Q. What other information about gas levels was available to an operator at the monitor face?

A. Well, in terms of gas density this methane first sensor is the only device monitor operator can know the density of methane gas.

Q. Presumably some people at the monitor face would have handheld gas detectors?

A. Yes, deputy has had methanometer.

Q. And was there any other information regularly available to the monitor crew to tell them about methane levels in the system?

A. Well, there is a lot of methane sensor on the guzzler that can show, you know, indication of the methane density level and unless deputy measures gas density by using methanometer, you know, they don't have any other way to find, you know, gas density around the monitor face.

Q. If we look now at the top right hand corner of this permit to mine document, there is a table listing a series of headings with some ratings and some comments – I’m sorry, it’s quite small and hard to read.  You told us earlier that you never saw the permit to mine document, is that right?

A. That's correct, I hadn’t seen it.

Q. If we look down this table in the top right hand corner of the permit, it appears to refer to a series of hazards or issues and then the steps that might be taken to deal with them, is that right?

A. Looks like.

Q. Were you ever consulted or spoken to about any of the things on this list?

A. No, I didn’t have any chance to talk about this and I didn’t know who made it.

Q. The second box down is headed “Ventilation” and the first item under comments is “Ventilation has to follow the approved ventilation plan”.  Did you ever see an improved ventilation plan?

A. No, I didn’t.
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Q. Further down that box, third from the bottom of the ventilation box, it says, “Massive cave-in of roof has the potential to push methane from goaf area?”

A. Mhm.

Q. And that appears to have the rating “low”?

A. Mhm.

Q. Were you consulted about that issue or that rating of low?

A. No I haven't consulted anything.

Q. The next line down says, “Follow operating procedures for safe gas monitoring and dilution doors operation.”

A. Mhm.

Q. Is that something that you were ever spoken to about at the monitor face?

A. They were talking about dilution doors but normally, you know, if they put that dilution doors in and obviously you know I didn't agree with that idea.

Q. I take it you know what is referred to by the name dilution doors?

A. Pardon?

Q. You know what dilution doors are?

A. Yes I do know, that is exactly same as Spring Creek Mine and when they were talking about dilution doors, several people went up to Spring Creek Mine to have a look at how the dilution doors works.

Q. Do you have an opinion about dilution doors?

A. Yes, sure, dilution doors seems to be working well at Spring Creek Mine but in this particular Pike River Mine, gas emission was such a high and once we use this dilution door to bypass fresh air going back to the main fan, that will disturb the ventilation inbye of the dilution doors.  That’s why I really didn't agree to put this dilution doors in and even Steve Ellis and say George Mason agreed with my idea.

Q. If we could look briefly at your work record NISH0002 at page 20?

WITNESS REFERRED TO DOCUMENT NISH0002

Q. And if we focus in on the entry for 16 September?

A. Yes.

Q. If you look up on the screen Mr Nishioka you'll see item 4 on your notes from 16 September?

A. Yeah, okay.  Mhm.

Q. Refers to a discussion you had about dilution doors.  Is that right?

A. Yes that is correct.

Q. And what you noted down for the 16th of September was, “That high methane content is expected when high methane pushed out when roof cave-in in goaf.”

A. Mhm.

Q. And you've said, “Enough ventilation air should be provided to cope with this situation instead of installing ventilation adjustment doors.”  That’s your view, is it?

A. Mhm, yeah, that's correct.

Q. “Or such roof cave-in in goaf shall be avoided by changing mining method.”

A. Mhm.

Q. What did you mean by that?

A. Well there is okay, you know, the intention was to keep the roof up without getting in, you know, roof cave.  But if we induce cave-in you know we can avoid most of the roof coming down at once.

Q. Then your last sentence says, “Enough safety pillar shall be left in the panel to avoid cave-in in the goaf.”

A. Yes.

Q. Tell us about that?

A. If they really want to keep the opening without getting any cave-in, they should leave more pillar, reducing the extraction pillars.
0955
Q. When you made these comments what response did you have from others at Pike?

A. Nothing.

Q. If we go back to the permit to mine document, DAO.001.03568 and back to the table at the top right-hand corner we were looking at a moment ago.

WITNESS REFERRED TO DOCUMENT DAO.001.03568

Q. The third box from the bottom relates to strata control.  Do you see that?

A. Yes I do.

Q. And there's reference under the, “Comments,” heading to an extraction TARP and I think the suggestion is that the extraction TARP will guide the actions of the monitor crew.  

A. Well maybe.

Q. Did you ever see any document that was an extraction TARP or trigger action response plan?

A. I think somebody taking that reading but I don’t know what action they were taking.

Q. The last sentence in that box says, “Initial testing of hydro-monitor to establish cave-in characteristics of immediate roof, no failure of main roof expected.  Report cave-in characteristics and any geological features to geotechnical engineer and mine manager.”  The statement, “No failure of main roof expected,” was that something you discussed with anyone else at Pike?

A. Well I haven’t discussed anything about you know, main roof, or cave-in but probably on main roof doesn’t cave because they set up this extraction panel only you know 30 metres away, but you know, immediate roof is certainly not fractured rock and not so massive and not so strong so that interburden well if you will let me say interburden between Brunner seam and the Rider seam, that part will cave-in.

Q. Now Mr Nishioka of course you were at Pike only until the 20th of October?

A. Yes.

Q. So you can only comment on the roof conditions during that first month after the monitor became operational.  Are you saying during the period that you were at Pike you were not particularly concerned about massive roof cave-in?

A. That's correct.  When we started monitor extraction, the roof was quite you know competent and of course you know, some small chunk of rocks are falling down but there is normally the practice and usually that happens in hydro-monitor extraction panel.

Q. Sorry did you say that the roof was quite competent?

A. Yes, not much cave-in you know, coming down because opening of the goaf was not huge, it’s very small yet.
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Q. If the roof was competent as you saw it during that first month of the monitor operation, wouldn't that create a risk of a very large section of roof coming down, rather than small parts of the roof?

A. Well, I wouldn't expect, you know, large roof, you know, main roof will cave-in, because, you know, this panel as set up, you know, so small, but only, you know, interburden as I said, that part will cave-in.

Q. So is it fair to say that one reason that you were not particularly concerned about massive roof cave in was because of the size of the panel at the time you were there?

A. Yes, when I was sitting at the monitor face, the opening was only down to one or two locations.  But once, you know, retreat comes down to say maybe six or seven and retreating, you know, further outbye, more opening will be made in the goaf, and at that time we’re not sure, you know, if massive cave-in comes down or not, that is the part, you know, we have to be carefully watching the behaviour of the roof.

Q. Is it fair to say that as the size of the goaf increases, the risk of a massive roof fall also increases?

A. Yes, that is correct.

Q. Are there any other items on the table on the screen at the moment that you would like to comment on or that you see as being important?

A. Well, important or not, and I don't really know, but the capacity of monitor feeder pump system and panel design has to be well matched each other and at this point in time when I was at monitor face, monitor feeder pump system was running up to say around, you know, 30 percent with full capacity and looking at between, you know, that capacity, this panel design is too wide, which means, you know, monitor jet cannot cut, you know, this 25 or 30 metres in (inaudible 10:02:57).

Q. Now we’ve already seen that the permit to mine was dated the 22nd of September, two days later was the Friday the 24th, and you’ve referred to the bonus system.  If we can just look at DAO.011.22212?

WITNESS REFERRED TO DOCUMENT DAO.011.22212

Q. This is a letter dated the 5th of July 2010, described as a letter sent to all staff Pike River Coal bonuses, hydromining start-up bonus and if we move to page 2, it is a letter signed by John Dow the chairman of Pike River.  I take it you were not shown this or given a copy of it?

A. No, I haven’t seen this letter because I was not staff of Pike River.

Q. Were you a part of the hydro bonus scheme?  Were you liable to receive any bonus?

A. No, no, I’m not (inaudible 10:04:37) receiving any bonus.

Q. If we move on to page 3, there’s a schedule that appears to set out the details of the bonus and if we zoom in on the table near the bottom of the page, it appears to show some key dates and you’ll see that one of the key dates was 24 September and the amount of the bonus is $10,000 if the date achieved is 24 September, do you see that?

A. Yes, I do.
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Q. Were you made aware at the mine site that 24 September was a significant date in terms of the bonus?

A. Mhm, maybe.

Q. If we go back to your work record, NISH0002 at page 23.

WITNESS REFERRED TO DOCUMENT NISH0002

Q. Your second point for the 25th of September, the Saturday was, “After strenuous effort to produce 1000 tonnes by midnight of 24 Friday, which is the due date all employees are entitled to receive a $1000 bonus, several problems were highlighted.”  You see that?

A. Yes I do.

Q. Did you understand that it was a $1000 bonus not $10,000?

A. Well I don’t remember, they were talking about $10,000 bonus but everybody talking about $1000, $1000.

Q. You then have a list of the problems that have been highlighted in trying to achieve the target and the third bullet point reads, “As soon as monitor start cutting coal methane reading in the return airway came up over 5% level and alarm on the guzzler came on.  Monitor cutting was reduced to mitigate the methane generation.  Note, methane indicator was hooked up on Friday morning.”  What did you mean, “Methane indictor was hooked up on Friday morning.”

A. I think previously there was no methane reading or I don’t remember, probably not – there is no methane indicator installed on the guzzler yet and probably Friday they put it on for the monitor operator can see.

Q. The situation you've reported there of more than 5% in the return, obviously that is not desirable?

A. No.

Q. What steps should be taken when the methane reaches that level?

A. Well we should reduce cutting rate or we should stop monitor cutting until methane level comes down way down you know, to 2% or 1.5 whatever you know, it can go down.

Q. Did you ever encounter any resistance to taking steps like that at Pike?

A. No I told the operators, “Don’t push the monitor production when methane level came up higher, and just take it easy, and get rid of methane gas first, patiently.”  And I told them, “Don’t care about productivity, just go in safely,” you know, that’s what I was telling operators every day.

Q. Was that message always well received?

A. Yes everyone understand the risk of high methane.
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Q. Your next bullet points reads, “Reinforcement of ventilation shall be done before commencing monitor extraction, main fan not yet operational.”

A. That's correct.

Q. What type of reinforcement of ventilation were you talking about?

A. Increasing the volume of ventilation air.

Q. Was that something you raised with others?

A. Yes, that is what I was telling all the deputies and all staff and also, you know, establish reliably, you know, of ventilation system because ventilation system was always kicking out due to some reasons, such as in power outage or power surge or I don't know what was happening, you know, but quite often the ventilation was cut off.

Q. During the time you were at Pike did the situation with the ventilation volume at the monitor face improve?

A. Well once you know they started trying to commission the main ventilation fan which was installed down the mine, when that fan was running the ventilation volume hadn't increased.

Q. Did it increase to levels that you were comfortable with?

A. Still no, I wanted to have more air but practically you know we cannot to increase ventilation air more than 2000 cubic metre per minute, because you know, when the ventilation fan was running properly we were getting about 2000 cubic metre per minute of ventilation air.  But if we could get in more air, I could feel more comfortable that you know when speed increases the working environment at monitor face was getting really cold, and it’s not so comfortable to work at monitor face.  So I was (inaudible 10:12:54) on 2000 cubic metre per minute of air, yes, practically, you know.  I would say the highest but practically good level and if, you know, we needed more air, that is a time, you know, we should reduce methane emission at the monitor face.

Q. So are you saying that when the main fan was working, it did give enough air at the monitor face, generally speaking?

A. Still you know we had to reduce, you know, cutting rate because if we go in a full capacity of the monitor feeder pump system, 2000 cubic metre per minute airflow cannot washout all the methane to reduce the content to comfortable level.

Q. If we move forward in your records to page 24, you're entry for the Monday on 27 September was that you went to a meeting to discuss what happened the previous week and the first thing noted is that ventilation was not enough?

A. Mhm.

Q. And further down you say that methane density shall be lower than 2% in the main return?

A. Yes.

Q. Are those things that you raised at the Monday meeting?

A. Yes, that's correct.
1015

Q. And then item number 3 for that day, refers to the methane reading on the sensor and you’ll see your sentence note, “After stopping monitor extraction, methane reading would not come down lower than 5.65% indication.  It must be poisoned after getting over 5%.”  What is that referring to?

A. Well, you know, I ask, you know, why methane level, you know, methane reading didn’t come down and that they said once methane density hit over 5% methane sensor is paralysed and doesn’t act properly anymore unless we reset it.  That is what I heard from the guy working at the face.

Q. Did you raise any issues about the type of methane sensor being used?

A. Yes, I really wanted to know what sort of methane density actually we were getting in the monitor panel, which means, you know, if methane density was say 60%, I really wanted to know if that was 60%.  If it’s 70% I really wanted to know that was 70%, instead of up to you know, 5%.

Q. Did you recommend that Pike get a sensor that would give those readings?

A. Yes, I did.  Yes, I did.

Q. Did it happen?

A. Well, everybody would say, you know, that will cost, you know, big money, so…

Q. How much money are we talking about for a sensor like that?

A. I don't really know.

Q. If we move on to page 25 of your notes, and the record for 30 September, you can see a table which records progress with the monitor panel on that day.  Can you see the entries for 10.40 am and 12.20 pm?
A. Yes.

Q. Is that recording two occasions where the methane levels were high and kicked off the power?

A. I think, you know, methane level was high and that methane level kicked out power.  I think that is it, yep.

Q. At the bottom of that same page, the last paragraph, your note says – this will come up on the screen in a moment, it’s the last paragraph on that page.  “Methane emission was too high to kick out power underground.  It was experienced that ventilation air was flowing backward to guzzler when monitor was cutting at full capacity.  Monitor operation shall be stopped until main ventilation fan is commissioned.”

A. Yes.

Q. Is that something that you raised with others at Pike?

A. Yes.  That is what I told them, you know, everybody and at that time if I remember correctly, only small emergency fan they installed outside was running, not to the main fan.
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Q. And was it then agreed with Pike that the monitor operation would stop until the main fan became operational?

A. Well nobody told us to stop being a monitor operations and we didn't get any reaction at all.  I don’t know who was supposed to give us a decision what to do so simply you know, we keep on going by reducing our cutting rate and tried to reduce the methane emission off the face.

Q. Your record on page 27 of an operation meeting on the 1st of October does say in your third point, “It was agreed with Terry that monitor operation shall be stopped until the main fan becomes operational.”

A. Yes.

Q. And .6, “No monitor operation due to methane gas issue.”

A. Mhm, yes.

Q. Was it agreed between you and Terry Moynihan that the monitor operation would stop until the main fan was operational?

A. Really I don’t know if we decided to finish you know, or monitor operation but obvious you know, if there was not enough you know, ventilation air to wash out all the methane to keep methane level at a comfortable level, Physically you know, we cannot operate the monitor and I really don’t know you know, who the key man to decide not to operate the monitor or operate the monitor, but everybody at the face agreed not to run the monitor.  The situation was that bad.

Q. Sorry, I think I missed the last thing you said.

A. The situation of methane gas content underground was that bad which everybody working at the face agreed not to operate the monitor.

Q. If we move down the page to your notes for the Monday the 4th of October.  We’ve already referred to the test run on the main fan where sparks came out from the shaft, but there is reference to the fact that the monitor was operated on the Sunday for an hour even though the main fan was not running.

A. Mhm.

Q. Now your notes indicate that you hadn't been present at the mine on the Sunday.

A. Mhm, yes.

Q. Did you have a view about the fact that the monitor system was run even though the –

A. We didn't – on the 3rd of October I was – oh I didn't go underground, I didn't go to work.

Q. Yes.

A. And Monday’s I reported you know I received this information.

Q. Did you have an opinion about the fact that the monitor was operated on the Sunday even though the main fan was not working yet?

A. Yes that is what they reported, mmm.

Q. What did you say about that if anything?

A. Sorry?

Q. What did you say when that was reported to you if anything?

A. Well they were not supposed to operate the monitor but I don’t know who decided to operate the monitor but probably there was deputy in charge at the monitor face so he decided or some management people told them to run the monitor, I don’t really know.
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Q. The fourth point on your notes for the 4th of October refers to the main fan damper on the surface being damaged 12 months ago and not having been fixed.  Can you just explain what that means?

A. I don't know what exactly happened, but when I was talking to Peter Whittall, you know, I explained to him all trouble underground and also all the trouble over the ventilation system, and I think he said, you know, some structure with a surface fan was damaged or broken, but it hadn’t been fixed for more than one year, or two years, you know, that is what he told me.  And he was quite, you know, disappointed.

Q. “Quite disappointed,” did he say?

A. Yes.

Q. Is it possible to give us a simple explanation of what the damper system on the fan was meant to do?

A. Well, damper system if we look at that diagram –

Q. On page 28, next page, yes.

A. Yes, when the underground fan is running, you know, this damper which indicate – I think, when this main fan is running this should be closed and this should be opened to release, you know, all ventilation air, and when this emergency fan is running this damper should be closed and taking the old air through this emergency fan.  That, you know, on and off are close and open, that is what this damper is supposed to do.

Q. Is it a system that directs the air, depending on which fan is working?

A. That is correct.

Q. Back to your notes on the 4th of October, the previous page, you referred in number 5 to the capacity of the VSD not being enough for the main fan.  What does that mean?

A. Well, this is what I was told, you know, the capacity of variable speed drive, was not enough to operate main fan, ramping up to 100%, you know, speed.  That’s what I was told.  I don't know exactly what was wrong in the system.

Q. And then number 6 refers to George and Matt establishing an operating procedure when methane content comes up high at the monitor face, and also Mike Scott preparing an automatic shut-off system for the monitor pump interacting with the methane detector.  Did you know whether those things were done?

A. Well, this is what we discussed to establish, but I don’t know what they did and I haven’t received any outcome.

Q. So the 4th of October was a day when the main fan had a test and sparks came out and it needed to be repaired, is that right?

A. Yes, that's correct, that was reported to me.

Q. So then the next day, if we move on to the next page, 5 October, your notes tell us that the monitor was operated for about four hours reasonably continuously the previous day, so does that again suggest that the monitor was run even though the main fan was not working?
A. I don't remember if main fan was running or not, but probably not, or running, you know, intermittently or if – No, it’s not recorded anything about, you know, ventilation fan.  But probably you know face was getting decent amount of air because the methane density was only 1.2% so it’s you know level.  So probably main fan was around, might have been running, I'm not sure.
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Q. You're not sure.  If we move to page 29, this is still your record for the 5th of October and point 2, just underneath the table, when waterjet was shooting in air at the cross-cut, methane density at the return airway was increased over 5% instantaneously.  As the waterjet was not cutting coal, methane has not come out of newly cut coal.  It means almost all methane was staying at the top of upper sub-level or at the monitor face.  It is considered that air induced by waterjet pulled out methane accumulated in the cutting face.”  Can you explain that for us?

A. Well, you know, after stopping, you know, monitor operation, you know, waterjet, I thought you, okay, waterjet induce also ventilation air which means I thought waterjet increase the air volume going through the monitor face.  But actually no it’s increasing the ventilation air going through the face but we tried not to cut coal and tried to emit it or get rid of, you know, methane gas around the monitor face.  That’s why I try to shoot in the air with waterjet but you know that increase you know disturbance you know, put out you know more air around the monitor face.  I think you already know, upper side of the entry.  So I thought, after stopping monitor operation for a while.  But methane gas was rated in the void, well opening higher side of the monitor face.  That’s what we found.  So I thought, you know, it was not a good idea to actually to that the opening to push out methane gas with waterjet.

Q. One of the things you talked about in your written statement at paragraphs 69 to 70 is the approach that should be taken to ventilating the goaf, depending on how much gas is in it?

A. Mhm.

Q. I wonder if you could just explain for us what you mean?

A. Well eventually you know that mined out area will be getting, you know, larger and larger as monitor productions proceeds.  In eventually you know that opening will be full of methane so if they want to keep the goaf open without getting in-cave they should ventilate that you know opening by providing some breather system.

Q. So if Pike intended to leave the goaf open, your view is that methane was likely to accumulate inside that open area?

A. That is correct.

Q. And did you say your view was that Pike should have used a bleeder system to deal with methane?

A. That is correct.
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Q. How would the bleeder system work?

A. Well once – we can see.  Like this area is getting wider and wider after taking an all callout –

Q. Pause there a moment Mr Nishioka, we’ll just find a diagram of the goaf so that you can refer to it.  I’m just trying to think whether we might in fact go back to your statement NISH0001.

Q. In fact what we’ll do is we’ll go to a diagram which is on FAM00056, page 10.

WITNESS REFERRED TO DOCUMENT FAM00056

A. Well it does show a little bit more wider area so it’s hard to explain but in here okay you know, its opening is getting wider and wider and larger and larger as coal operator tries to proceed to where you know, outbye.  Then the methane gas reader accumulate in this area and the roof is hanging already (inaudible 10:36:40) without getting in a cave-in.  Then if Pike really want to keeping with goaf open they should put you know, put it up all in which will be connected to the pipeline and going to the surface.  Well actually no, they should return airway entries to be developed and we should’ve put the bleeder here from this return airway then hook up the pipeline going up to the surface then there should be a big blower system to suck you know, all of this methane gas and air through the pipeline to outside.  That system should’ve been installed.

Q. What I think you've just described is another roadway off to the side of the monitor panel and then a borehole driven into the top of the goaf connected to a pipe to the surface with a fan or a vacuum system to extract the methane?

A. That is correct you know, according to their mine plan there will be two entries in to the future, to develop you know, future monitor extraction panel.  So there would've been entries somewhere around here when I was there and –

Q. Pause there for a moment Mr Nishioka.  Can you just read out the document reference on the top of the piece of paper you've got?  The DAO number.

A. DAO number.  Oh DAO.001.03567

Q. Now what – if we look at the diagram on the top left-hand corner?

A. Yes sir, according to the mine plan there will be a roadway you know, developed you know, two entries and the going up, let’s see, yeah going up to you know, this way.  And once the roadway or entry I should say is developed, they should put you know, breather hole in to take you know, all of this air out to the surface.  Well of course they can really start air into the return airway but problem with this methane gas content is quite high and the problem-wise it’s quite serious so they should hook up you know, this breather hole to the pipeline then which is going to outside and they should prepare big blower system to extract you know, this methane gas to the surface outside.

Q. Did you talk about that system to anyone while you were at Pike?

A. Well at that time you know, goaf was hadn’t been, you know, getting no larger yet and so I was not –
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Q. Mr Masaoki, if you just face me while you’re talking.  It’ll make the microphone pick you up better.

A. Yeah, okay.  I was not sure, you know, what sort of mine plan they doing, but I talk to long time mine planning guy, we need bleeder system a bridge assistant eventually, but it depends, you know, how things goes.

Q. So it was something being talked about for the future, but it hadn’t happened, is that right?

A. That's right.  It’s so premature to talk about details.

Q. Given that there was no bleeder system –

A. No, no, there’s no roadway developed yet.

Q. In your view, how – what would be the best way to manage the methane likely to accumulate at the back of the goaf?

A. Well, usually what we do is just induce, you know, cave-in and the pack up through the mined out area, which is goaf and minimise the volume accumulated in the goaf area.

Q. Now, in this case, Pike said they couldn't do that or didn’t want to do that because of the subsidence requirements in that area, is that right?

A. Yes, originally they wanted to keep this goaf, you know, wide open so if that is their intention, they should put bleeder in and install, you know, sucking out system.

Q. So your first two options for managing that methane, neither of them was carried out at Pike.  No bleeder, no caving?

A. No.

Q. So given that those two things didn’t happen, what else could or should have been done in your view?

A. Well, really, you know, Pike River should have decided, you know, which way they really wanted to go, then if they really want to keep the goaf open, they should install that, you know, extraction – sorry, you know, vacuum pump system or blow out system to take the methane gas out of goaf and keep, you know, goaf opening ventilated.  And if they want to pack up the goaf area to minimise the opening, they should have induced cave-in, like starting, you know, extraction from close to the fault.  That area is easy to get, you know, cave-in, so once, you know, we get initial cave-in, the rest of the part is much easier to come down.

Q. To your knowledge, did Pike have a plan for how they were going to manage that methane at the back of the goaf?

A. I don’t think, you know, anybody had any idea how to handle methane reading in the goaf.

Q. If we move on in your work records at page 29 to the 6th of October, your entry first records that the previous night there was a problem with the surface fan?

A. Mhm.

Q. And you say, “Even methane detector is unable to indicate the density as there’s no power.”

A. Mhm, that’s correct.
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Q. And then your point 6 says that you understood that one of the blades had come off the surface fan?

A. Yes.  I clearly remember.  This happened on this day, you know, and okay.  I work towards trying to commission the main fan and he started main ventilation fan going through the surface emergency fan and probably not that, okay, surface fan was a fairly small thing and underground fan capacity was much larger than the surface fan and once we started big fan going through the small fan, that gave extra stress to the blade of the small fan.  I think fairly what’s wide, that blade was broken off but if you know the ventilation fan is small and not well made.  You know that shouldn't happen but somehow you know this surface fan was getting always trouble in the past and this was the first time blade came off and as I said, okay, last fan started and pouring more air through the small fan and that gave extra stress to the small fan and blade came off and that made unbalanced in the rotating assembly of the fan and eventually that damaged the bearing.  And the first when I received the report, surface fan bearing got trouble so I thought, you know, it’s something strange and even if you know, we put more air through the small fan, bearings shouldn’t be damaged, you know, that is what I told, you know, instrumentation engineer but eventually you know what I found was blade came off first, then bearing got you know extra, bigger, you know, unbalanced and the bearing was damaged, you know, that was a sequence, what happened.

Q. The result of that failure on the surface fan was that mine gassed out.  Is that right?

A. Yes, that is correct.

Q. Did it then take some time de-gas the mine?

A. Yes, that is correct.  And this is a time what I found, you know, this surface fan got trouble, you know, two times before because I don't know what they did but Peter Whittall walked in my office and asked about, you know, ventilation system and I told him, you know, surface fan on the blades came off and Peter Whittall told me, this was the third time and surface fan got trouble, you know, two times before.

Q. After the mine was de-gassed, did attempts start again to extract coal with the monitor into mine coal?

A. Yes, I think monitor operation started after de-gassing.

Q. But did problems continue with the fans and with the ventilation system after that?

A. That is correct because you know they were trying to operate the main fan but operation was not quite stable and that fan was kicking out you know quite frequently.

Q. For example, if we look on page 34 of your notes, which is a note for the 12 of October, fourth bullet point down from the top, on the 12 of October were both the underground and surface fans tripped requiring workers to be evacuated?

A. Mhm.  Yes, that is correct, yes.
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Q. Is this something that in your view was a consequence of having the main fan underground?

A. Yes, underground fan and as well as you know, surface fan.  Those fans are not so reliable and always you know, causing trouble you know, tripping out, tripping out.  I don’t know the reason why but that could be related to the problem of VSD or power supply or some sensors which is kicking out power when the methane levels comes up to higher than the preset you know, density.  No I don’t really know the reasons.

Q. In your view where should the main fan have been at Pike?

A. Well firstly you know, this very vital you know, important main fan should be installed outside where we can get you know, really good access and the main fan is supposed to be running whatever happening underground.  That is the most vital you know, feature of the underground coalmining operating.

Q. In your view, would it have been possible to locate the main fan at the portal?

A. Well if I could do you know, I would insure that main ventilation fan outside of the portal area probably not somebody say you know, there was not enough space or once, you know, turning of fan at the portal you know.  We have to install may be two or three ventilation doors at the portal so it cost and the other way with the staff for you know, transportation and such things but I would install a main ventilation fan outside of the portal then using you know, blow ventilation system which is blowing air into underground and pushing out all air after washing all underground working faces and return airway will be pushed out through the ventilation shaft.  That is an approved ventilation system so if you're using all that system you know, no matter what happen underground still you know, we can keep on sending fresh air into underground and even when we go into underground after something happened, that makes you know, rescue work much easier.

Q. If we move forward to Friday the 15th of October, a few days later.  Was there an operation’s meeting on that day as usual?

A. 15th?

Q. Down the bottom of the page.

A. Yeah okay, yeah.

Q. And was there some discussion about using the monitor to extract coal on the right-hand side of the panel as well as the left-hand side?

A. Mhm.  I don’t clearly remember what was discussed but probably that was one of the items we discussed.

Q. Your note says, “Right-hand side extraction was approved by Doug and started monitor extraction.”

A. Yeah, yes, yes that is correct, yeah according to my record.

Q. If we look at DAO.001.03568.

WITNESS REFERRED TO DOCUMENT DAO.001.03568
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Q. Can you see in the bottom right-hand corner it’s dated 15 October 2010?

A. Yes, I see it.

Q. And on the top left hand corner the blue shaded area extends out to the right of the roadway in the monitor panel as well as to the left?

A. Yes, I see it.  

Q. Can you remember what the reason was for that change of approach in the monitor panel?

A. Well, by this time we found monitor waterjet capacity was not strong enough to cut up, you know, 30 metres.  Everybody, you know, realised and they wanted to take more coal out from one position with the monitor, to increase the production and recovery of the face.  That’s why, you know, they decided to take, you know, right-hand side coal pillar.

Q. It was a way to get more coal out?

A. Yes, that is correct.

Q. Was one consequence of that change a possible widening of the goaf area?

A. Well, actually, you know, it’s not quite to widening the goaf, because we was supposed to cut up, you know, 30 metres on the left-hand side, but actually, you know, we can cut possibly up to, you know, 20 metres, so it means, you know, 10 metre of coal pillar still left behind, so instead of that, in order to make up, you know, that portion, we just cut, you know, right-hand side, maybe 10 metres.  That keeps, you know, goaf opening all the same, you know, amount.

Q. So because of the performance of the monitor being less than expected –

A. That's correct.

Q. – are you saying that extracting to the right-hand side might actually only have brought Pike back to where they’d expected to be in the first place?

A. That's right.  That is correct.

Q. If we move now to the 19th of October, which is Tuesday in page 36 of your notes, the bottom half of the page, you say, “Yesterday, day shift, large roof rock came down.  Push right-hand pillar extraction as much as possible and watch the timing of monitor pull back.”  Can you just explain that for us please?

A. I think the size of the rock came down is about, you know, two metres, you know, square, and once, you know, we get, you know, that lump of coal ahead of the monitor, waterjet cannot wash out coal sitting behind this rock, so what I told the monitor operator was to dig out the right-hand side of the big rock and the rolling of that big rock toward the pillar on the right-hand side, then they make, you know, opening where water jet can reach behind that big rock.  That is what I told operator and take, you know, as much coal out of the face, then after finishing that operation, that was the time to pull back the monitor.  I think that is what I told the operators.
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Q. The fact that this rock had come down from the roof, did that raise any concerns for you about the potential for massive roof collapse?

A. Well this small fall, this rock must be interburden between Brunner seam and Rider seam, so it’s not major happening.  It’s normally not happening which happens in monitor extraction operation.

Q. You've noted in your second bullet point that the main ventilation fan stopped the previous night?

A. Yeah, that was reported to me.

Q. Did you know anything about the reasons for that or was it just part of the ongoing problems?

A. No, just they reported, you know, a fan was stopped last night and I asked the reason but obviously most the monitor face guys didn't know what happened.

Q. And then your point five on the screen, 2.30 pm ventilation fan motor trips due to high methane content as they left drainage drain valve open?

A. Yes.  That is what I found, yes.

Q. Can you just explain that for us please?

A. I don’t really know what exactly happened but somebody you know drained the water up inside within a borehole and methane drainage hole and drained you know that water and after draining that water, somebody forgot to close that valve.  That’s why, you know, methane was coming into the return airway from that breather holes, in that high methane content tripped out the electric motor of the ventilation fan, that’s my understanding.

Q. Now that was your last day at the mine site, the 19th of October.  Is that right?

A. Yes.  That is correct.  It was my record has finished here.

Q. If we go back to the last permit to mine we were looking at DAO.001.03568 and zoom in on the small diagram on the right-hand side?

WITNESS REFERRED TO DOCUMENT DAO.001.03568
Q. Can you tell us roughly how far the extraction had gone by the time you left?

A. How far?

Q. Yes.

A. You mean probably know when I left to the mine site monitor was sitting the location number 2 and they must be extracting coal from number 2 position and the cutting up to probably number 1 under number 2 in a block.

Q. And can you describe for us the state of the goaf at the time that you last saw it?

A. Well goaf was reasonably you know open and some rocks sitting in the goaf which is just normal you know condition of the monitor extraction and the steering of face one not getting abnormal, you know, ground pressure yet.  Usually after opening the goaf ready to move, a roof start moving and showing some indication, rock is coming down a little bit but this in this particular you know monitor face when they left this height, everything was standing you know very well.
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Q. Apart from the rock that you described coming down on the 18th of October, had there been any other significant roof collapses, while you were there?

A. No not major in the roof cave I experienced and the roof possibly coming down yes as I said you know, interburden between the Brunner seam and the Rider seam.  So we, well I really didn't expect you know, really much rock coming down you know, through this extraction.

MR WILDING ADDRESSES THE COMMISSION – ADJOURNMENT

examination continues:  MR mount
Q. Now you left Pike on the 20th of October Mr Nishioka, is that right?

A. Yes that is correct.

Q. When you had been asked to come to Pike, was the initial period discussed about three months?

A. Yes two months to three months, yes.

Q. And you had come around the 25th or 26th of July?

A. Yes that is correct.

Q. So you were coming up to roughly three months at the mine, is that right?

A. Yes that is correct.

Q. So were you scheduled to leave at about that time anyway?

A. Yes after finishing the three month I was – well initially no, I decided to leave you know, that was my contract dating of period.

Q. When you say, ‘contracted period,” had you been given a written contract or anything like that?

A. Well I just receiving you know, a purchase order from Peter Whittall.

Q. Was the reason that you left Pike because you had –

objection:  MR HAIGH (11:07:50) 

examination continues:  MR mount 

Q. What was the reason you left Pike?

A. Well on the – my time has been completed and so from the beginning to the end I didn't feel comfortable to stay with Pike at all, that’s why I was pleased to leave Pike River Mine site.

Q. Now have you just talked about two things there, it was time for you to go, is that right?

A. Yes.

Q. And also you were not comfortable?

A. That’s correct.

Q. Can you tell us about the reasons that you were not comfortable at Pike?

A. Well on the – none of the systems had been designed properly and equipment is almost all in a wrong selection and mining condition, it’s really gassy, more than I expected and at the same time you know, ventilation system was not working properly and it’s really risky to go underground and it may be okay when we were doing construction work because you know, they were not processing any coal which means less methane gas was coming out, but once you know, we started coal extraction, sure you know, methane, more and more methane gas coming out and at the same time you know, ventilation system hasn’t been improved at all.  
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A. It’s not quite a good you know, operate, working environment I mean to underground and so I really couldn’t understand the commanding structure of the Pike River and nobody seems to be working under good supervision and I couldn't even find who was responsible for the, you know, particular area to accomplish, you know, why work, why one construction work, and contractors are coming in and going out, and coming in, going out, doing some work, but who is controlling them, those contractors, and it’s not comfortable at all for me to stay at Pike River’s Mine site, because when I found something, you know, or rectified, but I tried to look for the person to talk to, but I couldn't find anybody to report and Peter Whittall came to the mine site, but he was always busy, doing some of paper work.  Of course, you know, we had conversation from time to time whenever, you know, he has time, but you know, that operation was not, you know, very organised and also, you know, when I go underground, there weren’t enough, you know, cap lamps.  Well, of course, you know, I was using Peter Whittall’s, you know, cap lamp, because he was not at the mine site, so that cap lamp was used and there’s methanometer.  I really wanted to have, you know, methanometer when I go underground, because I knew that mine was really gassy and getting, you know, lots of, you know, methane gas, but very few times, you know, methane, I got, you know, methanometer, and almost all time, you know, methanometers were not available for me to get one.  So, well, also variety of reasons, you know, I didn’t feel comfortable to stay Pike River, but before I, you know, staying three month, you know, I couldn't leave the mine site, because that was sort of, you know, promise a contract, you know, between Peter Whittall and myself, so at least, no, I should stay Pike River Mine site and point out, you know, what is wrong and what is unsafe and, you know, they didn’t know how to commission the monitor feed pump system and I did some re-engineering of that system, even though, you know, everything was wrong, still no, we had to make it, you know, operational, somehow, and which we did.  They’re certainly, you know, all reasons, I really, I felt, you know, really happy to leave, you know, Pike River Mine site.

COMMISSION adjourns:
11.13 am

coMMISSION resumes:
11.32 AM

examination CONTINUES:  MR MOUNT

Q. Mr Nishioka in your written statement you talked about six reasons that gave you concerns about the safety of the mine, that was at paragraph 50 of your written statement.  Now we have covered most of these topics already and so I don’t want to ask you to repeat any of the things you've already said but I do want to make sure that we’ve given you an opportunity to tell us all of the things you want to say about each of them.  So I’ll just go through those headings with you, if that’s okay.  the first is the topic of high methane levels, particularly in the area of the hydro-monitor.  Do you have a comment about Pike’s overall approach to methane management?  How was that dealt with at Pike on your observation?

A. I think methane gas and management, they didn't have enough system to drain out you know methane gas prior to starting, start monitoring you know coal production.  It’s you know methane gas content is really high when we come close to the fourth area and deeper area, you know, that is a general rule of coalmining and they’re not supposed to set up you know first extraction panel across to Hawera Fault and also the area where we expect you know a lot of methane gas and if they really want to start coal extraction in that really gassy area, they should do enough methane drainage prior to start coal extraction.  That is my view.
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Q. You've told us already about the gas sensor in the return of the monitor panel.  Were you ever made aware of other methane sensor readings from within the mine that might have indicated whether the ventilation system overall was dealing with methane efficiently?

A. Well method sensor is really handy to get a methane reading you know, continuously but sensor is located in very dusty environment underground and we cannot really rely on the methane sensor to getting a total feature of methane gas distribution or ventilation system underground.  That is one of the way to get you know, generally you know, monitoring underground and no matter you know, how many sensors we have underground, still you know, the guy who is charged ventilation or gas monitoring should go into the site and taken a actual measurement and make sure those sensors are showing you know, proper reading.  And if we are sitting in the office and watching a computer screen then if you’re thinking of that is the actual fact and they’re thinking their monitoring all underground you know, carefully you know, that is not the way, proper way to go.  And no matter how we get you know, methane reading underground or even airflow reading by using sensors and monitoring system, still no – somebody has to go underground to take you know, gas reading, ventilation reading regularly every day, every shift and the report to overhead but to make sure you know, that monitoring system is working accurately, that’s my view.
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Q. Did you see anyone at Pike doing that?

A. I really didn’t see anybody doing, but deputies are supposed to be doing it, but I didn’t see, you know, any particular person doing an actual reading.  I wasn’t, I was not, you know, underground, you know, 24 hours per day.

Q. While you were at Pike, did anyone ever draw to your attention high methane levels from other sensors within the mine?

A. Well, I don't think any would, care, report it, you know, high methane reading to me.

Q. If we can look at CAC0112?

WITNESS REFERRED TO DOCUMENT CAC0112

Q. Mr Nishioka, this is a graph recorded on Pike’s system and at the top you’ll see that the date is 30 September to 1 October. Do you see that?

A. Yes, I do.

Q. And at the bottom it says, “Auxiliary fan shaft methane scale 0 to 5%”?

A. Yes, I see it.

Q. I take it you were never shown any readings like this while you were at Pike?

A. No, no.  Well, one time when I asked George Mason to printout, you know, gas reading chart, but he didn’t know, you know, how to print it out, so I didn’t get any, you know, record.

Q. Why did you make that request?

A. Because, you know, I was not sure, you know, where that methane was coming out.  It’s from monitor face or somewhere else, you know, that is what I wanted to make sure.  If it’s coming through, you know, well – monitor face sometimes make, you know, high peak, that’s for sure, but even development face, I mean a continuous mine face makes, you know, spike, this sort of a spike, you know, quite a few times, from my experience.

Q. What sort of printout did you ask for?

A. Well, George, you know, I knew, you know, the centre control room is keeping all sensor reading, so I knew, you know, some reading chart was available.
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Q. Had you seen computer screens in the control room?

A. No, not particularly regarding you know methane sensor and I was checking the methane reading at the top of the shaft, ventilation shaft, you know, every morning before I go underground.

Q. How did you do that, how would you make that check?

A. Well you know the methane reading was on the computer screen in the control room.

Q. So in the mornings did you go and ask the control room operator what that reading was at the top of the shaft?

A. Well no even I didn't ask any you know information, I can see on, you know, the computer screen to find you know the density of the methane.

Q. Were there other readings from other sensors in the mine also able to be seen in the control room to your knowledge?

A. I don't think I read any other sensor reading or any other sensors or (inaudible 11:42:20) I don't know.  The reading I took on the computer screen was only the methane density reading up to the shaft.

Q. And that was the top of the shaft on your understanding?

A. I think that is top of the shaft.

Q. If we look at the record on the screen at the moment, it appears to indicate a spike over 2.5% on this particular day.  Were you ever made aware of a spike like that at the top of the ventilation shaft?

A. No, no, I haven't seen any high methane reading other than the screen.

Q. Did anyone talk to you about that type of reading having occurred?

A. No, nobody told me but I knew they were getting you know some spike because (inaudible 11:43:30) generating okay, happens you know in a coal mine.  And those went okay.  If we, I was keeping watching that monitor screen, I may have been able to coincidentally see you know the high spike but I didn't stay in the control room you know that long period.

Q. A reading of over 2.5% at the top of the shaft would that indicate a much higher level of gas underground?

A. That is correct.  You know when we speak about methane density reading, you know, they got, you know, that got high density methane but we don’t really know the volume, you know, how much volume high density methane was going through the roadway, that is what we don’t really know and even say one cubic or two cubic metre, you know, high density methane, heat of the sensor, that shows in a peak which means you know, it, high peak doesn’t necessarily mean, you know, whole mine is high methane gas content, density.
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Q. To your knowledge was there any system at Pike to investigate this type of reading to find out whether it indicated a problem or whether it was something that did not need to be addressed?

A. Well usually we don’t really have to have you know very sophisticated system to find you know if the mine is really gassy or not.  If one goes underground and they’re taken a ventilation reading and a methane reading, all over the you know, underground working, then they can usually find what sort of a methane gas level you know, that particular mine is getting and we don’t really have to rely on this modern technology.  Modern technology is not always you know reliable.

Q. So in your view a more effective system would involve somebody taking responsibility for gas readings underground as well?

A. That's right, as far as I’m concerned from my experience monitor, computer monitoring system and the recording system is you know a really good system but still you know, we cannot forget manual type of investigation underground and survey, ventilation survey underground.  You know, we cannot admit to this conventional type you know, of ventilation survey and gas monitoring survey.  

Q. I'll very briefly show you three more results from this record, firstly page 7.  This appears to have been recorded on 6 or 7 October.

A. Mhm.

Q.  And then the next page, page 8 and then page 9 and these are just the subsequent days through to the 9th of October.

A. Yeah if the duration of that high methane reading is far too long a period mainly you know that methane gas was from monitor face.  And if you're not – I don’t know the direction of it you know, on a site scale but if you know that’s morning of peak that is probably coming from you know, development face because I guess for you know monitor face that opening is such I know wide and if we get you know, high methane reading the duration of that high methane reading is much longer than development face.

Q. These readings are all recorded during a period where you were at the mine.  Did anyone ask you anything at all about what might have led to readings like this?

A. Well they didn't show me any gas reading you know chart but probably this long period you know, we were getting over 2.5% of methane gas.  That was a time I think we have gassed out or I don’t know, I have to go back to my work report, record to – oh yes you know, ventilation system was not running properly to get that high methane density reading for that longer period.gas reading you know chart but probably this long period you know, we were getting over 2.5% of methane gas.  That was a time I think we have gassed out or I don’t know, I have to go back to my work report, record to – oh yes you know, ventilation system was not running properly to get that high methane density reading for that longer period.

Q. Again, if Pike had had a ventilation officer or someone responsible for the ventilation system would you expect that they would have a job of looking at these types of records to investigate?

A. Yes, yes that's his duty.

Q. The next item on the list in your statement was, “Production pressure,” and you've already talked about this and I don’t want to ask you to repeat what you said, but to your knowledge was there any issue about a shipment of coal that was due to be produced?

A. Yes.
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Q. What did you know about that?

A. Well, I knew they had to ship out at least, you know, 20,000 tonnes if I remember correctly.  That is a minimum tonnage to fill up the boat going to possibly, you know, Indian customers, and that due date was coming soon, when I was there and that’s why, you know, everybody was getting together and if we could achieve, you know, that tonnage, and Peter – the other Peter, I forgot his name.  Pieter William –

Q. Van Rooyen.

A. Yeah, and also Doug White got together and they called me in and started to ask me, you know, where we can get, you know, high tonnage, like, you know, two tonnes per minute, to, you know, and when we can get that sort of tonnage from monitor face.  Well, originally I couldn't answer that question, because I was not sure when they could give us, you know, reliable, you know, air supply and when we could possibly turn up the monitor feed pump system which was running only at 30% of the capacity, you know, total instead of capacity, so I really couldn't give, you know, that answer to those guys.
Q. Was there a daily meeting at Pike you were involved in?

A. Yes, I was supposed to be (inaudible 11:52:09) to attend that daily safety meeting, or whatever, you know, they call, but sometimes, no.  I had to give them answer because all staff, you know, particularly, you know, George Mason was getting, you know, strong word from the guy who was leading, you know, that, you know, morning meeting so I had to back up, you know, George Mason and I felt very sorry to George, because George doesn’t know much about, you know, hydromining and you know, even if, you know, he got, you know, that sort of an impression strong word, still, you know, he couldn't even answer that question.

Q. What were the strong words about?

A. Well, why, you know, production was that low.  When production we can get, you know, more production, you know, that sort of, you know, questions asked to George and who possibly George can’t answer, and there’s, I said, you know, old system was not to designed and installed properly, that’s why, you know, we cannot really push production and there’s, you know, if we push production, too much methane gas coming out and I said, “Why not correct it, if there is anything wrong?  Correct it.”  Well, it’s easy to say correct it, but what sort of, you know, time in duration we would need to correct it and what sort of money would be involved and how we supposed to be authorised to stop the production, or are we authorised to decide to carry out the modification which may take, you know, a month or two month, you know, mining operation stoppage.  We are not allowed to do anything, you know, just to – no matter how strong word they give, you know.  Of course, I was an observer so, but still no, I was feeling sort of you know, pressure, because I was backing up, you know, George Mason and the other guys.  Well, it’s easy to say, you know, to modify, correct it, but it takes time and money.  That is a part, you know, management should realise.

Q. What were the main ways in which that production pressure, as you’ve referred to it, were communicated to people?
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A. Well, one, okay, Pieter Rooyen it’s not really pressure but he was concerned about, you know, tonnage to ship out and those, Doug White, he was keeping on asking me when we get higher tonnage and there's all workers expecting some sort of you know bonus system and those are the pressure I felt, you know.

Q. Is there anything else you want to say on that topic?

A. No.

Q. The next on your list was gas drainage and you've already talked about that.  Can you summarise for us what your concern was about gas drainage at Pike?

A. Well we actually no gas drainage hole not enough for that you know high volume of methane and so many gas drainage holes were released into the (inaudible 11:56:20) which is not quite you know right way to go and they were supposed to install you know, a gas extraction system to suck all - drained all methane gas out to the surface and the natural pressure already cannot take, you know all methane gas out so we need some vacuum pump system on the surface which they didn't have.

Q. Why do you say that venting gas into the return is not the right way to do it?

A. Because you know there is increasing methane density higher and you know ventilation fan was exposed to higher density methane which is not quite safe and I don't know what if you're setting point to kick out power supply to underground but you know if we release methane into the return airway you know that (inaudible 11:57:33) exposed to a higher content of methane and I really didn't know, you know, that ventilation fan system was not a flameproof.

Q. The next topic is management issues.  Are you able to summarise for us, what if any issues you had with the way that the mine was being managed?

A. What I found was there was no strong leadership to carry out, you know, construction work as well as operation.  It, it was very difficult to find and you know keep us and who, all the responsible for each area and even I ask, you know, who are the responsible for, for instance you know, ventilation.  I couldn't really find, you know, a guy practically you know, responsible for that area and there was so many contractors working on the round but I don't know who was commanding you know those contractors.  It looked like contractors were spontaneously working by themselves but otherwise you know they do underground work.  They should be under the supervision of proper Pike River employee or staff I should say.  This is what I felt and also no, I couldn't find anybody who knew the total mining operation from the beginning to the end which means, you know, ventilation, production, development face, rock driveage, (inaudible 11:59:40) transportation, coal quality control, who is looking after the total picture, there should be one strong, leader, the guy having a strong leadership who knows, you know, total system.  
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A. Otherwise you know, even if we do any modification or improvement in one area you know, it doesn’t work at a whole because a mining operation is a totally you know, exercise and once you know one area is modified that would affect to the other area and all the modification of area has to be done based on the concerning you know, total picture of the mining operation but there wasn’t such kind of an organisation in Pike River.

Q. In your observation did the management at Pike promote a culture that would allow the reporting of safety concerns freely?

A. Well everybody scared of management people and –

Q. What do you mean there?

A. Well they didn't want to be involved in any trouble with management and if one report to the management he may get some extra work or I don’t know extra pressure or I don’t know why, but everybody trying to avoid to contact raising a management, that is what I felt.

Q. In your view what type of culture for the reporting of safety concerns should be in place at a mine?

A. Well there should be you know safety officer, at least one safety officer in the mining operation.  That is usually you know, we have in underground operation or even surface operation I think but I don't know who was safety officer and I don’t know what safety guys were doing you know, I really don’t know and I don’t know if what guys are reporting some safety concern to that officer, I don’t really know.  But really you know, I couldn’t find actually, you know, organisation working at high level operation.  I really don’t know who was responsible for that particular area and who was responsible you know, the development face, who was responsible for letting a contractor work underground, I don’t really know.  What I knew was probably you know, George Mason was responsible for monitor face, that’s all I noticed but I was not quite sure George Mason was responsible for the monitor face because he was the co-ordinator of monitor face.  That’s what I know, that is one of the reasons I didn't feel comfortable to work underground at Pike River.

Q. In the daily meetings that you observed what priority was given to safety issues compared to production issues?

A. Well mainly you know, the forecast did you know, somebody not wearing you know safety glasses or somebody forgot to you know have his jacket or that sort of issue and not quite coming down to fundamental you know items of safety such as ventilation or and wanting somebody in a, bloke you know, that get to rock system, you know that card system.  Such kind of things you know, small bits and pieces.

Q. Apart from the things that you've already mentioned, were there any other just general safety issues that you noticed while you were at Pike?
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A. Well safety issue, well before talking about only safety issues they should go back to fundamental you know safety issue, such as ventilation system and cleaning you know, or maintenance of the roadway and setting up (inaudible 12:05:02) or sealing in the cross-cut, I mean a cut through and like, you know, operating reliability of ventilation fan on the driving system, which is VSD.  They should completely sort out the problem and modify or re-engineering or replacing with a fan and that that sort of action should be taken first.  They should really go back to the starting point and everything, you know, when I was there, it was too late to do anything because everything in place and even if we say, you know, we should go back to improve ventilation system including the main fan outside of the portal, well, can we do that at that time, after everything in place and the people are working underground?  Can we really do that and if we really we wanted to do, you know, they had to stop, you know, all operation for at least say, I would say six month to one year, which is not allowed probably.

Q. Another concern you have referred to is the second egress.  What was your concern?

A. Well, you know, they said, you know, ventilation shaft was second means of egress, but well, maybe okay on the paper but, practical, you know, nobody can go up, you know, that ventilation shaft.  Particularly when they get, you know, trouble like, you know, there smoke is coming out, you know, ventilation shaft is just like in a chimney, when something happen underground and practical, you know, that is not to be egress.  So, they should prepare, you know, another egress, you know, as soon as they could.

Q. By the time you left, how serious were your concerns?

A. Well, it was very serious, you know, I felt, because, you know, anything related methane gas issue, it’s very serious for underground coal mine.  And even, you know, we are getting really high methane concentration underground, there’s still no ventilation system is running, you know, strongly and reliably and robust, you know, we could manage, but in case of Pike River, you know, ventilation system was not working properly and kicking out and coming in again, kicking out and the power is off and that sort of thing, you know, trouble is one after another, you know, every day, you know, every week, so, without, you know, reliable ventilation system, I didn’t feel confident at all, you know, I really wanted to get out, you know, that operation.

Q. Did you have any concern about what might happen?

A. Well, the worst case, that is everybody knew, the worst thing could happen, could happen in that operation.  That’s why, you know, I told – I gave, you know, strong words to Peter Whittall when I met him last time in my office.  Well, he stepped in my office and he asked me, you know, how the things are going and I told him, you know, strongly, you know, “Everything wrong.  Everything wrong.  This mine wouldn't go.”  And he started to ask me why and I said, you know, “Lots of methane coming out and ventilation system is not running properly.”  And he said, you know, that surface fan – or, you know, surface, part of the surface fan stretcher was broken two years ago, and it hadn’t been fixed yet and he was quite disappointed.
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A. Also whatever I told him, yeah, right, he asked me you know, what Pike River was supposed to do, what were the priority number 1 and I told him, set up reliable you know ventilation system, that is a priority number 1 and making a second means of egress.  Then we can come back to tune up you know monitor face system which is a main production equipment.  Then, you know roadway development because you know if the roadways equipment is through, you know, we won't be able to get you know a second means of egress really soon.  Those are three items I gave him a really strong word.

Q. I think a moment ago you said words to the effect that you were concerned that the worst thing could happen or something along those lines.  What were you referring to there?

A. Well no, the most you know was to think I was really afraid of here was, after you know, what happened, and I gave that warning or word to George Mason 'cos he was always staying with me and also several you know mine deputies.

Q. Just pause there.  Before we move on to who you spoke to, are you saying you were worried about an explosion?

A. Yes I would worry about you know explosion when we were getting you know that high methane concentration underground and not reliable enough you know ventilation system, sure everybody feeling you know the worst case.  Unless the guys didn't have experience in underground coal operation.

Q. How serious was your concern about a possible explosion?

A. Well it’s really you know hard to say if that would happen or not, you know, nobody can say that but the situation was really you know scary, that was my feeling.

Q. We’ll move on now to who you spoke to about those concerns and what you said?

A. Yes.  When I arrived in a mine site, you know, we had a talk with George Mason and I told him, you know, very straight, this mine could explode.  Well sure no, I couldn't guarantee you know that it would explode or not, you know, but that’s the situation was as bad as what I said, the risk, you know, I talk to I think -

Q. Just pause there, sorry.  That conversation with Mr Mason was how long before you left the mine?

A. Well the day I left the mine site, you know, the last day.

Q. What was his response?

A. Well he said he would be careful and what I was expecting, you know, I was an employee of Pike River and I couldn't, you know, I was not supposed instigate, you know, everybody’s fear but, you know, I think it  was, I told, you know, this very bad situation to the staff of, you know, Pike River.  I wasn’t expecting that staff would do something, you know, talking to management people, that’s what, what why, you know, I talk to you know George Mason.

Q. Did you say anything else to him?

A. Well I told him to be careful and you know you should protect, you know, all the guys working at monitor face 'cos we were working together, you know, for a month or two months, yeah, of period.

Q. Did you speak to anyone about your concerns?

A. Yes, well I've said, I came across to Lance McKenzie and I told him, you know, well, actually he was a good friend of mine and I told him frankly you know, this mine could go, you know, anytime so please be careful here.  You know, that’s what I told him and as for, I told, you know, Andy Sanders he was a contractor and I didn't tell him anything about an explosion because he didn't have any experience underground and he's an instrumental engineer so what I told him is to be careful to go underground and try to minimise going underground that is what I told him.  
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A. And before that, even I told him you know Terry Moynihan that the underground situation was really bad, they should do something you know, that is what I told Terry several times and also Peter Whittall and Doug White.  They must know you know this already bad condition because I didn't want to talk to those guys same thing you know, over and over again you know.  Peter was the president of the company.  Doug White who was responsible for holding aspect of the mining operation.  Those guys should have more than 10 years, 20 years underground coalmining experience and once or twice we said and he should understand what is going on and what they were supposed to do.

Q. Did you speak to Mr van Rooyen?

A. Who?

Q. Mr van Rooyen, Pieter van Rooyen?

A. Van Rooyen?  What is he, pardon?

Q. Did you say anything about your concerns to Pieter van Rooyen?

A. Oh yeah that guy?  Yeah okay.  Yeah Pieter came from South Africa or – yes you know, we were having a conversation frequently because his office was very close to my office and whenever I came out of the mine I told him monitor face was getting tremendous amount of methane gas and it’s quite dangerous and if there is any source of ignition it will go instantaneously.  I told him more than five, six times whenever I came out of the mine because we were having conversation quite frequently because I thought you know, when I expected he could convey my message to somebody you know high above and he said it was so scary and he wouldn't go underground, that is what he replied to me.

Q. Could I ask you to repeat what you just said, the last thing you just said.  What did Mr Van Rooyen say to you?

A. Well he said he wouldn't go underground.

Q. Why?

A. It was so scary.

Q. Was there anyone else that you spoke to about these concerns before you left the mine?

A. Well several people like Matt Coll because he knew underground was getting tremendous amount of methane gas and ventilation system was not aligning properly and there was – I don’t who I told but I cannot recall the name.

Q. On the day you left did you send Mr Whittall an email?

A. Yes.

Q. We’ll pull this up on the screen CAC0140

WITNESS REFERRED TO DOCUMENT CAC0140

Q. We’ll see your email at the bottom half of the screen.  Is that the email you sent Mr Whittall?

A. Yes I think it is.
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Q. In that email, you didn’t say anything about safety concerns that you held.  Tell us why?

A. It’s just sort of, you know, sorry within the type, you know, email, showing my (inaudible 12:20:33), and so all my concern was given to Peter Whittall when he came into my office the last time.  That was, I don't remember what date, but that day, you know, I gave him the strong word and I think he already knew what the problem, problems were at Pike River and it was not surprise to repeat, you know, all sort of problem in this final, sooner or later, so I didn’t reiterate to anything on this letter, but I said, you know, all problem will be solved, you know, that is what I hope, you know, and he must have understood what I meant, you know,.

Q. Now Mr Nishioka I just want to ask you a couple of questions about possible sources of fuel for the explosion on the 19th of November, sources of gas.

A. Gas, okay.

Q. For 19 November and possible sources of ignition, but with the qualification that of course, you have not investigated the cause of the explosion, have you?

A. No.

Q. Just from your knowledge of the mine as it was when you last saw it a month before the explosion, do you have any view about the possible sources of methane for the explosion on the 19th?

A. Source of methane, yes, source of methane was all over the place underground, but the most gas was coming out from monitor face, because monitor face was extracting more coal, and the next location that is development face, which is the continuous miner face because I receive it, you know, in one report saying that, you know, they put other ones (inaudible 12:23:01) into the face and methane gas spewed out, you know, from the holes, which means that coal seam and, you know, that continuous miner face was getting, quite, you know, high volume of methane.

Q. Did you say, “Methane gas spewed out from the holes,” is that your word?

A. Yes, that is what I was – I got report, so it means when they were cutting the coal seam to make roadway, you know, quite a bit methane gas must be released into the roadway.

Q. So if you’re listing possible sources of gas, number 1 is monitor face, number 2, is development face?

A. Well, I was in a possible location is, as I said already of underground, where coal seam is exposed, but the most high volume must be coming out from monitor face.  Second, okay, continuous miner face, because even gas or is coming out lots, still, you know, the coal, you know, exposed is the size of roadway and possible, you know, there is the site of underground sump construction.  That area must be getting, you know, methane emission quite a bit.

Q. Were you aware of any other possible sources of large volumes of methane underground?

A. Yeah, large volume of methane gas, yes, monitoring face.  Monitor extraction face.
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Q. Now in terms of a possible ignition source, obviously there’ll be some degree of speculation.  I assume you don’t know for sure but can you tell us from your experience of Pike River what you consider to be the possible ignition sources underground, that should be considered?

A. Well one thing you know came to my mind after knowing, you know, the explosion.  I thought that was continuous miner face, because if, I don't know, I'm not sure now if there any, you know, (inaudible 12:25:50) sitting in the coal seam and if you know cutting peak hit her that, you know, coal band, that generation of spark and also I understand working at mine face was getting quite high methane gas and they were, when I was, you know, with Pike River, they were always getting shortage of ventilation duct, not sure I should say and I was not sure if they were extending, you know, that vent tube as closer to the face as decided by you know, mining regulation.  That is the one potential source of ignition and the, another one there's, this is what I learned you know later but main ventilation fan, that was not in a flameproof, that could be a source of ignition and those areas, potentially, you know, ignition source and monitor face is, you know, always wet and waterjet is always running and there is no source of ignition and I've been running hydro-monitor in very very gassy environment but I never had any, you know, explosion in my life so I don't think there is any ignition source at monitor face.  So possibly if there were any, you know, chance to get an ignition, that is continuous monitor face or non-flameproof equipment underground which is main ventilation fan, 'cos you know high density methane gas has to go through, you know, that ventilation fan.  So those are, you know, items I would suspect.

Q. Now finally after the explosion, did you exchange a number of emails with your friends at Pike?

A. Mhm.

Q. I just want to refer one of those to you CAC0141?

WITNESS REFERRED TO DOCUMENT CAC0141

Q. Was this an email, if we can perhaps zoom in on it a little bit, was this an email that you sent to Matt Coll on Tuesday the 23rd of November?

A. Yes, yes, I remember this.  Matt Coll, you know, sent me email saying, you know, I was safe, you know, and I replied, you know, his email, that is, you know, this one.

Q. You said in that email, “It is very sad what had happened but it was expected as you know and we have been afraid of.”

A. Yes.

Q. What were you referring to there?

A. Well Matt Coll has been a good friend of mine and you know we were having you know also, you know, casual and competition theory and we, Matt Coll, were aware of the problem, the methane problem underground and so I knew when a problem of methane issue and the ventilation system was not going very well, that is our - not common understanding so we were having, you know, lots of conversation during the course of my stay at Pike River operation and you know we were expecting you know worst to think could happen, you know, that was, we were talking, you know, quite frequently.  That’s why I said, you know, yeah, it was expected, as you know.
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THE COMMISSION ADDRESSES COUNSEL – APPLICATIONS FOR CROSS-EXAMINATION OF WITNESS – ALL GRANTED

THE COMMISSION ADDRESSES WITNESS – PROCESS

cross-examination:  MR DAVIDSON

Q. Mr Nishioka, good day again.  I’ll just record for the record that I have had a chance to speak with you briefly before we began today.

A. Well, could you speak up, it’s hard to listen, or maybe can I use interpreter?  Can I use interpreter now?

LEAVE GRANTED FOR INTERPRETER

Q. First of all, can you hear me?

A. No, no.
Q. Can you hear me now?

A. Yes, better.

Q. Mr Nishioka, you know Mr Paul Caffyn?

A. Yes, I do.

Q. And you took him to the Sunagawa Mine in Hokkaido?

A. Yes.

Q.  That is a very deep gassy mine?

A. Yes, it is.

Q. Is it a mine with faults in it?

A. Yes, there are lots of faults.

Q. How does the amount of gas at Sunagawa compare with Pike River?

A. Well, methane gas generation was about, you know, 100 per cubic metre per tonne of production and when I talk to long time planning guy at Pike River, he said methane emission was much more than 100 cubic meter per tonne of, you know, production coal, so it means Pike River has more methane gas Sunagawa Coal Mine.
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Q. Do you regard Pike River as a very gassy mine?

A. Yes I do.

Q. There were two things which you could not change about Pike River which you thought were wrong and the first was that the goaf would become a methane pocket?

A. Yes.

Q. And it would sit there for the life of the mine?

A. That is correct.

Q. That means men and machine would be working inbye of that goaf if the mine had been developed?

A. No, nobody goes into goaf.

Q. But inbye into further workings in the mine, further into the mine?

A. Yes, a mine will be capable to inbye of the goaf.

Q. And the second issue which you thought was wrong was the closeness of the goaf to the Hawera Fault?

A. That's correct.

Q. In your words it was too late to do anything about those things?

A. That's correct, it was roadway was partially developed.

Q. Did you discuss those two elements with anyone in management?

A. Yes I did.  I discussed this issue with Doug White as well as Peter Whittall.

Q. What did it mean for you, what did those two things mean for you?

A. Sorry I don’t understand.

Q. Those two things were of concern to you, you told Mr Whittall and Mr White?

A. Yes I did.

Q. What was their response?

A. Well actually you know they started talking about mine planning, getting together with long time mine planning engineer.

Q. But nothing could be done about those two things?

A. No.

Q. When you left the mine in October had you told anyone that you were thinking of leaving?

A. Yes I did.  I talked to Terry Moynihan because I was supposed to report to him and also I talked to if I remember back correctly now, Doug White.

Q. Yes.  How long before?

A. Well I think two days or three days before leaving the mine site.

Q. Had you been thinking about leaving before then?

A. Yes.  I was thinking of leaving as, another I finished three month period which was told by Peter Whittall.

Q. When you told them, told Mr White you were leaving, did you explain your reasons?

A. Well I just simply told him it’s three months has been completed so that’s why I was leaving there.

Q. You've told us today that you had a meeting with Mr Whittall.  I think you said a chance meeting?

A. Yes.
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Q. Where did that take place?

A. Well when I talked to Peter the last time I don’t really remember the date but he stepped in my office and we had a conversation in my office. 

Q. Do you recall if it was in October?

A. I think it’s in October.

Q. Did you tell him clearly what you felt about the safety?

A. Yes I did.

Q. I think you used the word, “strongly.”

A. Yes.

Q. You discussed the methane levels?

A. Mhm.

Q. The lack of ventilation?

A. Yes.

Q. And your concern about the experience of the men?

A. Well I’m not sure if I discussed about the capability of the employees.

Q. Did you explain to Mr Whittall how dangerous you felt the situation was?

A. Yes I did, well I told him about ventilation system and the gas level underground, yes I did.

Q. Now on this topic you have told us about your discussion with Mr van Rooyen.

A. Mhm.

Q. You have told us in your evidence that it was a scary situation for you?

A. Yes it is.

Q. And your written evidence records that by the time you left you were too frightened to go underground?

A. Yes, that’s correct.

Q. Did any other men express themselves or tell you that they were frightened?

A. Well I don’t remember for explain talked about in a fear going underground but Pieter Rooyen, he said you know it was very scary and he wouldn't go underground.

Q. Now I want to now turn to another topic.  Ms Basher could you bring up please DAO.001.11057/4

WITNESS REFERRED TO DOCUMENT DAO.001.11057/4

Q. Now using the pointer could you identify the panel that was being worked?

A. I think this is the panel.

Q. Yes and if you'd bring the pointer down to the roadway, right down.

A. Yeah monitor face was here.

Q. Yes and we can see on this diagram the other panels 2, 3 and 4?

A. This one?

Q. Yes.

A. Yes.

Q. And on it there are a set of lines which I think you regard as of the topography, is that right?  It shows the typography?

A. Pardon?

Q. The lines you see there?

A. Where?

Q. The wavy lines, yes.

A. These lines?

Q. Yes.

A. I think these are contour line, showing 
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Q. Contour lines.

A. Floor level.

Q. Now I put this up because and perhaps mistakenly, there has been evidence about the cutting against the cleat.  Do you recall that evidence?

A. Well this map doesn’t show any cleat direction.

Q. Yes.  Now having said that, I understand your evidence is that, it is not possible to identify exactly where the cleat will be and in a small mine it goes against you sometimes.  Is that right?

A. Yes, we have to layout mining plan, you know, within the variable, you know, area, no matter which way cleat is running.  Still we have to layout a mine plan or extraction direction too much with the variable, you know, space or area.

Q. Yes.  So in this panel you might expect to come against the cleat sometimes?

A. Well it could be or couldn't be, because you know, I don't think you know anybody take all this away to check up that direction with a cleat and also the magnitude of the cleat.

Q. So there is some luck involved?

A. Well I don't think anybody, you know, concerned about you know the direction of the cleat.

Q. Now I want to turn to the question of the goaf and just on two points.  In your evidence you refer to the fact, you say, that a massive rock fall was not likely to happen because the monitor panel was designed not to cause extensive caving in, in order to prevent surface substance?

A. That is correct.

Q. That’s what you were told?

A. Yes.

Q. You were concerned that in due course as the goaf extended there could be a caving in?

A. So you usually you know try to induce you know cave-in to make goaf opening as small as possible.

Q. Was that something you were thinking about when you left the mine in October?

A. Well that was not the big concern for me when I left the mine.

Q. There had only been about 18 metres of lift at that time?

A. Yes, that was correct.

Q. Ms Basher could you bring up DAO.001.03567 please?  No, that one can go, I don’t need that.

WITNESS REFERRED TO DOCUMENT DAO.001.03567

Q. What I'm going to ask you Mr Nishioka is you were taken by Mr Mount to some Pike River statements about windblast.  Do you recall?

A. Mhm.

Q. And one of the statements recorded that there was a low potential for windblast once 2000 square metres of the panel had been extracted.

A. Mhm.

Q. What do you understand by that statement?

A. Well I don't know who made you know this statement but the panel really is only you know 30 metres and actually the monitor was cutting up to you know 80 metres.  You know, that span is not quite wide enough to get, you know, massive, you know, cave-in in the goaf because the main roof it’s competent, you know, stand strong, massive stand strong, and before that main roof comes down, probably you know, all interburden which is a lock in between the Brunner seam and Rider seam will fall down.
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Q. You were told by the company, someone at Pike, that it was designed not to cave-in?

A. That's correct.

Q. What was the design feature that you saw that would stop it caving in?

A. What they were supposed to do to avoid any cave-in in the goaf, is that what?  Well, you know, they should make opening as small as possible, you know, leaving more (inaudible 12:51:11).

Q. Was that the design feature?

A. Yeah, that is what they are supposed to do if they really want to make roof cave-in stop.

Q. Did you see plans which showed that, small entries?

A. Which small entry is –

Q. Well, what you’re talking about now, what you say you need, did you see any plans that were drawn to show that?

A. Well, this is all, you know, plan I saw.

Q. Well, did you consider in the work you observed that they had done anything to keep the roof up?

A. I think Pike River decided to go in on this mining plan and based on this mine plan, they were thinking goaf cave-in wouldn't happen.

Q. Do you know why they thought that?

A. Well, probably, you know, the main roof is very competent sandstone, and width of the pillar is only 30 metres, and which is not quite wide enough to induce, you know, cave-in.
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Q. What did you think?

A. Main roof may not cave in but it’s hard to predict and that’s why I said if they really want to keep the main roof up without cave-in, they should leave more pillar in this panel.

Q. Who did you say that to?

A. Who did I say it to?

Q. Mmm.

A. Well I told my planning engineer and but you know, they were confident on this mine plan and said you know this mine plan wouldn't cause any matter cave-in.

Q. In your experience have you observed a massive cave-in?

A. Yes I did, several times.

Q. Can you identify just one for us?

A. Well which one got cave-in?

Q. Yes.

A. Well I don’t know which magnitude cave-in you know, we are talking about but at the final stage of monitor extraction roof caves in and the face is rocked out and you know, I was running big hydraulic mine in Canada, Palamalai Mine which is located in British Columbia, Canada.

Q. And did that see a lot of gas come down?

A. Well not much, not much because again you know, what sort of magnitude cave-in we talk about and if you know that every retreat of the monitor and the final stage we get quite a bit you know, cave-in but still, you know, we don’t consider that is the really massive you know, cave-in.

Q. Now you've described in detail in your diaries the number of trip-outs of the fan?

A. Mhm.

Q. And the gas readings sometimes above 5% in the return?

A. Yes, yes.

Q. You were aware of the intention to commission a new fan.  You knew a new fan?

A. Yes when I pointed out strongly to make ventilation system reliable you know, Doug White was working on the commissioning of the main fan so I thought or you know, I was expecting something on main fan would be coming on.

Q. Well we know that the main fan commissioning process began shortly after you left – leave?

A. Yeah that’s right, yes.

Q. Were you involved in discussing that fan and it’s performance?

A. No, no that is not the area I was in charge.

Q. No.

A. I had to concentrate in the monitor feeder pump system.

Q. Did you know the capacity of that fan that was to be commissioned?

A. I think I do because I got you know performance card of that main fan.

Q. Did you think about that new fan when you decided that you were going to leave?

A. Did I decided to – no I was not thinking anything about you know, ventilation fan because it was already purchased and it was already installed underground.

Q. My question is did you think that new fan would fix some of the problems that worried you?

A. Yes once we put that main fan in operation it was true you know, ventilation, the volume really increased.
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Q. But it was not enough to make you think you would stay?

A. Oh it’s hard to say it was enough or not because if they put more methane drainage whole thing, then methane drainage system in, we may not need as much ventilation volume as they had, but it’s not only the issue of ventilation fan capacity, it’s again, you know, that is a total exercise of whole mine ventilation system and methane control system.

Q. Now, have you read Mr Caffyn’s evidence before this Commission?

A. No, I don’t think I did.

Q. Now, I’m going to refer Ms Basher to CAF001/1?

WITNESS REFERRED TO DOCUMENT CAF001/1

Q. And would you got to page 5 please Ms Basher, thank you.  Mr Nishioka, Mr Caffyn is talking about discussions with you, right?

A. Mhm.

Q. And in paragraph 15, if we could bring that up please, he says that he had discussions with you and you expressed concerns about ventilation air bypass systems which stopped fresh air ventilating the development faces to reduce the methane content at the main ventilation fan sensor.  You see that?

A. Yes.

Q. And you did have that conversation with Mr Caffyn?

A. Yes, I did.

Q. And as he records it, your concern was that methane would accumulate higher than 5% in the rise development places or the guzzler panel, see that?

A. Yes, I do.

Q. Is that correct?

A. Yes, that is correct.

Q. And he goes on to say that, he calls you “Oki, expressed extreme concern that this was a very risky operation particularly for CM or RH development places where the risk of a spark from cutting head striking sandstone partings was high.”

A. Yes, that is correct.

Q. So you’re talking to a mining, or geologist there, aren’t you, an engineer, Mr Caffyn?

A. Mhm.

Q. This seems to be a matter of very great concern to you?

A. Yes, that is correct.
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Q. Was anything done to make that better, that problem?

A. I don't know, yes, certainly you know this is talking about some bypass system to dilute high concentration methane going through the main ventilation fan.  The purpose of ventilation is not protecting you know ventilation fan but sending enough air to the face to keep methane levels you know safe enough, you know, low enough, you know, level and once we put in this you know pipe system in, you know, this area is going up the working face, like continuous monitor face and roadheader face and obviously you know this method can prevent ventilation fan kicking out but main purpose of ventilation is sending enough air to the face, not to protect the main fan.

cOMMISSION ADJOURNS:
1.02 PM

coMMISSION resumes:
2.01 PM

cross-examination:  MR HAMPTON

Q. Ms Basher could we please have up NISH002/27 and Mr Nishioka these are, this is a page out of your notes.

WITNESS REFERRED TO DOCUMENT NISH002/27

Q. And I draw your attention for a start to the bottom paragraphs about 4th of October please, if I could have those highlighted Ms Basher, thank you.  You spoke this morning to Mr Mount about the time you spoke to Mr Whittall and warned him about what you thought were the real problems with the mine.  In that paragraph 7 of the 4th of October, “Discussion and explanation of status to Peter Whittall,”  Is that the occasion on which you said those things to Mr Whittall?

A. I think this is the time I explained everything to Mr Whittall and gave him a really strong, you know, expression.

Q. And when you said in your evidence about the last time, were you meaning this occasion was the last time that you spoke face to face with Mr Whittall?

A. I think it was.

Q. Ms Basher, if while we’ve got that page there, could you go to the top please, the very top four and five which are the last entries Mr Nishioka about the 30th of September, they continue from two pages before but just looking at number 5.  In talking with Mr Mount earlier, you said about, when talking with Mr Mount about likely sources of methane, you spoke about methane spewing from drill holes.  Is that the sort of instance you're talking about there in number 5?

A. Yes, that is what reported to me.

Q. And you used the words there, “spewing methane gas?”

A. Yes.

Q. And was that always a concern to you that when they did intercept these advance drills holes that they going to release quite considerable quantities of methane?

A. Yes that is correct and that data was during, we are predicting how much methane would be coming out of the cutting face.
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Q. No ability to predict how much was going to come out, is that what you’re –

A. It’s hard to estimate, you know, the volume of methane gas coming out.
Q. In evidence yesterday, and it’s at, just for point of view of reference, 3494/3495 of the note, you talked about the variable speed drives, VSDs and them being non-flameproof, and you were asked, “Was that potentially an issue as well” and you replied, “Well, based on New Zealand regulation, which I don’t, which I understand we don’t have to use, a flameproof type equipment 100 metres outbye at the last cross-cut, that is what I was told.”  Do you recall who told you that, please?

A. Sorry, recalled?  I don't know who I got any of this information, but probably, you know, one of the staff of Pike River Coal or probably, you know, Terry, if I could get, you know, that information.

Q. Terry?

A. Terry, yeah –

Q. Moynihan?

A. Moynihan, yes.

Q. Just then while I’ve got that name in mind, can you help me please, what was your understanding of the hierarchy you were in?  Who did you report to directly?

A. Well, officially speaking then I should talk to Terry, because he was project manager.

Q. Was that ever spelt out to you either orally or in writing, what the reporting chain was?

A. Well, it doesn’t necessarily mean or writing, but Peter Whittall told me to report to Terry Moynihan.

Q. Can I just go back for a moment to non-flameproof type equipment, I take it you were concerned about the VSDs being in the mine not in a restricted area, is that correct?

A. Sorry?
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Q. Were you concerned that non-flameproof equipment such as the VSDs were in an unrestricted area of the mine?

A. Well you know, particularly the equipment which is related to ventilation system which takes on a high density methane from time to time.  But vital equipment is supposed to be flameproof.

Q. Can I take you then to just one reference about equipment in your notes, /7 please Ms Basher and it’s a note you made for the 9th of August and if I could have highlighted please the monitor P pump system section.  At letter, “F,” you say, “As the pump room is in coal there is a potential methane gas emission from the strata.  Extreme care must be taken after getting into the operation.”  Can you explain what you mean there please?

A. Well once you know, electric gear is installed in the coal seam entry made in coal seam, there is potential possibility methane gas is coming out of the coal seam so in that case we have to make sure you know, that electric gear will not be exposed to that high or you know, any methane gas.

Q. And were the monitor pumps potentially exposed in that way?

A. Well that monitor feed pump installed in that core so well if you know, not methane gas is coming out of the coal seam but usually a coal seam discharge you know, emission some amount of methane gas so we have to be very careful to keep you know decent amount of ventilation in that vital electric equipment.

Q. If I could take you over page in the notes please Ms Basher /8.  First under, “Roadway general,” and this relates to your notes for the 9th of August, if we could highlight, “Roadway general.”  Number 1 you note, “Roadway is muddy and water is flowing, two stone drives should have lightings?”

A. Yes, that's correct.
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Q. And then, just retain those mind and just go down a little further Ms Basher, if you would, to 10 August, underground inspection, could we highlight please, can we get them both on that, no, that’s all right, just leave them both up.  And you say, “Water is flowing on the floor making roadway muddy.  Roadway maintenance and water drainage shall be done, many contractors are working underground, some of them do not know the way to go out of the mine to stone drive.  A simple sign showing the direction, arrows shall be installed to guide workers to the fresh airway.  Ventilation air may not be enough for the diesel equipment” and you go on about that.  Were those matters as to roadway, as to lightings, as to contractors, as to directional signs to the fresh airway, as to ventilation air and the diesel, were those rectified during your time there?

A. I don't think that was rectified during my stay at Pike River Coal.

Q. So those stated things that you noted underground remained in the same way?

A. Yes except you know ventilation airway was increased after main fan was started and all running.

Q. So got the main fan going?

A. That's right and at that time you know diesel equipment was not too bad to operate.

Q. Just sorry, I should’ve done it before but if I could go back a couple of pages to please Ms Basher number /6 under 5th of August, item 2, “Attending mine planning meeting, second egress was discussed.”  Do you recall who was at that meeting and what was discussed please?

A. I think during that meeting Peter Whittall was in and that meeting was relayed by Peter Whittall and Doug White was in that meeting and Greg Borichevsky, planning engineer was in that meeting and I think Terry was in that meeting, I'm not sure, you know.

Q. Terry Moynihan?

A. Yes.

Q. And do you know what was discussed about the second egress, do you recall?

A. Yes, you know Peter Whittall was strongly telling planning engineer to decide the location now of second egress and also he said in which way, roadway is supposed to go and how long and all that would it take, you know, that sort of you know details what discussed.

Q. Do you recall now how long it was going to take?

A. Actually no, they were not certain the geology kind of structure in the future area so you know it was hard to estimate how long that would take but at least, six month or so.

Q. And you were concerned about that delay?

A. Yes I were.

Q. Just one final reference on your notes please, /29 please Ms Basher?  The 6th of October if we could have the first, but it’s number 1 that I wanted to ask you about please.  So you start by saying about the surface fan being broken and the underground was gassed out?

A. Mhm, mhm.

Q. What I want to ask you about is the next sentence, “Even methane detector is unable to indicate the density as there is no power.”

A. Mhm.

Q. Do I take it from that that the methane detector we’re talking about there didn’t have a battery back up?

A. I don’t really know the set up, you know, how the density detector sensor was installed but this is what I was reported.
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Q. That’s how it was reported to you?

A. Yes.  Actually I haven’t been in this area, you know, before, so I don’t really know what sort of sensor was installed and where that sensor was installed, but I know why, you know, that fan bearing was broken.

Q. Should not a methane detector have a battery backup?

A. I think it should be.

Q. It’s essential, isn’t it?

A. Yes, it is.

Q. Just then finally in relation to your witness statement itself, at paragraph 32, you referred to the fact that, “I provided – see if you can find it, but in fact Ms Basher, NISH0001/9, if you can, don’t worry if you can’t.

WITNESS REFERRED TO DOCUMENT NISH0001/9
Q. It’s a paragraph where you say, “I provided hydro-training” – it’s on the screen in front of you, paragraph 32.  Just one or two things about that.  How many people do you think you trained?

A. Well, basically, you know, some operators are from, you know, Spring Creek Mine and they know how to cut, you know, coal pillars based on their knowledge and it’s not so easy to convince these operators how to cut Pike River coal seam, because they are just following what they did at Spring Creek Mine.  But eventually, you know, I explained why, you know, the cutting direction has to be that way or this way, and that’s what I mean of details, you know, I gave them certain information, or if we call it, you know, training, yeah, it’s training.

Q. So first, cutting at Spring Creek was different to cutting with the monitor at Pike?

A. That is correct, you know, coal seam condition is completely different from Spring Creek.

Q. Secondly, this wasn’t any formalised training, this was just you telling them on the job how to do it, was it –

A. Yeah, that's right, I say, if you’ll let me call it, you know, I think, on-job training.

Q. On-job training?

A. Yes.

Q. So there was no written modules of training, anything like that?

A. No.  Nothing – no, not at all.

cross-examination:  mr haigh

Q. Mr Nishioka, when you left Pike River, you had another job to go to in Saudi Arabia, correct?

A. Yes, that is a possibility, yes.

Q. So that’s another reason why you finished up in October, because you had this new job to go to in Saudi Arabia?

A. Yeah, it’s not exactly decided, but I had to schedule in on next work, yes.

Q. Well, you told Mr White that’s why you were leaving, to go to a new job in Saudi Arabia?  Correct?

A. Yes.

Q. And when you were working at the mine, you knew that Doug White was the mine manager?

A. Yes.

Q. So he was the man responsible for the operation underground?

A. Yes, that is correct.
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Q. You’ve said in evidence today that you were unclear as to who was responsible for the contractors in ventilation and that you asked some people and they said, “Ask someone else,” that correct?

A. Yes that is correct.

Q. Why did you not go straight to the man who you knew was the manager?

A. Well it’s hard to meet you know person to go and we usually don’t go directly to the – you know, present or directly to the mine manager whenever we have something to talk.  First thing that we should talk to the supervisor close to our operation then the supervisor should talk to high above, then eventually you know, that the report will go up to the top people you know.  That is the way organisations should work.

Q. But you got on well with Doug White?

A. Well you know, yes you know, because that was the first time when I came into Pike River Mine site, that was the first time I saw Doug White.

Q. But you got on with him when you were working at Pike River?

A. Sorry?

Q. You got on well with him.  You had a good relationship with him?

A. Well I don’t know, I didn't see him myself and because he is always busy in his office and I have to go out to the site or I have to have a discussion with engineering people.

Q. Now you've told the Commission today and yesterday about these very serious safety issues relating to ventilation and the so forth?

A. Yes.

Q. And you knew that these problems affected the safety of everyone working in the mine?

A. That is correct.

Q. They were very serious?

A. Yes.

Q. And from what you say, you were getting nowhere in talking to people in the mine about who was responsible?

A. Yeah we only know that type of ventilation system Doug White or even Peter Whittall who are responsible for that and that’s why I know when we came to a really serious situation, everybody got together and had a discussion with Doug White.  Then he started to putting in more effort in to commission the main ventilation fan.

Q. Well the point I want to make is this, that with all these serious issues,  You knew that Doug White was the man in the mine who was ultimately responsible.

A. Mhm.

Q. But you didn't go to him directly?

A. Well no actually we did.  We did because one night Matt Coll was running the monitor face and he also realised lots of methane coming out from monitor face and then he went to Doug’s office and he came out of the meeting room and then Terry and Andy Sanders, he was instruments engineer and myself got together and we needed to commission the main ventilation as soon as we can.

Q. I understand that.  So that's the one occasion you went directly to Mr White?

A. Yes, that is correct.

Q. Now I want to ask you about whether you would have returned to Pike River after you had left when your contract expired and after you'd been to Saudi Arabia?

A. Mmm, possibly.

Q. Would you have gone back to Pike River?

A. Well it’s up to my scheduling for what work was waiting for me next.

Q. Because Doug White asked you to go back didn't he?

A. Yes he did.

Q. And in a series of emails which I’m going to show you in a moment, he questioned your availability and you suggested that you might be available when you got back from Saudi Arabia?

A. Yes that is correct.
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Q. I’m going to show you this emails, which really just confirm what you've already told us.  Now if we start on the second page we can see there Mr White writing to you on the 9th of November.  Do you see that?

A. Yes, yes I do.

Q. And he's headed that up monitor performance and your further availability has been the subject matter of the email?

A. Mhm.

Q. And he writes how he hopes you're doing well since you left Pike.  Then he asks for your comments on a problem they’re having in that they’re still not getting the tonnage rates that they expected?

A. Mhm.

Q. Do you see that?

A. Yes.

Q. And they were, he says, “Apparently we experiencing rates as low as 15TPH.”  What is TPH, can you tell us?

A. Tonnes per hour.

Q. Right.  With the highest rate to date being around 60 tonnes per hour and then he asks you questions about why the monitor is only rated to 150BAR.  What’s the BAR please?

A. That is a pressure, you know.

Q. Right.  And then he says finally, “Prior to leaving you indicated in your last correspondence that you're off to Saudi.  Is that still the case or will you be able to come back to Pike.  Any help that you can offer will be greatly appreciated.”  Correct?

A. Yes.

Q. So remember when you told us in evidence earlier about Mr White’s concern about the tonnage, this was really a follow up to that, wasn’t it?

A. Yes it was.

Q. Because during the time that the monitor started operating or sometime after that, he queried why was that equipment, you weren't getting the sort of tonnage that could be expected, remember that?

A. Mhm, yes.

Q. And that was really his concern, wasn’t it, and I think you told us, why so little coal?

A. Yes that is sounds like he’s concerned, yes.

Q. Yes, right.  So going back to, so there he has asking you again, can you assist because they’re getting these low rates and if we look then at your email in response over the page please?  You can see that’s dated, you've responded very promptly on the 9th of November, same day and then you explain in the second paragraph about why the monitor system could be set at a higher BAR and then you explained why there maybe problems with that?

A. Yes, yes, I did.

Q. And you're obviously being helpful there and then if we can go above please to the response from Doug White which is November the 10th, he says, “Oki, I hate to be a pest but in your absence is there anyone that you would recommend to help us try to address the hydro issues that are currently dogging us” and then you respond on Friday the 12th of November saying, “There are several ways we can try to improve the productivity but I have to be careful to say without staying at the monitor face.  I will try to finish up the work here as soon as I can, regards Oki.”  Now you're saying there, weren't you that if you could get back to Pike River, you would?

A. Well depending on what sort of improvement they had made in Pike River operation.

Q. But you were indicating there that whilst you didn't say that, that you would certainly look at going back to Pike River?

A. Well usually when we decided to go back or not you know, every five year I wouldn’t go back, you know, we don’t mention clearly, not direct word, it’s just business correspondence. 

Q. Well I thought you –

A. But again, you know, okay, you know, going back or not, that is entirely up to what sort of improvement Pike River had done.

Q. – I thought you said that it was dependent upon your scheduling?

A. Yes, that's correct.

Q. Now what I want to ask you now is that remember in your evidence you indicated that because of the methane levels, you wanted to have a sensor, a methane sensor in the monitor return which read above 5%?

A. Yes.

Q. Up to I think 100% if possible?

A. Yes, that is much better, yes.
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Q. Now you didn’t ask Doug White for that, did you?

A. No, I didn’t.  I told that to deputy-in-charge at the monitor pumping – sorry, monitor face area.

Q. Well, Mr White will say, when he gives evidence here, that he knew nothing about this, until he read it in your brief of evidence, but you can’t comment on that, can you, other than that you asked the deputy?

A. Mhm, yeah.

Q. You did, right.  I’ll produce sir, that series of emails as exhibit 37, please.

exhibit 37 produced – EMAIL THREAD between MR WHITE AND MR NISHIOKA
Q. In your three month contract, were you required to provide any written reports at all?

A. No, I was not obliged to write, because I was supposed to give them advice.

Q. Right, but just verbally, not in writing?

A. That is correct, that is correct.

Q. Because your diary is very thorough and very careful and it’s the sort of document that might’ve helped the employer, but it was only for your own benefit?

A. That's right, this my own record, you know, who, what work I was done, and what sort of concern I had.

Q. For your own record, sure, I understand that.  Now remember you said in your evidence that some time shortly after you arrived in July, you spoke to Mr White and said nobody should go underground until the ventilation system is improved and the second egress is put in place?

A. That is correct.

Q. He will say in evidence that you did not ever say that to him, but that what you’re saying is that you did, is that so?

A. Yes, I told, you know, Peter Whittall as well and this, you know, Doug White, you know, several times, same thing.

Q. Well, can you remember the date that you told Mr White this?

A. Probably that was the first day of my arrival at Pike River office.

Q. First day.  And is that when Mr Whittall was present also?

A. Yes, that is correct.

Q. So did you record that in your diary?

A. I don't think I did, and after that, Peter Whittall had a meeting regarding, you know, this issue, which was – I don't know, I have to go back this work record, but we had meeting with Doug White and Peter Whittall, myself and probably, you know, Terry and also a long time planning engineer, Greg Borichevsky, yes.

Q. Well, in any event, having told them this on the first day, and I presume this was after you’d been underground, is it?

A. No, I haven’t been underground that day.

Q. So you told them that no one, including yourself should go underground until these two requirements were completed, even though you hadn’t been underground and didn’t know how successful the ventilation system was?

A. Yes.  That's right, at that time, you know, only ventilation fan working was only small fan, emergency fan and that they were doing, you know, construction work, not in a monitor production, so, by the time, you know, when we starting monitoring, monitor production, you know, we should get robust you know ventilation system operational, otherwise we are not supposed to send anybody underground.

Q. Well, when you arrived, the principal fan was situated on the surface at the top of the Alimak rise, correct?

A. That is correct.

Q. And that was providing ventilation?

A. Yes.

Q. And there were auxiliary fans below as well in certain parts of the mine?

A. Yes, that auxiliary fan is sending air to the continuous miner heading, you know, face.
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Q. Well without going underground, how could you say that no-one should go underground until the ventilation system was operarting?

A. It was, once we start monitor we produce, you know, more coal which means lots of methane coming out and if there is no main surface fan is running you know it’s quite risky 'cos that small fan I don’t, I cannot handle you know that sort of expected methane.

Q. But you didn't even know how many cubic metres per second the surface –

A. Well –

Q. – just pause thanks.  The surface fan was producing?

A. – well I didn't have you know that figure, you know, in my head but I knew you know, that monitor panel was very set up in very you know gassy area.

Q. Well what I'm suggesting is that you didn't make this comment at all to Mr White?

A. Well no when we had a meeting with Peter Whittall and Doug White yes, you know, we talked about it.

Q. It’s on the very first day?

A. Well it’s not the first day, no the first day I told them you know we should get you know a second means of egress ready and also set up you know you know ventilation system.  Otherwise I don’t feel comfortable at all to send anybody underground.

Q. And in any event you went underground the next day and you continue to underground for three months?

A. Well next week I had to safety training course.

Q. I see, sorry.  Well in any event after you had completed the safety training course, you went underground?

A. Yes, and I was checking on all the contractors work and also installation work.

Q. Sure.  Did you ever see the incident reports that were completed when there were –

A. Incident report.

Q. Sorry the incident reports, do you know what I'm talking about?

A. No.

Q. There are reports which are completed by persons working underground where a safety issue occurs.  They are completed and given to put in the system and they work their way through the management system?

A. Well I didn't know you know that system.

Q. You didn't know that?

A. Nobody told me anything about it.

Q. So when you said that you weren't aware of any reporting of safety incident?

A. No.

Q. You didn't know about that?

A. No, I was not even there, Pike River organisation.

Q. Did you ever see a Department of Labour inspector when you were on the hydro-monitor?

A. I don't think I did.

cross-examination:  MR RADICH

Q. Mr Nishioka I would like to begin by going back a little bit in time to your earlier involvement with Pike River.  Ms Basher I wonder if we could put email number 1 up please?

WITNESS REFERRED TO DOCUMENT 

Q. If you have a look at this email Mr Nishioka you will see if you look at the bottom of the page, do you see an email there from McCracken Consulting to someone called Graeme Duncan, at the very bottom?  Do you see that?

A. Yes I do.
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Q. Yes and then do you see the next one up in the middle of the page is an email from Peter Whittall to three people including you?

A. Yes.

Q. 5 August?

A. Mhm.

Q. And the question at the bottom of that email from Mr Whittall is, “Are you able please to comment on the questions/statements made below by Richard Preiss of URS and return to me.”  Do you see that line?

A. Richard Preiss.

Q. Just the very last sentence in Mr Whittall’s email to you.

A. Mhm yeah, yeah I see it.

Q. And then you've responded at the top have you saying that you will send some information in your third sentence you say, “By Monday hopefully.”

A. I don’t really remember you know, what sort of question I received and what I replied.

Q. Well I'll help you with that in a minute Mr Nishioka because you wrote a paper to help Pike River about that.

A. Yeah okay, mmm.

Q. So if we could go please now to email number 2 Ms Basher.

WITNESS REFERRED TO EMAIL 2

Q. Now Mr Nishioka this is a series of emails and you see at the very bottom of the page, the first email is an email from Peter Whittall to four people.  One is Peter Gunn, do you recognise that name?

A. Yes, yes I do.

Q. He’s a coal specialist, a geologist isn't he?

A. Maybe.

Q. And then to you and McCracken Consulting, they’re mining consultants aren’t they?

A. Maybe.

Q. All right and do you see there in that email, just take your time to look at it, that Mr Whittall is saying to you that he’d like to arrange a meeting for you all to get together for a few days to revisit all aspects of the mine’s design?

A. Mhm.

Q. And the associated hardware and systems?

A. Yes.

Q. You see that?

A. Yes, it’s 2005.

Q. Yes.

A. August, yeah probably you know, that is a time – sorry Pike River called head office in Greymouth.

Q. It’s quite likely.  Then if you look up Mr Nishioka towards the top of the email, do you see that you are arranging a meeting time for you to come to Greymouth to talk about those things?

A. Yes maybe I did, yes.

Q. And you've arranged a date haven't you?  You've said, “Well 12 September preferred but you could do 26 September.”

A. Mmm, yeah it says, yes.

Q. Now if we could go please Ms Basher to DAO.005.10593.

WITNESS REFERRED TO DOCUMENT DAO.005.10593

Q. And do you see this document Mr Nishioka is a document you've prepared?

A. Yes I see it.

Q. About raw coal slurry transportation system?

A. Yes, yeah.

Q. Now you've just got the first page there Mr Nishioka but I imagine – sorry let me just go back for the record Mr Nishioka and produce the first two emails and if they could be 38 and 39.  Exhibits 38 and 39 please Your Honour.

exhibit 38 produced – email thread

exhibit 39 produced – email thread

Q. Coming back to this document Mr Nishioka, we won’t get the whole thing up on the screen too efficiently but would you take it from me that it’s about a 45 page document where you have given some detailed design specifications?

A. Yeah, okay, mhm, yes.

Q. Then if we could go please Ms Basher to DAO.005.10563

WITNESS REFERRED TO DOCUMENT DAO.005.10563
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Q. Do you see this document is prepared by you also Mr Nishioka?

A. Yes, I see it.

Q. And these are comments on slurry transportation system designs?

A. Yes, yes.

Q. And it’s for Tony Goodwin.  Do you remember him to be the engineering manager at Pike at the time?

A. Yes, I remember that.

Q. And again, would you take it from me that this is a detailed document where you have provided further input into the transportation system?

A. That is correct.

Q. Then Ms Basher if we could go please next to DAO.025.20547?

WITNESS REFERRED TO DOCUMENT DAO.025.20547

Q. And do you see also Mr Nishioka this is a document prepared by you in March 2008 now?

A. Yes, I see it, yes.

Q. And you’ve given Pike, haven’t you, some information about first the fluming pipe system?

A. Yes.

Q. The flume pan?

A. Yes.

Q. Monitor feed pump system?

A. Mhm.

Q. Monitor feed pipe system, hydraulic monitor, the hydraulic prop, the double roll crusher and the face crusher?

A. Yes.

Q. And again, you’d recall that this is a detailed document where you are providing specifications to assist Pike River Coal on those matters, aren’t you?

A. That is correct.

Q. Now, also if we could have email number 7, please Ms Basher?

WITNESS REFERRED TO EMAIL NUMBER 7

Q. So also in 2008, you were, if you look at this document Mr Nishioka, corresponding with people at Pike, and if we look down at the very bottom of that page, and I wonder Ms Basher, if we could show the next page, which is the first email?  So this is the email that began at the bottom of the page you were looking at.  Do you see it’s from Tony Goodwin to you?  It begins, “Oki, hydro-monitors”?

A. Yes.

Q. And in this email do you see in the first line, Mr Goodwin is saying, “Can you please provide me with the mounting arrangements for the monitor?”  Can you see those words there?

A. Mhm.

Q. And if you just look through the second and third paragraphs, he’s asking for other information, isn’t he?

A. Yes, yes, he did.

Q. And if we were to go back please Ms Basher to the first page in that email chain, so this now if we look at the top of the page, is your email of 11 September 2008 to Nicholas Gribble.  He’s at Pike River, isn’t he?

A. I don't know.  I haven’t met him at all.

Q. Well, you’ve copied it to Peter Whittall, do you see that there?

A. Yeah, okay.

Q. And you’ve given him, do you see, a range of information in response to the questions asked of you?

A. Mhm, yes, yes.

Q. Ms Basher, if we could please look now at the attachments to that email, if that’s there, it’s a diagram.

A. Yep, that's right, yes.

Q. And that was the attachment, do you see to your email?

A. Yes, yes.

Q. And by this stage, just to orient us in time, September 2008, the tunnel construction at Pike was underway, but it hadn’t reached coal?

A. That's correct.
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Q. Now if we can move forward to 2009 now and if we can go please to Ms Basher to DAO.025.19114?

WITNESS REFERRED TO DOCUMENT DAO.025.19114

Q. So now in 2009 and this email at the bottom is dated 25 February 2009.  Do you see that’s an email from Kevin Murphy to you?

A. Mhm.

Q. Kevin’s the mechanical engineer at Pike, can't remember?

A. Mhm, maybe.

Q. And he's asked you to supply a range of nozzles, hasn’t he, for the hydro-monitor?

A. Yeah, it looks like.

Q. Including cost?

A. Yes, that’s what it looks like.

Q. So then you've responded at the top of that page, haven't you?

A. Yes I did.

Q. Now indicated in evidence yesterday that you had no further contact with Pike River Coal until you came to work on the site but if we look please at email number 10 Ms Basher.  This is an email just as it’s coming from Peter, at the bottom of the page from Peter Whittall to you of 20 October 2009.  Do you see that there?

A. Yes, yes, I do.

Q. And Peter has then asked you for some further information?

A. Mhm.

Q. And at the top of the page in fact its email number 11 which Ms Basher will find for us.  This is an email from you to Mr Whittall, it’s dated 21 October 2009?

A. Mhm.

Q. And then you are providing a range of further information to assist Pike River Coal, aren't you?

A. Yes, yes, I received so many email and receiving also there have been questions regarding hydromining equipment.

Q. Yes.  I wonder Ms Basher, are the attachments to this email in the system?  It doesn’t matter too much either way.  Could we perhaps have the attachment that just shows the hydro-monitor parts list that you provided?

A. Mhm, maybe, maybe I did.

Q. Yes, just coming up in a minute.  There we are.  So this is, and if you'll take it from me that you forwarded to Mr Whittall at that stage –

A. Yes.

Q. – a number of pages describing the hydro-monitor, that being one of them Mr Nishioka?

A. Yes, that is correct.

Q. Now coming to last year, 2010, and to your engagement at Pike.  You said in your brief of evidence that you commenced work at Pike on the 24th of July 2010?

A. Mmm.

Q. By that, you mean that’s the time you physically commenced work because you had been involved with Pike for at least six years by then, hadn't you?

A. Well I don't know what we consider, you know, those correspondence and they were just asking for information regarding, you know, hydromining equipment and I was not engaged in this project in a formally, it’s just the receiving, you know, information and I provided an information.

Q. Well you’d come over to Greymouth hadn't you and you'd had a meeting with Mr Whittall and others, one of those earlier emails we saw?

A. Yes, yes.

Q. And that was to discuss the design of the hydro system, wasn’t it?

A. Well in that meeting it didn't cover, you know, so wider area, 'cos Peter, well if I remember correctly that meeting was held in Pike River’s office.  When that office was located in downtown of Greymouth and Peter Whittall was quite busy tied up to a telephone call and he was not in the meeting and we got together, I don't really remember who was there, but probably Tony Goodwin was in that meeting, and there was Ivan, but Ivan was in charge of you know, environmental issues and he was not required to attending, you know, in that meeting.
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Q. But you’d been consulting to Pike on various matters for many years?

A. Yes, we talked about, you know, Pike River project, yes.

Q. Now, if we could go please to email number 12, Ms Basher, this as it comes up Mr Nishioka is an email exchange between you and Peter Whittall.  If we could go first Ms Basher, to the second page of this chain please, which is the first email.  It’s dated 22 June 2010. It’s from Peter Whittall to you.

WITNESS REFERRED TO EMAIL NUMBER 12

Q. Now, do you see if you look through to the second paragraph, there’s the word, “However” in capital letters?  And Peter Whittall is saying to you that, “We’re now through the zone.  Near perfect conditions in coal, finally.”  Do you see that?

A. Mhm, mhm, yes, I do.

Q. And then after that he says this, “We’re in the process of installing our hydro-system underground and all the associated infrastructure.”  Then the next sentence, “I think it timely to enquire of your interest and availability to become involved again with Pike River.  I spoke to you often in the past of my desire to involve you in the ramp up of the operations.  I would be interested in involving you in a final critique of the installations and also in the development and implementation of workforce training.”

A. Yes, yes, I see it.

Q. And then after that he refers to Matt Coll, “Has been the project engineer for 12 months, reporting to Terry Moynihan, as project manager for hydro portion of the mine.”  And if we were to go back please Ms Basher to the first page of this chain, to see your response, which I said at the bottom of the page.  You say, “Good day Peter.”  And you talk about the project in Saudi Arabia and just while we’re there, my learned friend Mr Haigh mentioned that you went back to Saudi Arabia when you finished with Pike, that's right, isn’t it?

A. Yes.

Q. You were there before you went to Pike as well?

A. Yes, well, you know, it was a possibility I could go back to Saudi Arabia, yes.

Q. Yes, so you’d taken a break from that project to help at Pike?

A. Taking break?  Well, no, I have to, you know, come work, you know, I cannot do idling any period in the year.

Q. You interrupted your Saudi Arabia project to work at Pike River?

A. Well, not quite, you know, the project of Saudi Arabia is not in a continuous, whenever, you know, important comes up, then that’s the time, you know, I go down to it.

Q. You go back, all right?

A. Yes.

Q. And if you look at the top of that page Mr Nishioka, you’ll see that other email from Peter Whittall to you, and if you look down three lines, “Just to clarify,” he says, “we’re not in full production yet, due to commence hydro in September.  That is why I am very interested in your interest and availability to become involved again with Pike River.  I would value your input into our initial operations.  The knowledge you could share with my team and workforce and your experience and looking at the system as it gets up and running and goes through its ramp up.”  See those words there?

A. Mhm, yes.

Q. And if we just for the record, Your Honour, produce emails 10, 11 and 12 as exhibits 40, 41 and –
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THE COMMISSION ADDRESSES MR RADICH – ONE COMPOSITE EXHIBIT 

cross-examination continues:  MR RADICH

Q. And if we could produce a little out of order but I’m sure that’s fine email number 7 as exhibit 43 please sir.  I missed that one out it appears.

exhibit 40 produced – SERIES OF EMAILS

cross-examination continues:  MR RADICH

Q. And if we can go to email number 13 which is an email from you Mr Nishioka, here it is now to Peter Whittall of 30 June 2010?

A. Mhm.

Q. And you're responding to the email we just looked at.  You see you say, “How soon you want me at the mine site?”

A. Mhm.

Q. And in the last line effectively you say, “Once the schedule is fixed I will talk to our management and make myself available for Pike.”

A. Yes.

Q. Now following on from that, if we could go to email 14 Ms Basher please.  This is an email series between you and Mr Whittall again and do you see the email in the middle of that page from Peter Whittall to you?

A. Mhm.

Q. Second paragraph talking about a final operational risk assessment in the hydro-system.

A. Mmm.

Q. And he’d like you to be there for that?

A. Yes.

Q. And you've replied at the top of that page attaching a quotation haven't you?  Do you see that, for three months’ work?

A. Mhm.

Q. And we’ll go to that now because you indicated in evidence this morning that there was no written arrangement for your time and this is number 15, oh it’s the final page in fact.  Yes, there it is there.  Now do you recall having a look at this now that in fact you had put something in writing Mr Nishioka to describe the nature of your work at Pike?

A. Yes, yes I do.

Q. And so this describes the services do you see under the heading, “Consulting work for hydraulic mining.”

A. Yes.

Q. So that was your job wasn’t it?

A. Yes for three months yes.

Q. And the term commencing Monday 26 July, “For up to three months,” that’s the words you've used?

A. Yes, yes.

Q. And your consultant’s fee is $1800 a day?  That’s quite a generous rate Mr Nishioka isn't it really?

A. Pardon?

Q. It’s a generous fee?

A. Well yeah you know, we obliged to pay 30% in New Zealand income tax.

THE COMMISSION ADDRESSES MR RADICH – RELEVANCE
legal discussion  (15:03:58)
cross-examination continues:  MR RADICH

Q. Now if we go please Ms Basher to email number 16 now and just to show that those terms were accepted, you'd agree with that Mr Nishioka, those terms of your engagement for up to three months were accepted by Mr Whittall and that’s there at the top of the page, do you see?

A. Yes.

Q. “That’s acceptable to me.”

A. Yes.

Q. Now the up to three months arrangement would've meant wouldn't it that your term at Pike would've ended on the 26th of October in that year, is that right?

A. Yes.

Q. And in fact you left Pike River on the 20th of October didn't you?

A. Yes.
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Q. And we’ve looked at this but I just want to it again for a moment.  This is email number 17 Ms Basher, this is the email you sent as you were leaving.  It’s there on the system now and you'll see at the bottom of that page, the email at the bottom.  This is, would you agree with me Mr Nishioka a very polite email thanking Mr Whittall.  You say, “For your kind arrangement for me to be involved in the exciting commissioning?”

A. Yes.

Q. And you say at the end of it, don’t you, “If there's anything I can do to assist you further, please don’t hesitate to contact me?”

A. Yeah, it’s polite way to send a solution letter to Peter Whittall.

Q. Mr Nishioka, they’re hardly the words, are they, of someone who would be concerned about the safety of the mine.  Would you agree with that?

A. Sorry?

Q. They’re not the words of someone who has left the mine because they’re concerned about safety, are they?

A. Well I gave Peter Whittall as well as Doug White, you know, all potential risk of Pike River when I was at the mine site and I really didn't have to repeat you know that thing over and over again in this solution type, you know, email.

Q. Well Mr Nishioka you were the consultant on hydromining, weren't you, at the mine site?

A. Yes.

Q. And this is the email saying I'm going, it’s the only thing you've written down to the company about your leaving, isn't it?

A. Mhm, yes.

Q. And there's no mention here at all?

A. Well not all concerns were already mentioned during my stay at Pike River Mine site.

Q. And you see at the top of the page there Mr Whittall is responding to you and he's thanking you in response, isn't he?

A. Yes.

Q. And then if we could go please to number 18 now Ms Basher.  This is an email of 26 October 2010.  At the top there it’s an email do you see from you to Peter Whittall and you're responding to Mr Whittall now and you say in the last paragraph, “If there is something urgent happens at Pike Project please let me know, I will try to re-organise my schedule.  I will keep in touch.”  You see that there?

A. Yes.

Q. So as Mr Haigh said to you and you've responded I think, you were prepared to come back?

A. Well depends you know again on what sort of improvement Pike River had made.

Q. You're being very willing here though, aren't you, you're saying that if please let me know if you need me again and I will re-organise my schedule?

A. Yes, if they really want me to be at the mine site, you know, I would consider to come back.  I wouldn’t refuse it but again, depending on what sort of improvement Pike River had made.

Q. Now you didn't anywhere, did you, in any of those emails, or any other written document concerns about the location of the panel for example, did you, the hydro panel?

A. Well I didn't write anything in this email regarding the location of the hydro panel.

Q. No.
A. That was already discussed in the meeting when I was at the mine site.

Q. I'm just asking you about your written communications at the moment?

A. No, nothing, nothing.

Q. Or methane levels?

A. No, nothing.

Q. Or production pressure?

A. No, nothing, nothing.

Q. None of those things, egress?

A. Nothing before I went to the mine site.

Q. Nothing about suitability of equipment there, is there?

A. No not at all.

Q. You could’ve phoned Mr Whittall, couldn't you, had you had ongoing concerns after you'd left, you had his phone numbers and details, didn't you?

A. No, I didn't have any communication with Peter Whittall?

Q. No.  And do you recall that in September 2010 Steven Ellis, Steve Ellis, do you remember that name

A. Steve Ellis, yes, yes, he –

Q. He was starting at Pike River as the production manager, do you remember that?

A. Yes, yes I do.
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Q. And you didn’t have anything in writing to him about any of these concerns, did you?

A. Nothing, no.

Q. And you didn’t talk to any of the Pike board members, did you?  You didn’t have communications with them?

A. Well I didn’t have any communication with Pike board.

Q. Now, Mr Nishioka, in your brief of evidence, if I could ask you please to go to that, and have a look – and I wonder if this can be put up Ms Basher at paragraph 45?

WITNESS REFERRED TO BRIEF OF EVIDENCE  

Q. First Mr Nishioka, did you sign this brief of evidence?

A. I think I did.

Q. You did, yes?

A. Yes.

Q. And you said in paragraph 45 of the evidence that you filed in this Commission, “When I arrived at Pike River in July 2010 I told Doug White I would not send anybody underground.”  Now, you didn’t mention Peter Whittall at all in your signed statement at that time, did you?

A. Well, yeah, I didn’t mention Peter Whittall’s name in this 45.

Q. And you’ve indicated for the very first time in your evidence to this Commission that you told Peter Whittall something –

A. Yes, yes, I did.

Q. And you say, don’t you, that that was the day you arrived?

A. Yes, yes.

Q. Now, Mr Nishioka, Mr Whittall, if you’ll accept it from me, was in London from 23 July to 4 August.  He wasn’t there when you arrived.  So you may well be mistaken about that?

A. 23, I met him in his office.  I don't really remember the date, but –

Q. Mr Nishioka you’ve said to my learned friend that it was the first day of your arrival before you went down to the mine that you told Peter Whittall about your concerns?

A. Well, probably not that date may’ve been all wrong, but I don't really remember when we had a talk with Peter Whittall in his office.  That could be one week later, or I don't remember.

Q. No.

A. But we had a talk in Peter Whittall’s office, myself, Doug White and Peter Whittall, you know.

Q. Well, you’re mistaken in your evidence, aren’t you that it was the first day?

A. Could be, could be.

Q. And if you have a look please at the notes, and I wonder Ms Basher if we can go to document NISH0002/1, if that is /6?  These are your notes Mr Nishioka.

WITNESS REFERRED TO DOCUMENT NISH0002/6

Q. Do you see there under the “4 August” entry at, “Number 4, meeting with Peter Whittall and Jerry at 3.30 pm.”  Do you see that there?  4 August –

A. I have, yes, yes, I see it.

Q. So it wasn’t that meeting was it, because that’s not including Mr White?

A. Well, that was a meeting we discussed about a long time planning and when or how we were going to make, you know, second means of egress, you know, probably that is the meeting, you know, we got together.

Q. Well, Mr Whittall would say that at that meeting, you were wanting to raise concerns about your expenses, do you remember doing that?

A. Expenses?

Q. Your disbursements, hotel bills?

A. Yes, probably, you know, they were organising, you know, accommodation for me, yeah.  I don't know which, Jerry, Jerry –
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Q. And the next meeting noted with Peter Whittall in your notes Mr Nishioka, if we can Ms Basher please go to page 27 of the notes and this just as it comes, 4 October and down the bottom there, if you look please at item 6 and item 7, so the second sentence of item 6, “Mike Scott is going to prepare automatic shut-off system of the monitor pump and interacting with methane detector.”

A. Mhm.

Q. And then number 7, “Discussion and explanation of the status,” to Peter Whittall, now that must be a reference when you say, “Status,” to the points you make in number six, would that be right?

A. Holding bay number six, this automatic shut-off system?

Q. Yes, that would be right wouldn't it?

A. This was the last time I saw Mr Whittall.

Q. This was the last time you saw him?

A. Yes, that was the time when he came into my office and asked me how the, you know, underground operation was going and this is the time I gave him really strong word.  Of course he was not surprised but you know, I told him you know, this mine wouldn't cope because such and such you know, reasons.

Q. So you say do you that this was the meeting, this was your last meeting with Mr Whittall?

A. Yes, that correct.

Q. Well I wonder if we could go now please Ms Basher to page 33 of the notes and look at the 12 October entry please number 4.  Is that just to be clear you say there, “Meeting with Peter, Doug on production schedule for next three years.”  

A. Mhm.

Q. That’s Peter Whittall again isn't it?

A. Well that’s Peter – sorry you know, this is Pieter, what’s his name? 

Q. Van Rooyen?

A. Yeah that told me big guy, Pieter...?

Q. Van Rooyen?

A. Van Rooyen, yeah.

Q. Yes, do you say that you're referring to Pieter van Rooyen here?

A. Yeah that’s right, that’s right.  It’s not Peter Whittall.

Q. All right.  Now Mr Whittall will deny very strongly indeed that you made any comment to him at any time about safety concerns in the mine or safety of the men in the mine.  He will say and I'd just like your comment that you did talk to him –

A. Yes I did.

Q. That you raised issues about the ventilation system?

A. Yes, yes I did.  I strongly talk to him.

Q. And I’m instructed that Mr Whittall would say that the matters you raised with him were general operational issues, for example, you thought the system was over designed?

A. No I don’t think I did in over design.  What it mean, “Over designed.”

Q. That it was too big, that there was the pump –

A. Well assuming I told him the size of the guzzler and the truck mounted monitor but that was in really (inaudible 15:18:54).  I didn't talk to Peter in the meeting because that was designed by Peter, so you know, nobody scared of talking about you know the size of that face equipment and I didn't talk to this you know, size of this equipment to Peter, no I didn't that is really a minor issue.

Q. And instructed that the comment was that you were concerned at an operational level about certain matters but you didn't ever say this is a safety issue.  That might be the case mightn’t it?

A. Well this has over the face equipment is a safety issue, is that what you are saying or what?

Q. That you are talking about the size of the equipment?

A. Mhm.

Q. The fact there were too many pumps, there were two pumps weren't there?
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A. Probably I told him you know, the system, the number of pumps are too many but before talking about that pumping system, our main subject was ventilation and I told him to get a lot of ventilation system ready to go and he, I told him okay, start his fan and I go the trouble on that, or dealing with a course of main fan commissioning and he said, Peter said, that surface fan got trouble, you know.  Two times before, and this was the third time, got trouble, you know, that is what Peter Whittall told me.

Q. And that your concerns about the fan weren't such as to cause him concern about safety, you didn't mention safety?

A. Well Peter more than 10, 20 years, you know, experience in coalmining and if I raised a concern in the ventilation and the amount of methane gas having up to mining face.  He should automatically know what is you know, involved in this operation.

Q. So I think that the point you make there Mr Nishioka is a point that you made in evidence this morning.  Where you said that Mr Whittall and Mr White, they should have known, they should have known as a result your ventilation comments that there were concerns.  That’s the position, isn't it?

A. What do you mean exactly, you know?

Q. You indicated, you made some comments about the ventilation system?

A. Mhm, yes.

Q. You believed that they should therefore have known of the safety concerns that you're talking about?

A. Yes, yes, they should know.

Q. Did you ever go the company’s health and safety manager Neville Rockhouse with any of your concerns?

A. Rockhouse, no, I don't know him very well.

Q. Now I just want to talk about the members of the hydro team and the contractors so we can understand the group.

A. Mhm.

Q. So the hydro team was run by Terry Moynihan.  Is that right?

A. Mhm, well I don't know, you know, really if he was in charge of monitor face.

Q. You were reporting to him, really, weren't you?

A. Yes, yes.

Q. You were dealing with him directly?

A. Yes, yes, I do.

Q. And he reported to Doug White?

A. Mhm, yes.

Q. Matt Coll was the, was involved, he was an external consultant, wasn’t he?

A. Well he was contactor, I think, yes.

Q. And he’d had experience at Spring Creek, hadn't he, and hydromining?

A. Yes, he has some experience at Spring Creek, yes.
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Q. Pieter van Rooyen?
A. Pieter van Rooyen, I don’t think he was involved in that hydro-monitor operation.

Q. Well he was the technical services manager, wasn’t he?

A. Well, yeah, it says, yes.

Q. And do you understand that he was responsible for designing the hydro‑panel?

A. Well, I was not quite sure, because his concerns were always, you know, tonnage of shipment, and – of course, and he came to me to ask how to operate, you know, monitor face or such other things but I don’t really know actually what was in his role.

Q. Nick Gribble, the engineering manager, do you remember Mr Gribble?

A. Nick Gribble.  He was electrical engineer, was he?

Q. Yes.

A. Nick, yeah, yeah, I know him, yes.

Q. He was on the hydro team, wasn’t he?

A. I don’t think he was.  He was in charge of electrical part.

Q. Well, if evidence came from others that he was the engineering manager and involved in that team, you’d accept that, wouldn't you?

A. You mean, Terry?

Q. No, this is Nick Gribble.

A. Nick.  I think Nick, who was in charge of electrical, you know, part.  I don't, probably he was involved in monitor feed pump control system, you know, modification or, you know, installation.

THE COMMISSION ADDRESSES MR RADICH 
cross-examination continues:  mr radich

Q. So, if we can just talk Mr Nishioka, about the hydro team, the people at Pike River who were involved in some way with hydromining?

A. Well, I don’t really know how we could at Pike River is hydromining in a coal mine.  In that time, you know, everybody is, one of the crew of, you know, hydromining operation. 
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A. So if you make it of (inaudible 15:26:15) or like monitor face operator of commissioning crew of monitor feeder pump or installation team of monitor feeder pump system or crew who didn’t set up monitor face equipment, you know, then I can say wasn’t involved in that, you know, team.

Q. So what I'm looking to ask you Mr Nishioka is the people who were employed by the company and who were contracted to the company to provide specialist input into the hydro monitor operations, its design?

A. Design?

Q. And operation?

A. I don't know who was involved in this, you know, designing work.

Q. So I'm just going to mention some names and you can just comment as you see fit.  Is that all right?

A. Yeah, okay, yes, sure.

Q. So do you remember a gentleman called Chad Hinsick?

A. Yeah, Chad who is mechanical engineer?

Q. Yes.

A. Yes.

Q. And he had involvement at Pike River, didn't he, in this sense?

A. Yes, I think he did.

Q. And Mike Scott, is that name familiar to you?

A. Mike Scott is contractor and he's speciality is (inaudible 15:27:39)

Q. And he's an engineer?

A. I don't know if he was an engineer or a technician or I don't know, or what sort of degree he has.

Q. And Dani du  Preez who is a monitoring engineer at Pike?

A. Dani?

Q. Yes, D-A-N-I, Dani?

A. I think Dani was in charge you know instrumentation, setting, adjusting the setting point of sensor, setting up the sensor pressure to kick out the monitor feed pump or but you know, instrumentation side.

Q. Yes.

A. He was in charge.

Q. On the monitor?

A. Well not on the monitor but in a monitor feeder pump system?

Q. Pump, I see thank you.  Len Marklander who was an engineer?

A. Len was contractor and he was doing some construction work for underground water sampler or you know putting in concrete in a overcast or he was contracted in that work.

Q. Andy Sanders from Colmech.  You remember Andy?

A. Yes, Andy was in charge of instrumentation side and was in commissioning how to power, you know initial stage of the equipment.
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Q. And Michael Donaldson from Colmech? 

A. Michael?

Q. Michael Donaldson, is that name familiar to you?

A. No.

Q. No, all right.  John Heads?

A. John Heads?

Q. Coilmech?

A. I guess he was electrician.

Q. Yes.

A. Is he?

Q. Coilmech is an Australian engineering company isn't it, is that right?

A. Oh I don’t really know that company.

Q. And you're aware that a company called KSB was involved as well?

A. Yes KSB is high pressure pump manufacturer

Q. Yes and people from that organisation were providing assistance onsite weren't they?’

A. Yes, they gave us information on the pumps.

commission adjourns:
3.30 pm

COMMISSION resumes:
3.47 PM

cross-examination continues:  MR RADICH
Q. Mr Nishioka, we were talking about some of the external consultants who had been involved and assisting with the development of the hydro system at Pike River, and we’d spoken about KSB.  Another, do you recognise the name Switchbuild Limited?

A. Sorry, say that again please?

Q. Switchbuild.

A. Switchbuild.  I don't know that name.

Q. A Paul Farrelly from that company?

A. Who?

Q. Paul Farrelly.

A. Paul Farrelly?  With which company?

Q. Switchbuild.

A. I don’t know his name.

Q. Grey Brothers Engineering?

A. Yes, I do, yes, I do.

Q. iPower Solutions?

A. I heard, know that name, but I don’t know anybody here with iPower Solutions.

Q. Jens Hagerott.  Does that name ring a bell?

A. Sorry?

Q. Jens Hagerott?

A. Jens, no I don't know that name.

Q. All right, okay.  And there were some parties that were engaged to advise on the design and supply of hydro equipment.  Do you recognise the name Bilfinger Berger Limited?

A. Yes, they sent me so many emails, yes, I didn’t answer.  I didn’t give any answer.

Q. And they were involved in the design of hydro equipment for Pike in 2009, weren’t they?

A. I think, you know, they did.

Q. And Flowserve Australia Pty Ltd, gave advice on valves, was that a company?

A. No, I don't know that company.

Q. Slurry Systems International?

A. I may have heard that name.

Q. They were involved in a peer review of your coal slurry transport design?

A. Okay, so probably that is – I forgot his name, but, yeah, probably I know him.
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Q. And you'd be familiar with Waratah Engineering?

A. Waratah, yeah that’s a company supplied a guzzler and roadheaders.

Q. Yes, and that design work was carried out in 2008 for the guzzler, do you recall that?

A. Well I don’t know, I was not involved in that design work.

Q. And a company called Rockwell Automation was working on the monitor pumps in 2009, are you aware of that?

A. No I don’t know that company.

Q. Now on the ventilation system, are you aware that Pike River Coal engaged Flakt Woods’ fans in Australia?  Flakt Wood fans?

A. No, I don’t know that company at all.

Q. Have you heard of that company before, Flakt Wood fans?

A. No I haven't.

Q. They designed and manufactured and installed the underground fan system?

A. Oh I didn't know that.

Q. You're not familiar with that.  You're not familiar with Ian Miller their business engineering manager who did that work?

A. No I don’t know him.

Q. Phil Mitchell of Minarco Asia Pacific?

A. No, I don’t know him.

Q. Know him?

A. No.

Q. Provided a report on the ventilation and gas design, you didn't see that?

A. No I didn't see it at all.

Q. Does the name Minarco Asia Pty Ltd, is that a name that’s familiar to you?

A. Minarco?  

Q. Minarco, yes.

A. Yes I do, I know that company.

Q. You were involved with them from time to time I think weren't you?

A. Yes initial stage, yes.

Q. And you'd agree that they are a significant company involved in designing ventilation systems for coal mines the world over?

A. I don’t know what sort of work they were doing, I don’t know.

Q. And are you aware of Andrew Self of Australian Coalmining Consultants Limited?

A. Andrew?

Q. Self.  S-E-L-F.

A. No I don’t know him.

Q. Who reviewed the ventilation work, you didn't come across that?

A. No I didn't.

Q. Jim Rennie, of J Rennie Ventilation Limited?

A. No I don’t know that name.

Q. Who advised on the fan design, that’s not familiar to you?

A. No I don’t know.

Q. John Rowlands at Dallas Mining Services Pty Ltd?

A. No I don’t know that name.

Q. Is a ventilation consultant on an ongoing basis?

A. No I don’t know.

1553
Q. I just want to cover off some aspects of your brief of evidence.  Do you have it in front of you Mr Nishioka, the brief you filed in the commission?

A. Yes I do.

Q. Now at paragraph 22 I don't think we necessarily need to put it up on the screen but at paragraph 22 you make a range of comments about the high pressure water generating system?

A. Twenty-two.

Q. Twenty-two.

A. Yeah, okay.

Q. Now are you aware of the fact that that system at Pike was designed by Bilfinger Berger?

A. I think you know they did.

Q. And it was their advice to use two monitor feed pumps instead of one larger one, are you aware of that?

A. Well I aware you know they decided to split it in a one big pump into two units.

Q. And you'd agree, wouldn’t you, that Bilfinger Berger is an international company that’s qualified to make that kind of design assessment?

A. Well I don't think they have any experience in hydromining system.

Q. Well if there was contrary information available would you be willing to concede that they had been involved –

THE COMMISSION ADDRESSES COUNSEL

cross-examination continues:  MR radich

Q. The high pressure water generation system is not a safety issue, is it?

A. Well yes it’s a safety issue because high pressure is involved and we have to keep enough safety factor in the system.

Q. It wasn’t a factor that you were concerned about at the mine though in a safety sense, was it?

A. Well you know that safety issue is less than the safety issue of methane gas and when we started you know commissioned that high pressure pumping system, that system was not capable to put up you know full capacity which means pressure was much lower than they designed.  So the chance of risk was not so high.

Q. These are design issues that you're concerned about here, aren't they, under this hearing?

A. Yes I wanted to check it out, yes.
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Q. In paragraph 38 of your evidence, you say that if the goaf is hanging more than 30 metres there is a risk of a sudden massive cave-in?

A. Mhm.

Q. You'd be aware of course and I think you've accepted that of course goaf collapses are inevitable?

A. That's correct, unless we put enough in a safety pillar.

Q. And would you agree that longwall mining can produce faces of up to 400 metres in length?

A. Yes these days the face is getting wider and wider, yes, that's correct.

Q. And there's always going to be a methane pocket in a sealed goaf, isn't there, once you’ve sealed it up?

A. In longwall mining?

Q. In any, with any goaf?

A. Any mining, yes, after finishing of coal extraction we put up sealing very quickly.

Q. And during the lifetime of a coal mine you would expect there to be a number of sealed goafs underground?

A. That is correct.

Q. Some mines up to 30?

A. Yeah, it could be 40, could be 50.

Q. Now you are aware, aren't you, the hydro panel used at Pike was approved in terms of subsidence impact by the Department of Conservation, by DOC?

A. Mhm.

Q. Yes?

A. Sorry?

Q. You're aware that the hydro panel used by Pike was approved by the Department of Conservation?

A. Approved by DOC?

Q. Yes.

A. I think that was approved by DOC that’s why they started, you know, mining operation.  But what I was informed as if they fail in the first monitor extraction panel which means if they had subsidence on the surface after monitor extraction DOC may have stop Pike River operation.  That is what I was told.

Q. Yes but it was approved as a suitable location in the first place, wasn’t it?

A. Well I think DOC thought that were the location very suited for hydromining extraction.

Q. Now I just want to go your diary entries again and I wonder Ms Basher if we could have the diary entries NISH0002 at page 23?

WITNESS REFERRED TO DOCUMENT NISH00002

Q. And there was comment made in your evidence in relation to number 2 and the third bullet point and it’s talking about methane indicators.  I just want to be clear on the methane sensor arrangement at the hydro panel?

A. Mhm.
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Q. So would you agree with me that there was one methane sensor in the hydro-panel that could be read from the guzzler?

A. Yes, are you talking about should we have more methane sensor, or?

Q. I’m just wanting to understand with you the sensors that were in the panel.

A. Yes, there was one methane sensor in the return airway, yes.

Q. And that was read by the guzzler operator?

A. Yes, that's correct.

Q. And there was another sensor in the hydro-panel bleeder road and that had a display, didn’t it, near the dilution doors?

A. I don't know that part, you know, what I know is we had methane sensor in this location.

Q. Yes, so you’re indicating the –

A. Yeah, this methane sensor.

Q. But I’m just asking you, you were aware that there was a second sensor in the hydro bleeder road that had a –

A. I didn’t bleed – which one you’re talk –

Q. Yes, the return panel.  There were two monitors that were operating?

A. Mhm, one is here and the other one is –

Q. Yes.

A. Where?

Q. Well, that’s what I’m just trying to be clear with you.  Are you saying that there was just one?

A. This one, the methane sensor in here and the other on the guzzler.

Q. On the guzzler, yes, I see, yes, all right, thank you.  Now, in paragraph 59 of your evidence, you make the point, don’t you, to use your words that “adequate ventilation volume was getting to the guzzler area, at least towards the end of the time that I was working there.”

A. Yes.  That is correct.

Q. And that would’ve been improved materially when the main fan was commissioned soon after you left, wouldn't it?

A. Yes, when the main fan was running, you know, we were getting a higher volume ventilation.

Q. Yes, but the main fan, the new main fan that was commissioned after you left, would have improved matters further?

A. Well, I don't know if they install, you know, second main fan, but if second fan was commissioned, they must have been getting, you know, more airflow at the face.

Q. Yes.  And you’ve given some evidence about the fan at the top of the shaft having some issues and being faulty, correct?

A. Yes, that fan was not too well built.

Q. And you understand that there was a component fault there that was ultimately replaced by the manufacturer?

A. Well, I don't know who did, you know, that repair work, but obvious, you know, they fixed that fan three times.

Q. Yes, but the component was replaced in the end, or do you have no personal knowledge of that?

A. I don't have any idea, you know.

Q. Now, you talked about in paragraph 61 of your evidence, about everybody being reluctant to introduce the sort of sensor that you were wanting, and I think you gave evidence to my learned friend Mr Mount, that you weren’t sure how much they cost, is that right?

A. Well, I don't know, you know, how much that sensor would cost, but everybody said, you know, that would be expensive.

Q. If I was to say to you that it was around five to $6000, would that be roughly in line with what you might think?

A. I don't have any idea regarding that cost.

Q. And that had the right people been asked, it simply wouldn't have been an issue to provide it?

A. Well, I don't know what our deputy told to, you know, management people, but…

Q. So you asked a deputy, didn’t you?

A. Yes, I talked to deputy and –

Q. No one else?

A. No, no.  Well, all the other guys are all, you know, miners and operators.

Q. You’ve spoken in paragraph 78 about production bonuses, do you understand that the bonus that we are talking about related to the start‑up of the hydro-panel.  It was relating to achieving start-up and consistent operation?  Yes?

A. Mhm, yes.

Q. In a way it was meant to mark the fact that there had been an achievement.  Would you agree with that?

A. Sorry, could you repeat it?
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Q. On the basis that creating goodwill amongst the miners to mark the fact that hydro-production had started.

A. I think you know, that bonus system encouraged all the workers to produce more coal.

Q. Yes that’s fair enough too.  Now you had no involvement or knowledge of the financial operation of Pike River Coal did you?

A. No I was not involved in their financial part of the project.

Q. Because you said in your evidence yesterday, you said, “I don’t think the company could spend any money, I think it was running out of money.”

A. Yes.

Q. Do you remember saying that?

A. Yes, I did.

Q. Well you'd agree that you'd have no personal knowledge do you of a company’s financial position?

A. But I was always reading the report which issued by Pike River and so I was reading the news coming out in the paper talk, I knew you know the finance was getting really tight in Pike River operation.

Q. Well do you understand that the mine itself was never short of money?  Every month many millions of dollars were spent on mine development and equipment?

A. Yes, yes.

Q. And that the cash stocks of the company that did that were raised not just through selling coal were they?

A. That’s right, that’s correct, you know, they made only one or two shipments only.

Q. They were raised do you know over the years by financing debt and equity investments?

A. Yes, they were trying to raise more money, yes.

Q. And many hundreds of millions of dollars were raised over the course of the development of the mine project?

A. Yes, that is correct.

Q. And that there was a capital raising of $70 million that was underway at the time of the explosion?

A. Yes I know that on the paper.

Q. Now you've indicated that people wanted to avoid management, that they were concerned about reporting things to management?

A. Yes.

Q. And my learned friend Mr Haigh asked you a question about incident reports and I just wanted to be clear about the answer.  Are you familiar with the fact that employees of the mine would fill out incident reports that reported on any matters that concerned them?

A. No I didn't know that system.

Q. You didn't know that?

A. No, I didn't.

cross-examination:  MR NICHOLSON – nil

MS McDONALD:

Sir I just wonder there is one matter I've been reflecting on.  Mr Radich put to this witness that DOC had approved, grants approval.  That's just not correct.  I don't believe this witness will be able to assist us.

THE COMMISSION:

I know, I think we well remember the evidence.  We heard direct evidence from, can't think of his title now but he was the officer of DOC, a young man who had a monitoring position in relation to the mine who gave his chapter and verse in July about what occurred.  I don't know what -

MS McDONALD:

Well we're having –

THE COMMISSION:

Mr Radich meant by the word “approved”, but it was an approval in the context of the arrangements which DOC had which were all to do with surface of signs and nothing to do with the -

MS McDONALD:

And testing, yes.

THE COMMISSION:

Yes.

MS McDONALD:

Yes, thank you.

re-examination:  MR MOUNT

Q. Mr Nishioka, you were asked some questions about your work record.  Can you just clarify for us whether you made those entries day by day while you were at the mine?

A. Yes I did.

Q. Did you make those entries in English on your computer or in Japanese?

A. You mean this work record?

Q. Yes.

A. Yeah, I made it in English, yes.

Q. So the version we have is the original version?

A. Yes that is correct.

Q. A moment ago you were asked about the reporting to health and safety incidents and from your experience in other mines, what do you consider is the best system to make sure that health and safety incidents are reported within a mine?
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A. Well usually you know all safety concerns were raised by workers and it goes to general foreman which is in New Zealand and deputy, I believe and the deputy will report say assistant mine manager or general foreman then that issue goes to the safety meeting.

Q. From a culture or a management perspective is that anything that you think is important for a mine to do in relation to safety reports?

A. Well I think they should establish clear organisation how that concern will go up to the management or in a safety meeting and also we should make system to make sure what sort of action was taken.

Q. To make sure they’re followed up?

A. That's right, that is correct.

Q. Do you remember being shown an email from Mr White after you left Pike River which we have as exhibit 37, where he was asking about operating the hydro monitor at 170 bar rather than 150 bar?

A. Mhm.

Q. I just want to make sure we understand what that issue was?

A. Mhm.

Q. 150 bar, that’s a pressure measure?

A. Is that correct.

Q. So was Pike wanting to run the hydro monitor at a higher pressure than the rated pressure for the monitor?

A. That is correct because a high pressure pump system was designed, higher pressure than 150.

Q. It was designed for 150 bar?

A. No, higher than that.

Q. Higher than that, right.  What was it designed for?

A. So –

Q. Sorry, did you say no higher than 150, so a maximum of 150, is that what you're saying?

A. Yes, the system supposed to be designed to give maximum pressure 150 at the monitor but that high pressure generating system was designed to put out higher pressure than that 150.

Q. What I want to understand is the comment that you made that if you wished to run the monitor at 150 bar, please do it at your own risk but not recommended.  Can you just explain what you meant by that?

A. Well you know, that monitor system is rated at you know 150 and if somebody wants to go up you know higher well that should be done by their own risk and we are the supplier of that equipment, we cannot say operation can go up higher than 150.

Q. You were asked a number of questions about the comments you told us that you made to Peter Whittall and Doug White about the safety issues?

A. Mhm.

Q. I just want to ask you without going all the way back over all of that evidence.  How are sure are you about the fact that you did make the comments that you've told us about?

A. Yes, that was for sure we, well you know, when I made that statement so many times, you know, strongly to Peter Whittall as well as Doug White.

Q. We’ve heard some possible confusion about the dates.  Is it possible that you may have the dates wrong, do you think?

A. Well if a date, based on my work record, the date is quite you know accurate but if you know the date came my memory and all, it may not be so accurate.  But you know, I gave that date to with my best known knowledge and the memory.
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questions from commissioner henry: 

Q. Mr Nishioka sir, I have two questions.  The first question, shifts.  When you were working at the mine on the panel, were you working – was the panel operating 24 hours a day?

A. Well initial stage that monitor face was not running for 24 hours per day because system was not ready and the system was down and monitor crew was not yet organised to operate three shifts per day.

Q. So was there just one shift per day when you were there?

A. Yes initial stage yes, that is correct.

Q. And was it still one shift per day when you left?

A. Well when I left to the mine site they were lining up to three shifts per day.

Q. Were you comfortable with three shifts per day

A. Yes as long as you know, they were getting enough ventilation when at the face and methane density level was low enough, yes I was comfortable to run 24 hours per day.

Q. Second question, in your 40 years have you any idea how many mines you have been down?

A. What do you mean by, “Down.”

Q. Gone underground?
A. Underground?

Q. Yes.

A. Including not just visiting the mine?

Q. Yes.

A. What I say?

Q. Approximately, are we talking many, many mines or...?

A. Yeah, many mines, say 50.

Q. Say 50.

A. Or could be 60, I don’t really remember you know, the numbers.

Q. And have you – you've told us that you were very uncomfortable at Pike River?  You were concerned?

A. Yes, yes I was very uncomfortable.

Q. Have you had that same feeling in any other mine?

A. Well yes when I went down to Chinese hydraulic mine the gas level was always up above you know, 2% which is the methane level which should evacuate out of the mine so I didn't feel very comfortable, but that was just a short visit so obviously I couldn’t jump out of the mine so after finish all the investigation in that mine I came out and I’m still alive.

Q. In relation to mines that you have worked down, have you felt uncomfortable in the same way as at Pike River?

A. Well in case of Pike River still no ventilation was not quite completed and gas emission level was quite high and well if it’s construction stage, they may not, not much ventilation air but once you know, we get into a coal production, they sure will need more ventilation air to keep methane level lower.  That’s when I didn't feel very comfortable because ventilation fan and the ventilation system was nothing functioning you know, very well.

questions from commissioner bell:  

Q. Mr Nishioka, I've got a few questions as well.  Do you think a bonus system is a good way to encourage safety in a coal mine?

A. I don’t think that it was a way to improving of safety concerns.  I mean safety consciousness and every time what we have to be careful is, whilst we introduce bonus system, people tends to forget you know, safety concern and they just want to push you know, tonnage.  That is very risky.

Q. And do you think a tube-bundle system bundle system to monitor gas would have been of benefit at Pike in terms of monitoring methane?

A. Yes that is one of the method to monitoring a methane level, yes, it’s nice to have.
Q. And it wouldn't have mattered with a tube-bundle system if the power had gone off because they’re powered from the surface aren’t they?

A. Yes you know, they should get in a power supply, whatever happens underground.
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Q. How many main fans were underground?  There was just the one main big fan underground and another one proposed, is that correct?

A. Yes, drawing or the planning shows two fans underground, but actually no, I think only one fan was installed underground.

Q. And in all these mines that you visited, as you alluded to Commissioner Henry, how many of those mines had an underground main fan?

A. None of them.

Q. I’m just wondering, Mr Radich went through a whole list of correspondence, emails with, from yourself to Peter Whittall and others, were you paid by them for that at that time?  Were you on contract?

A. No, I was not paid.  Only the time I paid was when I prepared report.

questions from the COMMISSION:  

Q. Mr Nishioka, you had an office at the mine?

A. Yes.

Q. Did you always work the daytime shift?

A. Yes.  Basically, you know, only daytime, and sometimes I had to stay underground until, you know, 10.00 pm or 11.00 pm.

Q. How much time did you spend in your office and how much time did you spend underground?

A. I really haven’t, you know, recorded it, but probably, you know, 50-50.

Q. Right.  And when you were underground, and at the hydro-monitor face, what did you do?

A. Well, I was watching how monitor operator operate the water gun, which we got on a hydraulic monitor and if, you know, something happened, I gave them, you know, some advice, which way to cut, or, you know, once we get a rock at the face, you know, which side we should cut coal, and how to lift, you know, that big lump of, you know, rock to move.
Q. So, did you operate the monitor yourself?

A. No, I didn’t.

Q. You just told me a moment ago that sometimes you would remain underground into the evening until, was it, 10 o'clock?

A. Yes, yes.

Q. Why would you do that?

A. Well, you know, when monitor feed pump system was not running very well, you know, I’m supposed to stay underground to solve, you know, that problem and when my face was getting trouble waiting for, you know, water supply, I should stay at, you know, at the face to see, you know, what was going on and if, you know, if there is any problem I was supposed to solve it before coming out of the mine.

Q. Finally, your witness statement, paragraph 45?

A. Yes.

Q. This is where you are talking about saying that you would not send anybody underground until the ventilation and the second egress were ready?

A. Yes, yes.

Q. Who were you talking about?  Who would you not send underground?  What men were you meaning?

A. Well, I wouldn't send any worker to underground for that risky, you know, set up of mining.  It’s just in general, you know, for coalmining practice.

Q. Right, were you referring to the hydro-monitor men that you were –

A. Well, not only hydro-monitor, but once we start hydro-monitoring, that will generate more methane and get, you know, underground environment more risky.

questions arising – nil

witness excused
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MS BEATON calls

george ARTHUR mason (sworn)

Q. Can you confirm for us please that your full name is George Arthur Mason?

A. It is.

Q. You live here in Greymouth Mr Mason?

A. I do.

Q. And your current role is I think still with Pike River (in receivership).  Is that right?

A. I still work for Pike River Coal (in receivership), yes.

Q. And you have prepared with the assistance of the Commission’s investigator, a written statement dated the 31st of October of this year?

A. That's correct.

Q. I think you've got a copy in front of you.  Is that right?

A. I do.

Q. Now rather than have you read that verbatim, Mr Mason, what I'm going to do is ask you a number of questions that perhaps arise from it and from time to time I’ll refer you to parts of it because I'm aware that there are a couple of topics on which you want to add some additional information, okay, so that’s how we’re going to proceed.  Perhaps if we can start at the beginning and to how it was that you came to arrive in Greymouth and commence at Pike River in the role of what I understand was hydro co-ordinator.  Is that right?

A. That's correct.

Q. Now in your statement you've said that you saw an advertisement on the Internet?

A. That's correct.

Q. Was the position advertised as being specifically related to hydro or hydraulic mining?

A. No, not at that stage it was not.  It was just a mining co-ordinator’s role.

Q. When was it that you became aware that it was this particular type of extraction?

A. During the phone interview.

Q. Did you raise any concerns with the people in the phone interview, is it, you're talking about the first one I think, with Dick Knapp, is that right, or the second one?

A. The second one with Peter Whittall and Doug White.

Q. Right, now you knew Doug White.  Is that correct?

A. That's correct.

Q. I think had you worked with him previously?

A. For a short time I had.

Q. Whereabouts was that, just so we’re –

A. That was at a North Goonyella Mine, Queensland, Australia.

Q. How long ago would that have been?

A. 2009.  That was one of the reasons I chose to apply to come here when I knew Doug was in charge, or manager of the mine, it gave me a confidence to apply.

Q. Had you had any contact with Doug White before you put in an application?

A. No I did not.

Q. So in the telephone interview you had with Mr White and Mr Whittall, was that when the concept of hydraulic or hydromining was raised with you?

A. That's correct.

Q. Did you have any concern about your acknowledged lack of experience or any knowledge of hydraulic mining systems?

A. Concern, obviously because I did not have any experience in that, I knew that it would be demanding but I felt confident that I could rise to that task.

Q. Do you mean demanding in the sense of you upskilling?

A. Exactly.

Q. Did you raise that with Mr Whittall and Mr White in that interview?

A. We spoke about that and I was given assurance that there were a number of people who would assist me in that up-skilling process.

Q. During that interview was it explained to you what the role of hydro co‑ordinator would actually encompass?

A. Yes.
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Q. Can you explain to us what it was, what your understanding was?

A. That I was to become involved with the installation and in the commissioning of the hydromining machinery, to gain a more intimate knowledge of those bits of equipment and duly take over control of that part of the operation.

Q. When you say “control”, do you mean in an operational sense or a management sense, or a combination of those.

A. I was to be responsible for the hydraulic mining process.

Q. You weren’t going to be a miner yourself at the face, or operating the monitor though I take it?

A. That's correct.  I was not to be an operator.

Q. You were obviously offered and accepted the position and I think you commenced at Pike River on the 23rd of August last year?

A. 2010, that's correct.

Q. You said in your written statement that there was no written job description for the position when you arrived on site?

A. Yeah, I don’t recall any specific detail.

Q. Is that unusual in your experience not to have a written job description, or not?

A. No, it’s not unusual.

Q. I think you said in your statement that when you first arrived you had to, there was a delay before you could have an induction?

A. As I best recall, yes.  Waiting for a number of people to be put through the induction process at the same time.

Q. This was a standard induction, I take it.  You’ve referred to it being a one-week induction?

A. That's correct.

Q. Were you underground before your induction had been completed, do you recall?

A. Yes, I was.  I’d been underground with Doug when I came over with Doug White, when I came over for a onsite interview.

Q. That was part of the interviewing process that we haven’t discussed already, is that you mean?

A. That's correct, yep.

Q. What about once you actually arrived and were working at Pike, had you been underground to the hydro-panel in particular prior to your induction?

A. I’m not quite sure on that.  I could well have been, or well not have been.

Q. When did your training commence in relation to hydromining?

A. When I arrived, I was introduced to Oki and Matt Coll and other people who were going to be associated with the hydro-monitoring team and yeah, I started having relationship with those people and gleaning knowledge from them.

Q. Were you required to, or did you read any of the documents that Pike had, such as risk assessments or operating procedures that had been created and used prior to you arriving at the end of August?

A. I was given a memory stick, computer memory stick with some risk assessment material on it, yes.

Q. And did you look at that?

A. I did.

Q. Obviously by the time that you came onto site at Pike, things were well underway towards commissioning of the hydro-panel, or is that not correct?  I don’t want to put words into your mouth if it’s wrong?

A. No, it’s not correct.

Q. Okay.

A. It was in as much as there was machinery onsite for the process.  The development of the panel was largely completed, but fully.

Q. You’re talking about the roadways?

A. The roadways and the clip through that formed the panel that was to be extracted.  There was no other services available to the panel at that time either.
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Q. So all of those steps that still had to be taken occurred obviously once you were onsite and were able to participate in those processes to the extent that you could?

A. Yeah, a lot of that work was done without my involvement in the early stages because obviously was still learning rather than participating in the organisation of those things.

Q. Did you observe what was going on though, or were you above ground at that point?

A. I was both above and below ground.

Q. When did you actually become in charge of the hydro-operation at Pike?

A. I guess I was in the position of hydro-co-ordinator from the outset but it was a gradual process and I felt there was no official handover date as such.  I felt that I was largely in that role once Oki left site but there was still people there contributing to that process.  Terry Moynihan, Matt Coll and other people onsite who were employed by the company itself, by Pike River Coal.

Q. And at paragraph 34 of your statement, you actually state, “At the commencement of hydromining I took charge of the operation.  Matt Coll continued with the operation for several weeks.  Masaoki Nishioka also known as Oki worked with me until about 20 October.  Terry Moynihan would've dropped out as project manager about the time I took charge of the operation.”  Is that –

A. Yeah that’s probably not entirely accurate.  Terry was still there and largely involved with the planning for the process but yes, I can concur with that statement.

Q. As part of the commissioning process, when to your mind would you say the commissioning process of the hydro-panel took place?

A. In my mind it was still continuing even up until the 19th of November 2010.  There was a lot of things that still had to be resolved for that to become a successful procedure.

Q. By that time though we know that there were four crews working on the hydro-panel?  It was a 24/7 operation as I understand it?

A. That's correct, at that time it was.

Q. So production was the focus at that point, would you accept or not?

A. It was an important part of the operation but not the entire focus, no.

Q. So in your view commissioning was still continuing, there was things that still needed to be finalised and sorted out?

A. That's correct, with the operation of the machinery, the operation of the services that assisted hydromining and also with the planning around the sequencing of events within the panel.

Q. As the co-ordinator, what was your knowledge or understanding of when the underground fan was to be commissioned relative to the commissioning of the hydro-panel?

A. Sorry ma’am, could you repeat that?

Q. What was your knowledge or understanding of when, when you first arrived at Pike in late August, what was your knowledge or understanding of when the underground fan would be commissioned and begin to be the main fan, relative to the timing of the commencement of the hydro-panel?

A. I have no clear concept of the time factor between the two, but I know that all haste was being made to get both projects completed.

Q. At the same time?

A. As soon as possible.

Q. Was there discussion that you were aware of or participated in about having the underground fan fully commissioned before hydromining commenced or not?

A. The gentleman who gave evidence before me who I refer to as Oki had presented to me his concerns about hydromining activity prior to the commissioning of the new fan and I understood that to be his concern was the volume of air that was available with the existing ventilation system not being sufficient to service adequately all the other sections of the mine as well as the hydro panel.
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Q. What about members of the management team at Pike, what was your knowledge, if any, of their views on the ventilation prior to the commissioning of the underground fan?

A. I'm aware that there was diligence towards commissioning of or installation and commissioning of the new fan.  Obviously the sooner that that was up and running the better things would be for all areas of the mine, not just hydro but all areas.
Q. Were you aware at any stage that the initial intention of Pike, as I understand it, was to get the fan underground up and running as the main fan before extraction began?

A. No, I'm not sure of that.

Q. And that that for various reasons and delays didn't occur?  Did you know anything about that, or not?

A. I can't recall any.

Q. Given the concerns that Oki had passed onto you, that you've referred to, did you address those with Doug White, he was the person you reported to directly, wasn’t he?

A. No, Doug was the manager of the mine.  I reported to production manager –

Q. Steve Ellis?

A. Not initially, Steve didn't start until some two or three weeks after me.  Bernie Lambley filled that position when I first started.

Q. Right, did you report to either Bernie Lambley I think it was probably after his time though, more particularly then to Steve Ellis about Oki’s concerns or your own concerns about ventilation at the hydro panel?

A. No I did not, I did not.  Whilst I considered Oki’s comments I also understood that the, we had to go through a commissioning phase with the hydro machinery and that would extend out gradually over a period of time before we were in full production mode and even in, up until the time of the explosion we weren't really, you know, in a full production mode.  Things were still very low in terms of productivity from that –

Q. So you're talking in terms of output of coal was low and wasn’t at full expected production rates?

A. That's correct, and along with that comes your production of methane from the coal B line.

Q. I'm right though, aren't I, that for a period of some weeks prior to the explosion there had been a 24/7 operation in the hydro panel, conditions permitting?

A. Yes, that's correct.

Q. Four separate crews under your direct control.  Is that the situation?

A. That's correct.

Q. Can you explain to us that what your actual tasks and responsibilities were as the hydro co-ordinator?  Perhaps as at the morning of the 19th of November?

A. It’s ensuring that the hydromining system is enabled to allow it to function in terms of all the resources that are required, manning, supplies, plans, all the other services that are required to enable that area to function effectively and efficiently.
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Q. Now as I understand it, there was an ongoing process of assessments, meetings and so on regarding the commissioning of the hydro-panel and also the problems that Pike and your team were having in terms of extraction rates from pretty much from the time you arrived, this was an ongoing process?

A. No, a little after I arrived, after the start-up date of the monitoring – hydromining, sorry.  Then there was a taskforce put together to address the problems that had evidenced themselves.

Q. Are these problems in relation to the amount of coal that was coming out of the panel?

A. Yes, ma'am.

Q. Did the problems also include the difficulties that were ongoing with ventilation and methane?

A. All of those.

Q. So not just a production focus as such, there were other issues which would be considered safety issues as well?

A. Obviously affect – well, they are and they also affect production.

Q. Yes.  Now, I just want to ask you about the risk assessments that relate to the hydro-panel, and Oki Nishioka has talked to a couple of those in his evidence.  The first two of them were, actually, well one of them I’m sorry, was before your arrival at Pike River, and that was a risk assessment relating to the start-up and operation of the monitor pump station.  You obviously weren’t a participant in that because you weren’t at Pike at that stage, but – and you’ve seen it since, I know.  Have you – was that one of the documents that you read on your arrival at Pike?

A. No, it was not.

Q. Why was that, do you know?  Did you know it existed?

A. No.

Q. Just for the record, that’s – we don’t need to bring it up though, DAO.003.02372.  Then there was a risk assessment Mr Mason in relation to the monitor pumps load testing which was held on the 30th of August 2010, so you were there but you’re not listed as a participant in the unsigned document.  I know that you’ve seen it, I think, since then though, is that correct?

A. Yes.

Q. In your role, would you expect to be included in that kind of risk assessment?

A. Could you repeat the title of it please?

Q. I’m sorry, we can bring it up if you like, DAO.003.03175.

WITNESS REFERRED TO DOCUMENT DAO.003.03175

Q. And it’s a technical risk assessment in relation to installation obviously and testing of the pumps and just so, to orientate you, if we perhaps show you page 3 of that document please Ms Basher, so you can have an idea of the tasks that were being assessed.  Now appreciating that you had no prior hydro knowledge or experience, would participating in this type of risk assessment, even as an on-looker, be something do you think that would’ve been appropriate, or not?

A. Yes, it may have been appropriate, but not necessary for the risk assessment itself in the conduct of their risk assessment, but –

Q. No.  Would it have assisted you in your role?

A. I’ve no doubt it would’ve.

Q. Did you know it was happening at the time?

A. Not that I can recall.

Q. I want to ask you now about a risk assessment – sorry?

A. I’ll just carry on, that whole time is like a blur to me, you know, I’d come over from Australia.  My family were still there.  I was meeting so many new people.  I was becoming acquainted with the mine itself, becoming acquainted with the machinery, directly involved with the hydraulic mining process as well as all the service machinery supplying services to the area.

Q. Yes.  I want to ask you now please about a risk assessment in which you did participate.  I’ll bring it up in front of you on the screen.  It’s DAO.011.23424.

WITNESS REFERRED TO DOCUMENT DAO.011.23424

Q. And if we can have perhaps pages 1 and 2, side-by-side, can we do that please, thank you.
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Q. You see that there in front of you Mr Mason and it lists you as one of the participants on the second page there?

A. I do.

Q. And it’s a risk assessment entitled, “Ventilation and gas monitoring,” and if you look at the information in bullet points under the heading, “Scope,” its intention is to look at the vent and ventilation structures in development in hydro-panels and the gas management requirements.

A. I see that.

Q. And do you recall participating in this particular risk assessment?

A. Not fully no.

Q. Have you seen the document since?  We can see that it’s unsigned, this particular version and I’m not sure whether it was ultimately signed off or not, but the document that’s been provided to us is this one here.  Can you recall signing it?

A. I don’t have a clear recollection of that, no.

Q. Have you had the opportunity to look at this particular one recently?

A. I have opportunity, I've had some information provided to me but I just need to see it again.

Q. Okay, well perhaps if we can show you page 3.

A. Yes that helps me thank you.

Q. Just the issue of dilution doors, I know you've been present in Court during Mr Nishioka’s evidence and there's been discussion and questioning about dilution doors – perhaps before we address the risk assessment specifically, are dilution doors a concept that was familiar to you prior to coming to Pike River?

A. No they are not.

Q. What then when you participated in this risk assessment and we’re talking September of last year was your understanding about the need for dilution doors at Pike?

A. Yeah I don’t think it was at this risk assessment because that wasn’t familiar to me at 8 August.

Q. This one is actually 7 September.

A. 7 September, yeah no.

Q. You don’t think you were present?

A. No I don’t.

Q. You'll see there though on page 3, there's another example on page 5 where dilution doors are described as an existing control in relation to a hazard, which in this example is the recirculation of ventilation due to monitor operation.  Am I right that as at 7 September dilution doors hadn't been installed?

A. I don’t believe they had been or if they had I was unaware of them.

Q. What’s your view on them being included there as an existing control if they weren't actually in place?  Are you able to comment on that or not?

A. I do know those apparatus were  built into the ventilation system.

Q. Yes.

A. But they have never actually worked, they were never commissioned, therefore in my mind they’re not an existing control.

Q. So you're aware I think, you've been provided with a copy of a document which we’ll just bring up for completeness, DAO.001.04562

WITNESS REFERRED TO DOCUMENT DAO.001.04562

Q. I think you've seen that in the last few days haven't you Mr Mason?

A. That's correct.

Q. Now it’s a memorandum from Greg Borichevsky of the technical services department to Doug White and a number of others in – some of whom are part of the hydro-commissioning team.  It’s not addressed to you obviously.  It was dated the day after you commenced work I think, if you look at that, dated 24 August.
A. That's correct.
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Q. You'll see there in the first paragraph, second line, these doors are to be operational prior to the commencement of hydro extraction of panel one?

A. That's correct.

Q. From the time you arrived, were you ever part of any discussion about ensuring that dilution doors were commissioned and functioning at the time of commencement of hydro extraction?

A. I don't believe so.  I was quite astounded when I became acquainted with the idea.  I'm used to working under regulations where no ventilation control device can be activated without the prior consent, in writing, from the ventilation officer, let alone have one that operates automatically.

Q. I see, right.  So the concept of dilution doors operating by way of sensors automatically is not something you're used to?

A. That's correct.

Q. Or any ventilation device for that matter?

A. That's correct.

Q. I take it then that you don’t or you didn't at the time consider that dilution doors was part of your responsibilities as the hydro co-ordinator to ensure that they were effective?

A. That's correct.

Q. I think just for completeness at paragraph 103 of your statement, if we could just have that up Ms Basher, it’s MAS0001/20?

WITNESS REFERRED TO DOCUMENT MAS0001/20

Q. That this is your statement and there's a comment there in your statement that I think you'd like to just expand on a little.  Is that correct, as I understand it?  This is the paragraph where it says, “Dilution doors were not operational and were of no relevance to the hydromining operation at the time of the explosion or the period preceding it.”  The word relevance I think is something that you'd like to address, yes?

A. Yes, yes.  They had no consequence because they were not operational.
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Q. Right.  Can I take you back please to the risk assessment for ventilation and gas monitoring, which is 23424, to page 4, please?  You’ll see there, Mr Mason that at the top entry the first hazard on that page is, “The inundation of peoples by gas” and it goes on to give a further clarification, “Ignition/explosion, toxic gases, irrespirable atmosphere, depletion of O2 layering, CH4 and H2S,” you see that?

A. Yes, I do.

Q. And there’s again, as is normal in a risk assessment as I understand it, a list of existing controls?

A. That's correct.

Q. And there’s an assessment which is an assessment of “The consequences, likelihood and then a risk score,” you see that?

A. I do.

Q. And then “Additional controls” and then a “Residual risk assessment.”
A. That's correct.

Q. You’ll see that one of the existing controls listed for that hazard, the last one in fact, is “Windblast risk assessment and low probability of windblast.”

A. I do.

Q. What was your knowledge at the time of the windblast issue at Pike River?

A. I understand that because of the controls that were required to minimise or have no surface subsidence, the proportion of coal to be extracted from the in situ reserves was largely decreased by, to ensure that there was no surface subsidence and this was done by maintaining narrow widths in the extraction areas so that the opportunity was not there for the major cave-in with resulting in surface subsidence.  It was not there for that to occur.

Q. Do you know whether there had been a full risk assessment process for windblast at Pike?

A. I’m not sure.

COMMISSION ADJOURNS:
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GEORGE ARTHUR MASON (RE-SWORN)

examination continues:  MS BEATON

Q. Good morning Mr Mason, we finished off yesterday, you might remember, when I was asking you some questions about the risk assessment about ventilation and gas monitoring, and I just had a couple of limited questions about ventilation before we move onto another document.  And the first, if we could have up please Ms Basher, is a page from Oki Nishioka’s diary notes, which is NISH0002/27?

WITNESS REFERRED TO DOCUMENT NISH0002/27

Q. And it’s going to come up on the screen, so have a wee look at that for me, and at the bottom of the page there you’ll see under the reference for the 4th of October in paragraph 6, it says that, “George and Matt will establish the operating procedure when methane content comes up higher at the monitor face.”

A. I see that, yes.

Q. Can you comment on that Mr Mason?

A. The – what was established was that it was the effect of the spray from the monitor going into the goaf and causing turbulence that affected the methane content in the return heading and the operators quickly learned how to deal with that.  As for establishing a procedure other than that, no, I am not aware of anything.
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Q. I know you were present in Court yesterday when Mr Nishioka gave his evidence and you might recall references in his notes on three occasions, 22 September, 30 September and 1 October, that extraction at panel 1 should stop until the main fan was operational.  Are you able to help us as to why it was that actually extraction continued?

A. Extraction did commence before the mine fan was commissioned, as I said yesterday, that extraction rate was only minimal and continued in that fashion to the main.   The amount of air that was going into that panel was sufficient to conduct extraction at those rates and that’s why it continued.

Q. Was that a decision made by a number of people including yourself?  Was there actual discussion about Oki’s concerns in continuing despite them?

A. Not that I’m aware of.

Q. So were you part of any discussion at all about the ceasing of extraction until the fan was operational?

A. No.

Q. Were you present on the three occasions where Oki, those three dates I said before, where he raised those concerns?

A. I don’t believe so, the only recollection I have is when Oki spoke to me personally.

Q. Which was when, do you remember?

A. I would not remember the date, no.

Q. Well can you recall what it was that Oki said to you?

A. Not in definite terms I can't no, it was just a concern for the operation of the monitoring, of the hydro-monitoring system with the ventilation as it stood at the time, so obviously it was prior to the commissioning of -

Q. The fan?

A. The main fan, yes.

Q. I think you said before that in your view the air velocity getting to the face was sufficient for the level of extraction that was occurring?  Is that what you said?

A. Yes it is.

Q. I’m not sure whether or not you've seen the written evidence filed by a man called John Rowland who was a ventilation consultant in 2010 to Pike on some issues and his evidence was that in the context of preparing some modelling, ventilation modelling of the mine, he was given the figure of 30 cubic metres per second of air velocity as being required for the monitor panel.  Are you aware that evidence or not before me telling you today?

A. No.  But I do know that John Rowland was engaged by Pike River Coal, yeah.
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Q. Do you know where this figure of 30 cubic metres per second came from?

A. No ma'am.

Q. So you weren't, I take it, part of any discussion or review of how much air would be required at the face for safe operation?

A. That's correct, I wasn’t.

Q. I want to move please to another risk assessment document which is DAO.001.01709 and I think you should have a hard copy of it in front of you now.  It’s the one that refers to operation of the Waratah guzzler and temporary roof support, do you have that?

WITNESS REFERRED TO DOCUMENT DAO.001.01709

A. I do.

Q. If we could just perhaps bring up page 3 Ms Basher of that document just for the record which you'll see is the signed page of participants and I just wanted to make it clear that you weren't or you aren’t included there as a participant, you appreciate that?

A. That's correct.

Q. But if we could flick please Ms Basher to page 15, thank you, you will see there that there are a number of actions in this action plan, they relate to the five sequences that had been determined by Pike as to the operation of the hydro equipment and you'll see there in the column accountable person, that you are listed as being the accountable person for a number of those actions?

A. Yes.

Q. Yes.  And in fact if we go through to the following pages, we probably don’t need to do it on the screen Ms Basher because the witness has a copy but you'll see that there are, in fact, sorry, if we go to 16, when that comes up Mr Mason you'll see that in that page there are some tasks for which you are the responsible so I'm assuming that means that they are tasks that you are supposed to complete or delegate to others.  Would that be fair?

A. That's correct.

Q. Looking back now are you able to comment on whether or not any or all of these task were completed?  You'll see some have been signed I think by yourself and dated?

A. Yes.

Q. But the ones that haven't been, are you able to comment on whether or not they were done?

A. The first issue at the top, consider installing reflective streams, there was I believe there were some streamers but mostly there was pogo stick put along the edge of the flume line to identify it.

Q. Right.  We can see the dates there for completion date, the majority being in September of 2010.  I think that’s true for the whole document?

A. What date did you say ma'am?

Q. The completion date column?

A. Yes.

Q. You'll that a lot of them are dated mid, various dates but mid September?

A. Mid September, yes.

Q. So about the time as I understand it that the panel was commission and began extraction.  Is that right?

A. Yes.

Q. Yes.

A. They weren't completed by that date no ma'am.

Q. No, right, okay.  At page 18 please, last reference to this document, this is in relation to sequence five of the operation modules which relates to coal cutting and the first lift.  You'll see there the second entry is the task is to develop training for all involved in hydro as a minimum.  The action being training the hydro crews in the process of cutting and moving machinery, and reference to you as being the accountable and responsible person?

A. That's correct.

Q. Were you involved in the training of the crews, the initial crew that commenced the extraction panel?

A. No I was not.  The initial crew that started extraction were those people who were already had previous experience in hydromining.  I was involved in the development of the training package to some extent, but that would – the development was largely carried out by the safety and training department and they also sought the assistance of Kevin Rowlands, in formatting that document.
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Q. So what about then about the subsequent three crews that were brought on, were you involved in training of those?

A. Not the actual training, no.

Q. Did you contribute to the training documentation, the modules that were created?

A. That's correct, that’s what I said just previously, ma'am.

Q. Right, okay, sorry.  Can we move now please to another risk assessment which is on the extraction of panel 1, it’s DAO.011.00007?

WITNESS REFERRED TO DOCUMENT DAO.011.00007

Q. And I think you have a copy of this in front of you too, Mr Mason, is that right?

A. I do.
Q. This one’s undated.  If we flick to page 2 please Ms Basher, you’ll see that you’re listed Mr Mason as a participant?

A. That's correct, my name is.

Q. And do you remember participating in this?

A. I don’t have a clear recollection of that, no ma'am.

Q. So I take it then you wouldn't be able to assist us with when it happened?

A. That's correct.

Q. If we turn to page 3 please, given though that it relates to the task being, you’ll see at the top there, “Extraction of panel 1” it goes on to list a number of the hazards that of course accompany extraction, do you think that this would have occurred prior to I think the 18th of September was the first cut, the 22nd really was the first permit to mine?

A. I would expect that to be the case.

Q. Just while we’re on that page, you can see the bottom third under the column, “Existing controls”, there is the comment, “Limit people in the return, hydro operational risk assessment.”  And to the right of that, there’s the reference, “SOP to be produced.”  To your knowledge was there an SOP about working or limiting people in the return?

A. No ma'am, but I took action on my own behalf to ensure that that was attended to.  I had a barrier erected in the return and also, in relation stopping in the one cut-through of the panel was framed with mesh and had a gate installed in it to allow access through that gate and that both the barrier and that particular gate in the cut-through, were locked.

Q. And the only people who could have access through the locked stopping, would be who?

A. They were locked with the deputies lock, so the deputies, people who knew what they were doing could gain access.  That’s not to say other people didn’t know what they were doing, but they had the authority to go through those appliances.

Q. If we turn to page 6 please of that document, Ms Basher, you’ll see half way down that page Mr Mason there’s a “Hazard total loss of ventilation due to main fan damage.”  And to the right-hand side there’s an additional control listed on the ventilation management plan review, and a TARP.  Can you assist us, do you know whether a TARP was created or whether there was a review of the ventilation management plan?
A. No I cannot assist you in that regard.
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Q. Do you know – perhaps if we turn to page 14 Ms Basher.  Do you know whether there was in place a plan for sealing the panel?

A. I don’t know that there was a formalised plan but yes, there was thought given to – well by myself how that would be carried out.

Q. Was it so – did you discuss that with other people?  Was there meetings about...?

A. No ma’am I did not.

Q. So if we look down there the fourth entry from the bottom of that page, this is a list of actions and tasks.  You will see there's a reference to, “Rated seals,” and a, “Seal plan,” and the accountable person being Doug White.  I take it that you're not aware of there being any formal plan to deal with sealing of the panel in case that was required?

A. No ma’am I’m not.

Q. If we could turn now please to a document DAO.025.49864

WITNESS REFERRED TO DOCUMENT DAO.025.49864


Q. Have you seen this particular document before Mr Mason or not?

A. Yes I have.

Q. We turn to page 2 just to confirm again that it’s a list of people who attended and I need to confirm that you're not amongst those, the date of 13 August.  So before your –

A. I’m definitely not amongst them ma’am, I was not, I was still in Australia at that point in time.

Q. No before your time, yes exactly.  Was this one of the documents that you reviewed when you started at Pike?

A. No ma’am.

Q. If you could be taken please to page 6 and you may have seen this shown to Mr Nishioka yesterday.  At the bottom right-hand corner of that document sets out, “Systems to be in place before coal cutting.”  Can you see that entry there?

A. Yes I do.

Q. Are you aware whether or not there were any TARPs created for those hazards, Gas out, gas plugs and the machinery windblast?  We’ve talked about windblast already but the other two?

A. No I’m not aware that there is a particular document that identifies those subjects.

Q. Next document please is DAO.003.08875

WITNESS REFERRED TO DOCUMENT DAO.003.08875

Q. And it’s entitled, “Operational preparedness gap analysis,” have you seen that document before?

A. Yes I have ma'am.

Q. Have you seen it recently or did you see it back last year?

A. No when it was produced it was given to me.

Q. Right, were you part of it?  It was given to you was it did you say?

A. Well no I was part of that –

Q. Process?

A. Process, yes.

Q. When did this document, when was it created do you recall in terms of relative to the commencement of extraction?

A. It would've been at least a couple of weeks prior.

Q. Is it fair to describe this document as, it runs to four pages effectively, as listing a number of areas where tasks needed to be completed and documented?

A. It does.

Q. And they’re given a priority and I take it one is the highest?

A. Yes ma'am.

Q. You'll see again that there are references there to a number of plans that needed to be developed by Pike dealing with a number of the hazards we’ve already discussed and references in the right-hand side to the people who were responsible for those.

A. That's correct.
0955
Q. Is it fair to say Mr Mason that by the time that extraction began, even in a limited way, that a large number of these processes and plans had not been completed or in some cases not documented at all?

A. I couldn't comment fully on, I couldn't give, apply that, to say whether it’s fair or not before I'm not aware as to the extent that they were or were not done in terms of the people who were responsible for that.

Q. If these types of plans for example, if we look at the first four or five, spon com you'll see that there's according to this at least there's a plan in existence which needs review, is it a gassing procedure in place.  But the next four no procedure exists and a plan needs to be developed?

A. I do.

Q. If plans had been developed would you, do you think, looking back now that you would’ve been either part of that process or if not, at least aware that they were in place?

A. I agree with that.

Q. Now the Commission’s been provided with a number of documents which are titled hydro project updates and perhaps I’ll refer you to the dated 29 September which is Ms Basher DAO.002.14913?

WITNESS REFERRED TO DOCUMENT DAO.002.14913

Q. Have you seen this type of document before?  Perhaps if we could go to the second page, it might assist you.

A. I can't say that I've seen this document previous but I may well have.

Q. Do you know what the purpose of this document is, or these documents 'cos they were generally on a weekly basis?

A. I’d say it’s providing the, a report to management on the status, what’s been carried out through that previous week.

Q. Management, you mean mine manager and above or?

A. Yes ma'am.

Q. Do you know who would’ve prepared this type of document?

A. I would say it would come from the project team or the project manager Terry Moynihan.

Q. So are you able to say whether or not you had any input into the information that was provided in these reports?

A. I don't know, I didn't have any input.

Q. I just want to show you another document, a safe operating procedure DAO.001.10676 which relates to operation of the hydro-monitoring guzzler and I think you've seen a copy of this previously but we’ll wait until it comes up.  Do you recognise that one?

WITNESS REFERRED TO DAO.001.10676

A. I do.

Q. Now just so we’re all clear, this is a version which is clearly not finalised, it contains a number of references to it being a draft and it’s missing a number of sequences in terms of the operating procedure.  It’s you’ll see dated though at the bottom 18 November 2011.  Obviously that can't be?

A. 20 November mate, ma'am.
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Q. Interesting, mine’s dated 18 November, perhaps that must be the printing date.  Were you involved in the preparation of this?

A. I don't know who produced that document, ma'am, not I.

Q. This safe operating procedure and another one which relates to the intersection of in-seam boreholes, and I think you’ve referred to that in your statement to the Commission, they are the only safe operating procedures that have been provided to the Commission at this point that relate to the hydro-panel.  To your knowledge are there others in existence that we should be aware of that relate to hydro?

A. I don't know of any others ma'am.

Q. Moving to a different topic now Mr Mason, how often were you underground in panel 1 prior to the explosion?

A. I’m sure that in my statement I’ve got the figure of three or four days per week, but it may not have been as regular as that, but that is my recollection.

Q. In relation to the location of the gas sensors in the panel, you have a knowledge of where those were located and how they worked?

A. I do.

Q. If you could please have a look at this map that’s going to come up? DAO.031.00001?

WITNESS REFERRED TO DOCUMENT DAO.031.00001

Q. You’ll see up in panel 1 there, there’s a reference to a CH4 methane sensor, and a line to where it’s located, which appears to be in the vicinity of the cross‑cut?

A. That indication line is not correct.  It is further – there were three sensors at that location which is further inbye, so that the – the sensors were located a couple of metres inbye of the intersection –

Q. So towards the goaf?

A. Towards the goaf, that's correct.  There was a CH4 sensor and a CO sensor in the middle of the road and towards the upper part of the roof and there was a second CH4 sensor in close proximity to the rib and not quite as high as the other two.

Q. And was that the one that the deputies checked?

A. That is the one that provided information to the operator of the monitor, so it was the readout screen, digital readout screen, it was at the guzzler.  The other two transferred information to the control room.

Q. The one that you said linked back to the operator at the guzzler.  Can you explain to us your knowledge of what would occur if there was a large amount of methane pushed out into the return?  Would that – does it interlock with the guzzler machine and automatically cuts out for example?

A. No, ma'am.  It only provided the monitor operator with an indication of the concentration of methane in the return airway, and allowed him to take action to prevent a continuance of that.

Q. So do you mean in reference to the technique, using the water spray?

A. That's correct, yes.  The guzzler itself had a methane monitor incorporated so it measured the concentration of methane –

Q. That was going past it?

A. At the guzzler, yes.  And that was linked to the – it would trip the power to that machine if it reached the limits.
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Q. And what was the limit do you know?

A. I believe that it gave a warning at 1% and tripped at 1.25%

Q. We’ve heard evidence that the methane sensor or sensors in the return read to a maximum of 5%. Can you comment on that?

A. I understand that is the case.

Q. To your knowledge was there any discussion about whether there should be a sensor in there that read up to 100%?

A. I didn't have any discussion as such with – I did hear a comment from a deputy, I think it was Stephen Wylie about that matter.

Q. Nothing came of it though I take it?  There was no change of sensor?

A. No ma'am there was not.

Q. In terms of these sensors, all of them that were present in panel 1, what’s your knowledge of how often they were checked or calibrated?

A. They’re required to be calibrated on a weekly basis.

Q. And did that occur do you know?

A. To the best of my knowledge, yes.

Q. To your knowledge were they all operative at the time of the explosion on 19 November?

A. Yes ma'am.

Q. There’s been evidence previously –

A. I'll just – the only reason that they wouldn't have been if they had been tripped and not reset, so if that had occurred I would expect that notification would've been made to surface control.

Q. To surface control or by surface control?

A. To surface control.

Q. By the workers underground?

A. That's correct.

Q. And is it reset where from surface control?

A. No ma'am the deputy resets it in the return.

Q. To your knowledge had that occurred on the afternoon of the 19th of November?

A. I’m not aware that it was.

Q. I want to move now please to the process of authorities to mine and permits to mine.  If we could have please document DAO.001.03556

WITNESS REFERRED TO DOCUMENT DAO.001.03556

Q. You will have seen that before Mr Mason?

A. Yes ma'am I have.

Q. That’s an authority to mine dated 19 October 2010?  

A. I'll agree with you.

Q. Take it from me it is, small type yes.  I understand that’s the second authority to mine that was issued for panel 1?  Would you accept that or not?

A. Yes.

Q. Can you explain to us the purpose of an authority to mine as an overall document?

A. It gives formal go-ahead to operate, to conduct extraction in compliance with those conditions as set out there.

Q. You can see in the portion that says, “Plan,” which is a diagram of the actual panel itself, that by 19 October obviously permission had been given to extend extraction to the, what’s effectively the right side of the panel but in this diagram it’s shown at the bottom, is that right?

A. Yes that's correct.

Q. And the red lines that are going through it are obviously the in-seam drill holes?

A. Yes they are.

Q. And the yellow boxes with the number references beside them are as I understand it references to the chainage or the distance?  So for example the 189 metres is the first position where mining commenced or where the monitor was located?

A. That’s correct.

Q. And this is an overarching document and permits to mine are issued on a more regular basis?

A. They are issued before the next sequence is to be mined.
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Q. So any time there's a change, I take it?

A. That's correct.

Q. Can you help us, you'll see there in that portion that’s been expanded on the screen, that there's an arrow at the top there and some words, “Windblast potential for extraction outbye from this point.”  Can you explain what you understand that to mean?  Well it is what is I suppose but?

A. That's correct.

Q. Well perhaps a better question would be, do you know how it was assessed that that was the point where windblast became an issue?

A. No I do not know that, this document is not, it’s prepared by Tech Services.  As far as I understood there was minimal potential for windblast in terms of major cave-in.

Q. You'll see there also at the top of that plan that there's a reference to the CH4 and CO monitor or one of them at least, in the location.  Was that, does that better accord with your recollection, a couple of metres back from the cross‑cut?

A. It does ma'am, yes.

Q. You'll see at the bottom Ms Basher, if we could highlight that bottom right corner again please?  That it says only extract the Brunner main seam, no mining of immediate roof or floor and as I understand it that wasn’t included in the initial authority to mine.  Can you assist us as to why there was to be no mining of the immediate roof or floor?

A. I don't know whether I'm blind ma'am, but I can't see that on there.

Q. I'm sorry, the largest words actually, about half way, the very first line, only extract Brunner main seam, sorry the heading?

A. That’s just referring to the coal to be mined.  We don’t want to cut into the floor or the roof.

Q. You don’t want to get down to the stone or the –

A. Or into the roof, that's correct.

Q. Just for completeness, if I can refer you to one of the permits to mine which was issued on 3 November DAO.001.03565?

WITNESS REFERRED TO DOCUMENT DAO.001.03565

Q. It’s a two page document, that’s the first of them.  Am I right that a permit to mine which is, as you said before, issued every time there's a change, is something that is provided to the actual crews working?

A. That's correct.

Q. And it obviously sets out there the way in which they’re approach to panel extraction of the lifts?

A. Yes.

Q. If we turn to the second page please of that document, it provides a significant amount of information for the crews.  It might be easier on your screen in front of you.  And I take it this is an example of the sign‑off procedure here, we can that it’s been signed by Greg Borichevsky, Pieter van Rooyen and yourself as hydro co‑ordinator?

A. That's correct, that's correct.

Q. Along with the permit to mine, are there other instructions that are given to the crews at the commencement of each shift?

A. Yes I would make handwritten notes usually on a copy of the sequence plan.

Q. We’ll have a look at an example of those in a moment but if I could just refer you please to the permit to mine dated 19 November, so clearly the morning of the explosion.  That’s DAO.001.03563?

WITNESS REFERRED TO DOCUMENT DAO.001.03563
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Q. There’s another reference there to, “Do not mine roof or floor rock.”  Can you see that?  Down the very bottom a handwritten note?

A. Yes, I do.

Q. Was there some concern that that was occurring?

A. Yes, Mr Borichevsky had concern that we were digging into the floor as against the roof and spending time digging holes in the floor rather than mining coal.

Q. So that’s a production issue, was there any safety issue that related to extracting roof or floor rock?

A. Not that I’m aware of ma'am.

Q. To your knowledge did the presence of stone from the roof or floor cause any issue in relation to friction or ignition for example?

A. No, I’m sure the concern was with the amount of time that was spent “boiling up” is the term, and it was practised at Spring Creek, I believe, where they would dig a hole in the floor and then aim the water jet into that hole and break up any lumps that had washed into it.

Q. Lumps of coal?

A. Lumps of coal, yes.

Q. Move now please to an example of your handwritten notes, I think, which is DAO.025.21212.

WITNESS REFERRED TO DOCUMENT DAO.025.21212

Q. Now that’s your handwriting at the top, isn’t it?

A. It is.

Q. So dated 9 November 2010 and it’s a note to Peter, who I expect will be Peter O’Neill?

A. Yes, ma'am.

Q. The deputy, and it provides instructions as to extraction for that particular shift?

A. That's correct.

Q. And I take it that these notes were also an opportunity for directions to be given in terms of new procedures and sometimes safety issues.  You see at the bottom there, there’s a note from, I expect, Matt Coll, is that right?

A. Yes.

Q. Relating to a new procedure, a JSEA for the operating the monitor at a higher pressure?

A. That's correct.

Q. Can I show you another example please of one of your notes which is DAO.010.00415?

WITNESS REFERRED TO DOCUMENT DAO.010.00415

Q. Can we have perhaps the first two pages side-by-side please?  And again on the right-hand side at least is your handwritten notes to the crew?

A. It is.

Q. Dated, well for the weekend of 6 and 7 November?

A. That's correct.

Q. You didn’t work the weekends generally as I understand it, is that right?

A. Generally that's correct, but that is correct, I generally did not work the weekend.

Q. Right, the reason I’ve referred you to this one is because on page 4, there’s a reference there to shotfiring over that weekend?

A. There is.

Q. And as I understand it, there’s some confusion or looking back now, some confusion on your part in terms of the preparation of your witness statement, because at paragraph 74 onwards, you refer to the shotfiring carried out on the weekend of 6 and 7 November and you refer to that as being without your prior knowledge?

A. Yes.

1020

Q. I know you want to speak to that so go ahead.

A. I was unsure of the number of times that shotfiring had been carried out, this was just from my recollections and I thought that the 6th and 7th would've been the first.  When I was presented with this document obviously there was an occasion before this when shotfiring was carried out.

Q. And do you think now that the previous occasion is the one you're referring to which you weren't specifically aware it was going to happen until after the fact?

A. That's correct.

Q. In terms of shotfiring in panel 1 was there any specific procedure in place do you know or was it just governed by the mine’s overall shotfiring procedures?

A. That's right and that was done in compliance with the requirements.

Q. And the purpose of shotfiring in panel 1 was to loosen up the hard coal, is that right?

A. Yes, the short answer is yes.

Q. Yes.

A. The monitor had trouble at the distance across the seam of being able to penetrate and then break that coal but we were endeavouring to assist the monitoring process by pre-breaking.

Q. Now as I understand it from your evidence the shotfiring wasn’t actually successful in achieving that goal?

A. That's correct.

Q. And you’ve confirmed at paragraph 84 of your statement that although you had a discussion with Steve Ellis and Doug White on the morning of the explosion, that regard shotfiring, there was none planned or indeed occurred in panel 1 on the 19th of November?

A. That's right, there was none carried out.  Doug didn't give his authorisation for that to happen.

Q. Doug didn't did you say?

A. He did not authorise, yes.

Q. He did not authorise.  I want to move now to some questions about the monitor crews.  As I understand it at the time of the explosion there were four and each had a deputy, an operator and an off-sider, is that right?

A. That's correct.

Q. Do you know when it was that the full ramp up to four crews had begun

A. My best recollection it would've been early to mid-October.

Q. Were you responsible for the rostering of crews and the makeup of the crews or not?

A. Yes I was but I had assistance from other personnel in selecting people for the makeup of the crew.

Q. I understand you've read the evidence provided to the Commission by Stephen Wylie in his written statement and he refers to – my summary obviously, but he refers to a concern he had as a deputy that the hydro-crew that he worked with was comprised of relatively inexperienced miners and yet we know that the crew who died, who are Peter O'Neill, Keith Valli and Allan Dixon were all comparatively experienced miners.  Is that a co-incidence in terms of the makeup of the crews or not?

A. Yes ma'am there was no definite trying to load one crew up or whatever, it’s – with assistance there was sort of the best makeup we could get of blend of personnel.

Q. What do you say to Steve Wylie’s concerns and implicit criticism really that the men on his crew were inexperienced in terms of dealing with gas?  The operator didn't have a gas ticket for example and that he felt that that meant he had to spend effectively all his time in the panel during a shift.

A. No ma'am that's not the case.  He is correct with regard to him being the only person with a gas ticket, but if it was required for him to leave the panel to conduct other inspections the machine could be stood down to allow that to happen.
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Q. Did that occur, do you know?  Was the machine stopped or paused while he had to go and do his statutory duties?

A. I couldn't confirm that without questioning, you’ll have to question Stephen on that.

Q. Another issued that Mr Wylie raised that perhaps you can comment on is that as the deputy in the monitor panel that he was also required to cover what was described as outbye which as I understand it can be, is a term really for anything towards the –

A. Anything other than production area, yes.

Q. You agree that that’s quite a large area of the mine that the deputy was responsible for?

A. No, ma'am.  The whole mine was not large.

Q. No I acknowledge that, but in terms of Mr Wylie’s concerns in particular that he felt he needed to be at the monitor panel as much as he could, that it took some time for him to get round and do his other duties during the course of a shift.  Did you have any concerns about the fact that the deputy’s weren't dedicated just to the panel?

A. It would’ve been a preference for us to have a deputy dedicated full-time to the production panel, but if that couldn't be the case, as we couldn't, we only had a certain number of deputies, obtaining new deputies is a difficult task.

Q. So it was a staffing issue?

A. Staffing issue.

Q. Now there's a number of deputies reports where you have signed them off as hydro co-ordinator?

A. Yes ma'am, I sign them off to say that I have viewed those documents.

Q. Was that the hierarchy that was in place for the monitor panel, 'cos as I understand it generally a deputy’s report has to be sighted and signed off by the underviewer or undermanager?

A. That's correct.

Q. A number of them that have been provided to us for October and November for the panel were signed by you rather than by the underviewer or undermanager at the time?

A. It had become the custom for the statutory reports to be placed on my desk which is adjacent to the – well I was stationed in the same room as the undermanagers.  It was a matter of convenience I believe, that became their habit for the deputies to place them there.

Q. So that wasn’t at any instruction of yours or anyone else’s?

A. No ma'am.

Q. Do you know whether the undermanagers actually sighted those reports on an ongoing basis or not?

A. I would expect that they had but you’ll have question those people then.

Q. Because your role wasn’t as an underviewer, you weren't qualified to fulfil that in New Zealand, were you?

A. No it was not a statutory position, ma'am.

Q. No but you didn't have the qualifications necessary for it, did you, or did you?

A. That is also correct.

Q. I want to talk about training and we mentioned this briefly before but I just want you to confirm, thank you Ms Basher, confirm that you yourself have provided the Commission with a large number of training documents or modules, they’re called, which were prepared for the hydro-panel?

A. Yes ma’am.

Q. And just for the record those are documents CAC126 through to CAC133 I believe.  Now an example if we could bring it up, just perhaps the first page please, CAC0126.
WITNESS REFERRED TO DOCUMENT CAC0126

Q. And this is a reference to operator training module 1.  Are these the documents that you indicated before you had contributed towards?
A. That's correct, they are.
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Q. And just to summarise, there were documents prepared, there were three series of modules, the third series there were five within it, which relate to each sequence of the preparation and extraction process at panel 1, is that right?

A. Yes, ma'am.

Q. Now, to your knowledge was these modules provided to – was this training provided to all of the operators in the panel prior to, for example 19 November?

A. No, they had not all been.

Q. Why was that, can you say?

A. Just the opportunity to provide those people with the training.

Q. Would it be fair though that the opportunity was there in the sense that for one shift that crew could be trained rather than extracting or producing?

A. That’s a true statement, or correct statement, sorry.

Q. Can you comment on why that didn’t occur?

A. My belief is that training without having had prior familiarisation with something is not the best means of providing that training.  People, to have some knowledge of the environment and the conduct of the operation is beneficial to assist them with the understanding of the words or pictures or whatever provided in the teaching environment.

Q. Steve Wylie in his statement says that he’d been working on the monitor panel, albeit as a deputy, but from time to time operating it himself for about five or six weeks I think prior to the explosion, but hadn’t by that point received any of the module training that we know existed.

A. Yes, ma'am.

Q. Were there others in that situation, do you know?

A. Well, I believed that is the case, yes.

Q. What proportion of the people working in panel hadn’t received the formal training?

A. I would say 50%.

Q. How did you feel about that?

A. I had no particular concerns as to the wellbeing of those people, because to a large extent they were not involved with the – most of the training, most of the material in those training brochures deals with relocation of machinery, that is the main content and we weren’t moving the machine around on a regular basis.

Q. There’s also modules on start-up procedures and safety issues and so on, though?

A. There are.

Q. No references so far as I can tell to issues how to deal with ventilation or high gas situations?

A. That's correct.

Q. Do you know, was training given to any of the crews on how to deal with ventilation and gas issues at the panel face, or in the panel?

A. No, I don't know of any particular instruction modules that were given to them, but all people –

Q. What about on the job training or informal training?

A. No, I couldn't comment on that.  All I know is that they were all placed in there with deputies and other experienced people amongst them.

Q. I understand that you were with Matt Coll on the 3rd of November when the four men from Solid Energy came over and had a look at Pike’s hydro-panel?

A. That's correct.

Q. Were you part of the discussion which, I understand, occurred a couple of days later when according to Mr Coll’s evidence anyway that those members of Solid Energy spoke to Mr Coll about, or gave him some advice on techniques?  Were you part of that discussion, or not?

A. I don't recall being part of that discussion.

Q. To your recollection of events on the 3rd of November – Sorry, going back, did you go underground with the Solid Energy people and Matt Coll?

A. Yes, I did.
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Q. If we can have a look please at the email of Mr Peter Whittall’s TR.001.0194 on the screen.

WITNESS REFERRED TO DOCUMENT TR.001.0194

Q. If we can just expand perhaps on the content of it, you'll see that’s an email from Mr Whittall on the 4th of November to the board members and copied to Doug White.  And you'll see in the last paragraph, the fourth one from the bottom, “We had a visit from the senior Spring Creek management.  They concluded that our systems in cutting techniques were consistent with their own and had no significant advice to offer at this stage.  We are working on techniques and observing roof falls et cetera, et cetera and learning.”   How does that accord to your recollection of the visit by Solid Energy staff?

A. There were some helpful – just having their presence there and I think that was a good thing for us.  

Q. Yes my question really is that as I understand it, both Solid Energy and Mr Coll disagree with the comments that Mr Whittall has made in this email.  Can you shed any light on that or not?

A. No ma'am.

Q. You've said in your witness statement Mr Mason that there was pressure for production but that you cautioned that that shouldn’t be at the expense of safety, would that be...?

A. That's correct.

Q. You will have heard Mr Nishioka, Oki Nishioka’s evidence yesterday of his recollection of a meeting where you were asked a number of questions by others in management about the lack of production and that Mr Nishioka said that you weren't able to answer the concerns but he effectively backed you up.  Do you remember that meeting or discussion or not?

A. Not in detail no ma'am, I don’t have a clear recollection of it

Q. So are you able to assist us on what occurred in that meeting or any further than Mr Nishioka did or not?

A. That must have been before I was in the courtroom yesterday I believe.

Q. I’m sorry, all right we’ll move on from that.  I want to talk now briefly about the roof fall that happened on the early hours of the morning of the 30th of October and you weren't obviously at work at that time but I understand you were contacted about it at the time, is that right?

A. Well I don’t know whether it was the 30th or the 29th of October ma'am.

Q. I see, okay sorry my mistake.  

A. I’m pretty sure it was a Friday.

Q. Sorry?

A. I’m pretty sure it was a Friday.

Q. You're sure it was a Friday?

A. I’m not absolutely sure but I feel it was.

Q. Well if we could bring up please DAO.001.03301

WITNESS REFERRED TO DOCUMENT DAO.001.03301

Q. Which is a monitor report card dated 29 October, nightshift prepared by Steve Wylie.  Now this is an example of a document I think that the deputy’s also required to complete by Pike and I think was also used to assist in terms of assessing production rates and so on?
A. Yes ma'am, that's correct but it also assisted by the operator in filling out of that report.
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Q. Because we can see there it records obviously the activity and the amount of minutes spent on each of those?

A. Yes.

Q. And of course it’s obvious from that that we can see the roof cave-in, blew out stopping and the steps taken to ventilate?

A. Yes.

Q. Now there's a number of documents that relate to this night shift which are all dated 29 October and am I right that night shift will record the date on which the night shift commences?

A. Yes that is supposed to be, whether confusion and brains and it does at times 'cos a shift finishes on the actual day after.

Q. Yes, so it finishes in this case on the 30th?

A. The night shift runs from 7.00 pm of one day and finishes at 7.00 am the following day.

Q. Sorry, Mr Mason, just a second while I locate the document.  I’ll just move on and get you to look at DAO.001.00436, is an incident/accident form again dated 29 October?  It’s just going to come up on the screen in front of you.  See that there Mr Mason?

WITNESS REFERRED TO DOCUMENT DAO.001.00436

A. Yes I do.

Q. You'll see that it relates to panel 1 obviously and if we can, sorry Ms Basher, if we can go to the third page of that document which is actually /23, just put it beside if we can, sorry.  It relates obviously to the roof fall incident in panel 1?

A. Yes ma'am.

Q. And on the front page there you'll see that it’s referenced to production George Mason and S Ellis?

A. Yes.

Q. Did you have anything to do with the investigation into the rockfall on the 29th or 30th of October?

A. I was down there for a considerable amount of subsequent, to come into work.

Q. Is it you that completed this typed page that we see on the right?

A. No it was not.

Q. Do you know who did?

A. I would expect that that was Steve Wylie’s -

Q. His report?

A. - that was his modus operandi, so to speak. He would’ve attached –

Q. He would type out an incident, would he?

A. Yes.

Q. Well we can ask him about that.  If you could have a look at the second page of the document which is /22 Ms Basher?  This is the second page of the report, you'll see part way down a handwritten note there which I understand is from Mr Stephen Ellis referring to an extensive investigation and recovery?

A. Yes I see that.

Q. Can you shed some light onto the extensive investigation?

A. Not from recall I can't, no, ma'am.
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Q. Can you help us with what, if anything, was learned from this incident?  It was the first, obviously, significant rockfall or cave-in that you’d had in the panel.  Was there a review of what had occurred by yourself and others involved in the team?

A. The actions were taken as a result of that, the main things was the stopping in one cut-through, was upgraded and extended.  It had been blown clear as reported in the incident report, so it was built to a higher standard.

Q. Were ventilation or gas issues reviewed, processes reviewed?

A. I don’t believe so.

Q. You will have heard Mr Nishioka’s view yesterday in evidence that Pike, in his opinion, had no plan in how to deal with the goaf that was forming in panel 1.  What’s your view on that?  Was there a plan?

A. In what context do we mean ma'am?  How to deal with the goaf?

Q. Well, for example, was it intended to induce cave-in, or to want ideally for it to stand up until full extraction and sealing?

A. The expectation was that there would be falls within the goaf, but not cave-in, to the extent, the expectations were that it would only be falls within the first section of cover up to the island sandstones, yes.

Q. Yes.  So was the plan I take it then for the goaf to become inert of its own volition in terms of methane?

A. Yes, ma'am.

Q. Was that because there was concern at Pike that there be no subsidence on the surface for this very first bridging panel?

A. Yes.  It was a condition that we could not subside the surface.  That caused the limits of the width of the panel.  There was a desire not to have cave-in, substantial cave-in.

Q. So, do I take it that if this panel had been able to be fully extracted and then sealed off, that the plan was for this goaf of methane to continue for the life of the mine?  It would just simply be sealed and be sitting there as a void.  Is that right?

A. To a large extent, yes, ma'am, those seals would have to be substantial in their nature, because there would be water pressure on them.

Q. And also because of the proximity of this mined panel to – pit bottom for example, which is intended to be used for the life of the mine?

A. That's correct.

Q. Just to move briefly Mr Mason, I’m conscious of time, to the 19th of November, the day of the explosion.  Were you working that day?

A. I was.

Q. Can you recall now what it was that the hydro-crew specifically were to be doing that afternoon, the afternoon shift?

A. The shift was dayshift that were on.

Q. Sorry, yes.

A. They had started work at 7.00 am in the morning and they were attending general maintenance in the panel whilst awaiting repairs to be effected at the wash plant.  When those repairs were complete and the support systems were up and running, they would commence mining coal.

Q. If I could get you to briefly look, finally actually, look at a map that has been included in Mr Steve Wylie’s statement, the first one, which has a WYL number – SW2.  See that diagram there in front of you?

A. I do.
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Q. In fact it’s almost identical to one that’s contained in your own statement at page 15 although the references are different.  How does this accord Mr Mason with your recollection of the size of the goaf as of 19 November?  I know this isn't to scale but are you able to comment on the dimensions of the goaf?

A. Yes I am.

Q. How, or tell us what you believe how big the goaf was on the 19th.

A. We (inaudible 10:51:02) had from the initial points 18 to 20 metres directly in by along the intake air road.

Q. Yes.

A. So that’s 18 metres.  We had five metres of roadway then there was a six metre lift taken off.

Q. To the right?

A. To the left.

Q. To the left.

A. Taken off at the pillar yeah.  At that stage we still hadn't been advised that we could mine to the right-hand side of the panel.  So I’m talking about in terms of depth of or length of the goaf then we retreated another 12 metres so that’s 12, 18, 23 41 metres, 41 to 43 metres in length.

Q. In length yes.

A. Initially the width of the panel was 35 metres.  There were 30 metre centres with another five metres being two and a half metres either side of centre.

Q. Yes.

A. The area shown as, “I,” I believe, I don’t think it’s as wide as that at the inbye end.  That's showing that coal was extracted on the right-hand side right from the outset and that’s not correct.  But in places down at on the right-hand side of the diagram at, “C,” that would be accurate so the width there would be 45 metres.  I approximate that that distance to the right from the intake roadways would have been about 10 metres.

Q. To the right of the intake?

A. Yes.

Q. Where the monitor is located in that diagram?

A. Yes, so we have a distance of, length of 41 to 43 metres and a maximum width at the outbye end there being 45 metres.

Q. At that point?

A. Yes.

THE COMMISSION ADDRESSES COUNSEL – APPLICATIONS FOR CROSS‑EXAMINATION OF WITNESS – ALL GRANTED

cross-examination:   MR HAMPTON

Q. Mr Mason, have you got your statement of evidence with you up there?

A. I do sir, yes.

A. I’m just going to go through some of it with you for a start.  What role do you currently fulfil for the company in receivership, Pike River Coal in receivership?  What’s your role there now? 
A. I'm the mining co-ordinator, sir.
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Q. The mining?

A. Co-ordinator.

Q. I take it you still had not got any certificates of competence, you haven't regained certificates of competence in New Zealand?

A. I've never had them in New Zealand, sir.

Q. So you hadn't gained them since the event of a year ago?

A. That's correct.

Q. You say in your statement that you left Manawatu in 1995 and between ’95 and 2007 what roles, what jobs were you performing, just in a general sense, what industries were you involved in, trades or industry?

A. You surprise me with your question sir.  But if you need to know that’s fine.  I worked as a fisherman, professional fisherman.  I ended up owning my own business in that for a while, after I got my certificates and bought licences and a boat.  I then worked in the alumina industry in a refinery converting bauxite to alumina powder.

Q. 2007/2008 you say in your statement you worked for Coalrock Contractors at Oki North.  What was your role there please?

A. I started back in the coal mine industry as an underground miner and I was mainly involved with installation of secondary roof supports.  I was then transferred across to another mine and promoted to supervisor in charge of building installations.

Q. And is that the Goonyella Mine?

A. No sir that was Grasstree Mine?

Q. Grasstree, right.  And how long then were you at the Goonyella Mine which you mentioned in paragraph 4 of your statement?

A. I was at North Goonyella Mine for some 18 months in a role of development co-ordinator and outbye co-ordinator.

Q. And Mr White’s position at that mine at that stage was what, Doug White’s position?

A. He didn't have a position at the mine, he worked for the company that owned the mine.  He came to the mine on a relief basis on occasion.

Q. Can I get you to look please at a section of your statement of evidence, paragraphs 13 to 17 which is headed personal training for my function?

A. Can you just take me into that again please sir, pages?

Q. It’s page, I wonder Ms Basher is it easier if we put it up then please?  MAS0001/5, it’s paragraphs 13 to 17?

A. Thank you.

WITNESS REFERRED TO DOCUMENT MAS0001/5

Q. And in 13 you talk about receiving no formal training and receiving on the job training and the training being informal.  

A. Yes, sir.

Q. Was there any documents provided to you at all in terms of training?

A. Mr Nishioka gave me quite a number of documents sir, yes.
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Q. We’ll come back to Mr Nishioka, aside from him, Pike River management, did they supply you any training materials at all, for your own training?
A. They gave me some documentation with regard to risk assessment that’d been conducted prior to my arrival at the operation.  I went through the induction training but not with regard to the hydromining process, no.

Q. So you were supplied with nothing from management at all about hydromining?

A. Not that I recall.

Q. Did you do any reading of your own, any research of your own about hydromining?

A. I’d endeavoured to do so before I came, when I first became aware that it was hydromining co-ordinator’s role and I couldn't find a great deal on the Internet about it, no.

Q. Did you find anything at all that was of use to you in training yourself for this role you were going to take?

A. No, I did not.  I couldn't find what I was searching for.

Q. Paragraph 14, you say, “I was a little out of my depth because of my lack of knowledge of the hydro-machinery and equipment.”

A. Yes.

Q. “Out of your depth” in what sense please Mr Mason, I just want to get a feel for what you’re talking about there?

A. At that point in time Pike River was a very busy place.  There were a lot of people and a lot of things going on.  There were many systems being, they were in place or being put into place, it was – yeah, a lot of events that made me feel, I guess overwhelmed to some extent.

Q. And was that feeling of out of depth, being overwhelmed, was that something that carried on all the way through your employment in Pike, up until the 19th of November?

A. No, sir, I became more acquainted with things as time progressed.

Q. Did you still feel somewhat overwhelmed or were those feelings completely gone?

A. I couldn't say they were completely gone, but I was much more comfortable.
Q. Did you hear Mr Craig Smith from Solid Energy give evidence earlier on this week, Mr Mason?

A. No, I did not.

Q. Mr Craig Smith in his evidence, and if we could get it up please Ms Basher, SOL446723/32?

WITNESS REFERRED TO DOCUMENT SOL446723/32

Q. At paragraph 109, and relating events of a visit by Spring Creek personnel to Pike on the 3rd of November 2010, and you’ve told us about that visit.  You know about that visit, don’t you?

A. Yes, I’ve commented on it.

Q. At paragraph 109, said, as you can read, “The lack of experience and qualified staff at Pike River with knowledge about hydraulic mining was apparent.  It was clear that PRC needed more information about hydraulic mining and advice on how it could improve production.  George Mason appeared out of his depth.  For example, one of George’s managers told him to go along with the SEN group as he might learn something.”  Two things, first the general part, what do you say as to the comments about lack of experienced and qualified staff at Pike with regards knowledge of hydromining?  Is that an accurate statement?
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A. No I don’t believe so sir, I don’t think it’s completely accurate.  There would be a number of people out there who had prior experience with hydromining.

Q. Not completely accurate, would you agree then with the second part where he says, “Needed more information about hydromining and advice on how it could improve production.”  Do you agree with them about that comment?

A. I could agree that everybody has an opportunity or a need to gain more information.

Q. Was there a concern in your mind about the number of Cleanskins’, inexperienced men that were working in this mine?

A. It’s a very difficult position to be in and I assure you sir that having a large ratio of new miners, yes there was concern.

Q. There was concern in your mind?

A. Yes sir.

Q. Did you express those concerns to management above you about the ratio of inexperience to experience?

A. I didn't need to sir, everybody was aware of that.

Q. What do you think the appropriate ratio of inexperienced to experienced miners is given your past in the, your record in the industry, your past experience in the industry?

A. Yeah I would be happy with a ratio of four to one.

Q. Four experienced to one inexperienced?

A. Yes sir.

Q. And in Pike?

A. But that’s a notional thought off the top of my head but yes.

Q. And in Pike, what was the ration?

A. I’m not exactly sure.  There were a large number of inexperienced people, Cleanskins.

Q. It was almost the reverse wasn’t it?  One to four?

A. I’m not going to argue with you, if you know that’s the facts, that’s the facts sir, I...

Q. All right the second part of that statement of Mr Smith’s, “George Mason appeared out of his depth, for example one of George’s managers told him to go along with the Solid Energy group because he might learn something.”   Do you think that’s fair comment as to your position as at the 3rd of November 2010?

A. I felt that the gentlemen, who came across to the mine from Spring Creek were much superior to myself in their knowledge and ability with regard to hydromining.  I have made comment myself in my own statement as to that state.

Q. Following that visit and recognising as just told us –

A. But I would say sir, yeah, I spent a lot of years in the coalmining industry and take hydromining as a particular field of mining.  I feel I am at ease with the mining process, the extraction process but not so much with the particular machinery involved in that process.

Q. Given what you've told us about how you felt compared with the Spring Creek men you met on the 3rd November, did you express to management any concerns about your perception of your lesser knowledge compared with theirs?

A. No I did not but the upper management were aware of my lack of knowledge with regard to the hydromining.

Q. And those levels of management being who?

A. Well I had a phone interview with Peter Whittall and Doug White.
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Q. Mr Nishioka yesterday told the Commission and it’s 3549, when he was shown some methane readings, some graphs taken from the auxiliary fan shaft, expressed the view that the one time he asked for readings, he asked you for a printout of the gas reading chart, but “he”, meaning you, George Mason, “didn’t know, you know, how to print it out, so I didn’t get it, you know, the record.”

A. I recall that being part of his evidence.

Q. You heard his evidence, you heard him say that yesterday?

A. Yes.

Q. Did you have a difficulty in accessing yourself methane record printouts from the computer?

A. Yes, sir, at that point in time and still to this time it’s difficult for me to do that, get that information from the computer.

Q. Is that because of the computer system or your own – and I’m a dinosaur Mr Mason in terms of computers, but is it because of your own lack of experience with computers?

A. With that particular setup, sir, yes.

Q. Did you ever express concern to management that you couldn't access the methane readings?

A. No, I did not.

Q. Why not?

A. Pass.  I could get somebody to get that information for me.

Q. Did you do so?

A. No, I did not.

Q. Why not?

A. Because I was aware of what was happening within the mine without referring to a graph.

Q. Paragraph 16 of your statement of evidence, you say that, “Arrangements had been made for me to visit and view the hydromining operation at Spring Creek to enhance my knowledge of the procedures and equipment.  As it transpired I never actually made that visit.”  You were there at Pike for some three months before the explosion.  Why didn’t you make the visit to Spring Creek?

A. There was – I can’t recall exactly what the issues were, but there were things that came up on the two dates that had been previously arranged.

Q.   Ms Beaton has discussed various documents and SOPs and TARPs and so on with you over the last afternoon and this morning.  Did it ever concern you that you weren’t seeing SOPs and TARPs and other documents in relation to hydromining?

A. These things were being worked on and developed.  I was aware that things were happening in that regard.

Q. Yes, but you weren’t having input into them, from what you say?

A. Not everything I wasn’t, that's correct.

Q. Well, you were in-charge of the hydromining.  Was it of concern to you at all that in that position, you’re not being given the documentation, being involved in the evolving documentation?

A. No, sir, I was still learning my way around the system.

COMMISSION adjourns:
11.15 am

coMMISSION resumes:
11.33 am

cross-examination continues:  MR HAMPTON

Q. Mr Mason can I take you to paragraph 28 of your statement please, and Ms Basher, if we could put it up MAS0001/8, thank you?

WITNESS REFERRED TO DOCUMENT MAS0001/8

Q. At paragraph 28 you say a barrier with a lockable gate was constructed across the return and you refer to that little plan that’s now on the screen.  So just looking at that, is that the barrier brackets prevent access that we can see on the left-hand side of that diagram?

A. That's correct.

Q. And I understood from Solid Energy’s Mr Smith and perhaps from you this morning as well, that the stopping marked through the number 1 cut-through was that padlocked as well?

A. That's correct.

Q. And the reasons for locking both those gateways?

A. To prevent inadvertent access into the return whilst monitoring operations were in progress.

Q. In your experience, have you locked off gateways like this in other mines?

A. Not in my experience but I've been in mines where that is a practice, yes.

Q. Was that because of concern that miners and contractors underground weren't getting proper training about not accessing and not working in return airways?

A. No sir, it’s to prevent access into that return, inadvertent access so that anybody who needed to go into that return would have to get the deputy’s permission to gain access to those roadways.  A safeguard.
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Q. Was that of your initiative or did you discuss it with someone else?

A. That was my initiative sir.

Q. And what relaying of that locking the gateways, what relaying of that, was there upwards to management by you?

A. The upper management were aware of the installation sir.

Q. And down to the men, what knowledge went down to the men about it?

A. Yes, people were aware that that had been put in place.

Q. How were they made aware please?

A. By their presence in their area sir.

Q. Was there any formal advice put out to the men that these two gateways were being padlocked and that only deputies would have the keys?

A. I’m not sure on the answer, I’m not sure that it was a general or a specific address, no.

Q. The methane sensors in that return, they were electrically operated?

A. They were real time sensors, yes sir, electrically.

Q. But not with any battery backup?

A. I’m not aware whether they had batter backup or not sir.

Q. Electricity supply was a continuing concern in this mine wasn’t it?  It was fluctuating and would go off from time to time?

A. The power supply to the whole mine site?

Q. The power supply, yes.

A. Yeah I’m not really that – no I don’t believe so.
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Q. Just briefly if I could take you to paragraphs 56 and following /14 if I could please Ms Basher.  Just about the goaf briefly.  I take it from what you said earlier to Ms Beaton, that there was no plan and no TARP created for the sealing of the goaf, is that right?

A. No formal plan that I’m aware of.

Q. And you were thinking about it, were you?

A. Yes, sir, that was one of the items on my mind.

Q. What means of monitoring were you going to put in place to find out what the gas levels were beyond the seal?

A. Inbye of the seal, you mean?

Q. Inbye of the seal.  What did you have in mind was going to be put in place there to measure and monitor gas behind the seal?

A. There would be pipes embedded into the seal which will allow us to draw samples from within the goaf, the sealed off goaf.

Q. So a manual drawing of samples?

A. That could be extended to a tube-bundle system at some point in the future, when that was available.

Q. Did you discuss with anyone the availability or otherwise of a tube‑bundle?

A. I had discussions with Mine Manager Doug White, about there being no tube-bundle system there.

Q. Was the lack of a tube-bundle a concern to you?

A. It would’ve been a better option, or it would’ve been a good option to have, yes.

Q. What did you say to Doug White about it?  What was your view about it?

A. Doug conveyed to me that application had been made in the budget for the purchase or rental of a tube-bundle system and that had been removed from the budget.

Q. Were you worried about that?

A. It’s nothing that I could influence, so there’s no need for me to worry about that.
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Q. Briefly on shotfiring from paragraphs 74 on, so if I could have up please Ms Basher /17.  First you say in your paragraph 74 you had no shotfiring qualifications or experience?

A. I have shotfiring experience but no qualifications.  Sir, the experience that I have had is in open cut operation which is not underground, it’s vastly different.

Q. Paragraph 76, that shotfiring that you mention there of 6th, 7th of November and you not knowing of it, you've got the date wrong for that, have you?

A. I believe that to be the case, sir.

Q. So was there some shotfiring previous to the 6th, 7th of November that took place that you were unaware of?

A. I believe that to be the case.

Q. Just dealing then with the 6th, 7th of November that you now accept you were aware of, was there a risk assessment done for that particular one, do you know?

A. Not that I'm aware of sir. 

Q. Shouldn't a risk assessment be done for shotfiring underground Mr Mason?

A. I believe that the main priority is to conduct those operations in compliance with the requirements of shotfiring as in the coalmining regulations.

Q. Shouldn't a risk assessment be done?

A. It would be advantageous in identifying any particular risks, abnormal to normal shotfiring.

Q. So having seen those documents for 6th, 7th of November was it you who gave directions at to where, what side of the ribs the shots should be placed?

A. I believe I made mentioned that they needed to be in a particular place, yes.  Prior to that I understand the shots were fired in the floor coal as against the rib coal.

Q. And when it came to the, as we see at paragraph 82, when it came to the 13th, 14th of November, you instructed that the holes and the explosives be placed in the rib on the left hand end of the fender.  That’s what you’re saying?

A. That's correct, yes.

Q. Under what or whose authority were you giving that instruction Mr Mason, as to where the shots were to be placed?

A. It’s just a logical thing that we were endeavouring to break the coal that couldn't be mined successfully with the monitor.
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Q. Did you discuss it up the chain of management with anyone where the shots were to be placed?

A. No sir.

Q. You didn't discuss with the statutory position holder, the underground manager?

A. No I did not.

Q. Why not?

A. When I entered the area where the drilling was being conducted, and saw that the holes were being drilled in the floor, it was logical to me that they needed to be drilled in the rib.

Q. So the crew were drilling holes in a particular place and you told them to stop that and drill it somewhere else, am I right?

A. I did.

Q. Is that the position?

A. That is.

Q. Do you know why it was then that the shotfiring that took place before the weekend of 6, 7th November, the first one you were not aware of, how that came to take place without it being drawn to your attention that it was to occur?

A. No I do not.

Q. Did you make enquiry as to why that had taken place without you being aware of it

A. No I did not.

Q. Again, why not if it was of concern to you or you were, “Uncomfortable about it,” sorry, using your words.

A. Obviously the instruction for that to happen would've been made by the manager of the mine and I did not feel that he needed to be questioned.

Q. Well you say, “obviously,” did you check that in fact it was the manager who’d done it and it wasn’t just someone acting of their volition, getting impatient and going ahead and doing it?

A. That’s not allowable sir.

Q. But you didn't check?

A. No I did not sir.

Q. Paragraph 83, you conclude that paragraph by saying, “You were advised during the following week that this attempt,” that’s the 13th,14th of November, “had also failed to loosen the coal,” and then if we go over the page /18 please Ms Basher, para 84 you say, “You were having discussions with Steve Ellis and Doug White in relation to whether we would shotfire in the hydro-panel for a third time,” and what you've now told us, this will be the fourth time, wouldn't it?

A. Yes sir.

Q. “The following weekend there was never intention to shotfiring in the hydro-panel on the 19th of November.  Any shotfiring there was going to be done on the weekend.”  On the 19th was the hydro-monitor crew, they weren't actually operating that day were they, the afternoon shift?

A. There was not an afternoon shift sir.

Q. Sorry the dayshift.

A. The dayshift, yes.  No they weren't operating.  They were to commence operation once the services had been re-established to allow that to happen.

Q. Had you been underground at all on the 19th yourself?

A. I don’t believe that I was underground on that day.

Q. Had you discussed with the crew on that day at all about the prospect of shotfiring over the weekend?

A. I don’t believe I did, no.
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Q. Paragraph 92 if you would please, /19, where you talk about the methane accumulating in the back of the goaf and you conclude by saying, you “believed that ventilation after the main fan was operational would cope with this volume of methane.”  What did you base that belief of yours on Mr Mason, please?

A. The increased volume of air that was available was considerable.  We had to regulate the return airway to bring the volume that was passing through the district down to an acceptable level.

Q. Was there any actual ventilation study done as to whether that would deal with the volume of methane that would come down if there was a collapse?

A. Not that I’m aware of.

Q. Shouldn't there have been one done to make sure that the ventilation would be able to cope?

A. I feel confident that the amount of air that was being drawn through the mine would have diluted it.

Q. You don’t answer my question sir.  Don’t you think there should’ve been one, a proper study done?

A. A study would’ve verified that, yes.

Q. Your paragraph 93, the staff reporting line, Ms Basher asked you a little bit about Mr Wylie’s statements – sorry, Ms Beaton, I’m sorry, I apologise to both of them, you respective woman, thank you.  I wonder if I could have up please Ms Basher – I’ll get it right this time – FAM00056/4?

WITNESS REFERRED TO DOCUMENT FAM00056/4

Q. And if you could highlight please paragraphs 21 and 22 please Ms Basher?  Now this is what Mr Wylie has said, “The mine undermanager is in charge of the mine.”  Do you agree with that?

A. I do.

Q. Then he says, “But the monitor deputy reported directly to the hydro co‑ordinator George Mason, do you agree with that?

A. They supplied me with information regarding the operation in there sir, yes.  I gave them instruction with regard to tasks that were to be carried out in the area.

Q. Were the deputies told to report directly to you?

A. I’m not sure about that, whether they were or were not.

1155

Q. As far as they knew at that time the undermanager had no say in the hydro operations.  Is that correct?

A. In as far as what was being conducted in there, that is correct, but he has statutory responsibilities for the area.

Q. What section of the deputy’s reports did you sign, where did you sign on them?

A. Just down in the bottom right-hand corner I believe.

Q. I wonder we could just put it up for a moment Ms Basher?  It’s DAO.001.02837/1?

WITNESS REFERRED TO DOCUMENT DAO.001.02837/1

Q. So looking in the bottom right-hand corner, that’s your signature there as shift co-ordinator, is that it?

A. It’s alongside that box, yes, sir.  But I was not the shift co-ordinator.

Q. After you'd signed them did you put them on the forms, did you put them onto the undermanagers to sign?

A. I didn't put them onto their desk, no.  There was a box where they resided.

Q. A box where?

A. On the wall in the office.

Q. So you signed them off and they weren't handed on to the undermanager?

A. I didn't hand them on, no.

Q. Now when was it that you came to sign them off please Mr Mason, were you instructed to do so or did you do it of your own volition?

A. I was not given instruction.

Q. You just did it?

A. Sir, yes.

Q. I wonder Ms Basher if I could have up again FAM00056/1 please?  Mr Wylie’s statement, paragraph 22?

WITNESS REFERRED TO DOCUMENT FAM00056/1

Q. Mr Wylie seemed to be of the view that you had the necessary tickets.  Do you see that?

A. I see that.

Q. Why would he have been of that view do you know Mr Mason?

A. No I do not.  I have never purported or gave any indication that I did and in my resumes I make mention of the fact that I don’t have statutory tickets.

Q. But he wouldn’t have access, the men under you wouldn’t have access to your resume, would they?

A. I don't believe they would.

Q. The fact that you were signing off their deputies, their statutory reports, would that give them the idea that you had your necessary certificates?

A. I don't think so.

Q. Were you ever aware at all that the men underground thought you had the necessary tickets?

A. No.

Q. Did you tell any of the men underground that you didn't have the tickets?

A. I don’t, I couldn't say specifically that I talked with the underground men but I did talk about not having tickets.

Q. To who?

A. Just in general conversation, I could not identify particular people, sir.

Q. Paragraph 107 of your statement please MAS0001/21 please Ms Basher?

WITNESS REFERRED TO DOCUMENT MAS0001/21

1200
Q. You altered the number of times you went underground each week and you say, “On occasions I went to other areas of the mine.”

A. That's correct.

Q. “I would consider stone dusting in other areas of the mine to be of a fair standard.”

A. Yes.

Q. Does that indicate the use of the word, “Fair,” but it wasn’t, the stone dusting generally wasn’t up to scratch in your view?

A. No it means what it says sir.

Q. It was fair?

A. Yes.

Q. It was improved in the weeks preceding the explosion?

A. That’s also correct.

Q. You go to say, “I'd rather not comment on aspects of the mine outside the hydro-panels.”  What were you being asked about and what was your reluctance, what were the topics you were reluctant to talk about given that you were underground from time to time and went into other areas of the mine?

A. I wasn’t being asked about any other – that was a statement I made after I was questioned about the stone dusting and I just said, “I would rather not talk about other areas of the mine, they weren't my responsibility.”

Q. Did you have any concerns yourself as to the standards of say of maintenance and housekeeping within the mine?

A. I was not overly concerned.  There was standards seemed to be on average with other operations that I have observed.

Q. Were you concerned about the absence of smoke lines and directional indicators?

A. There were some within the mine sir.

Q. Were you concerned about those matters, the absence in certain places of indicators and smoke lines?

A. I was not concerned with the absence of them in the monitor panel because there is only one means available for ingress and egress unless you have deputy’s key.

Q. Were you concerned about the absence of any other second egress?

A. To the whole mine?

Q. Yes.

A. I was not completely comfortable with that situation sir, not used to that.

Q. Did you hear Mr Nishioka give evidence yesterday about some of his concerns in relation to this mine?

A. I did.

Q. And in particular and it’s at pages 3558 and 9 of the transcript.  He related as to talking to you and giving you his views as to concerns about the high methane concentrations underground, the lack of reliability about ventilation, his concerns of a possible explosion?  Did he talk to you about those matters Mr Mason?

A. I don’t recall that being as specific as that.  I recall the concern about the methane content due to the lack of sufficient ventilation quantity.

Q. So he did express that concern.

A. He did.

Q. High methane content and the lack of proper ventilation, yes?

A. Well what I understood him to be saying because Oki’s difficult to comprehend, his speech at times, but I understood him, his concern was with the quantity of ventilation that was available not when there was only the – before the Commission of the underground fan, the main fan.
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Q. Did he express that concern to you just before he left the mine itself?

A. I cannot recall him expressing that concern at that point in time.

Q. But whenever it was, and whatever it was, you didn’t communicate those concerns on up the chain to anyone else, is that how I understand your evidence yesterday?

A. That's correct, sir.

Q. Why not?  Why didn’t you pass it on?

A. Because I understood that the situation was being addressed.  In my mind whether you’re operating a continuous miner in development or hydro-panel, you need a quantity of air to ventilate the panel where it’s operating, either one of those, so whether it’s hydro or continuous miner panel, or a longwall operation, each draws their required quantity of air.

Q. I’ve asked you several times about whether you communicated things on to people, arising out of Moura No 2 in August ’94, wasn’t that one of the criticisms and recommendations relating to communication, failure to communicate things to management?

A. I believe it is, was.

Q. And you were the undermanager in charge on 7th August ’94 in relation to Moura No 2?

A. That's correct.

Q. And in July 1986 you were undermanager at the time of Moura 4?

A. I was.

cross-examination:  mr davidson
Q. Mr Mason, I’m just going to ask Ms Basher to bring up MAS0001/8 which is from your brief, it’s your GM3.  It’s that figure that’s in your brief, so you can look at the screen, or you can look at your hardcopy.

WITNESS REFERRED TO DOCUMENT MAS0001/8

Q. Now there’s a notation there marked “Wing deflect airflow towards the bottom left.  It’s where the return air comes out into the main return.”  Do you see that?

A. I do, sir.

Q. And were you there when that was installed?

A. That wing was installed at my instruction, sir, yes, I was there.

Q. And was that something put in by, I think, Dean Jamieson and Matt Birchfield?

A. Say again please sir.

Q. That was installed by Dean Jamieson and Matt Birchfield, is that right?

A. I don't believe so.

Q. Who did install it?

A. There are a number of people who worked on that.  I don't recall either of those people being there.

Q. I’m only putting it to you because I’m going to refer to the Commission a brief which refers to Mr Birchfield assisting Mr Jamieson construct that stopping?

A. They may have done some work on it when I wasn’t there, sir, on a different shift but.
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Q. Just for completeness, who do you think built it?

A. I cannot recall the exact people but I do know that those people weren't there when I was there.

Q. You instructed that be built.  Is that right?

A. Yes.

Q. And the reason?

A. It was, the reason is that that panel’s design is not a good means of influencing air to run around the panel.  It is in obtuse angle to the return and the natural course for the ventilation to try and take is the reverse direction of the return airflow in the sea heading.  So there's a lot of turbulence caused at that intersection and interferes with the natural flow of air.  But that wing was established to try and direct the air coming out of the monitor panel as the same direction as the air flowing down the main return.

Q. Was that done after the new main fan was commissioned or before?

A. No sir, prior.

Q. Any idea when?

A. No but would be able to identify the date through some –

Q. And would did you draw up the deflection door, I’ll call it, did you draw that up, the design?

A. I was down there and assisted with instructions on how to construct it.

Q. So to be quite sure of this point, this was done before the new fan was operational, you're saying, you're sure of that?

A. I'm fairly confident but no I couldn't be exactly sure.

Q. Now it’s an open question Mr Mason –

A. Yeah.

Q. – and I don't know the answer but –

A. I don’t either.

Q. – I'm putting to you that is it possible that this was done after the new fan was commissioned in much more velocity was achieved in the ventilation circuit?

A. I'm sorry, I can't be more specific than…

Q. Now the second issue is the sensor or sensors that we know are in the return?

A. Yes.

Q. In this panel and we have the two sensors.  One which read to the guzzler and one which read to the control room?

A. There was two that read to the control room, one was methane, one was CO.

Q. Now in the period leading up to the 19th of November, in the, we’ll take November, just from the 1st to the 19th of November.  The record shows from time to time there was a main fan trip, the fan was down for periods of time.  Do you recall that?

A. Yes.

Q. Do you recall gassings out or a gassing out in the return in the hydro panel during that period?

A. No I don't recall the gassing out in the return.

Q. If the sensor which read to 5%, we agree on that, do we?

A. Yes, yes.

Q. If that reached that 5%, so the sensor gassed out at that level, who would reset it?

A. The deputy.

Q. Would the electrician be involved?

A. No.

Q. Would you necessarily know about it?

A. Not necessarily unless it was reported.
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Q. So do you know as at the 19th of November whether the sensor, re methane in the return in the hydro-panel was being recorded in the control room, do you know?

A. My apologies I – when you were talking about being reset, I thought you were referring to the one that was read at the guzzler but no, no I do not know.

Q. As far as you're concerned, whose responsibility is it to ensure that the sensor is reading correctly or reading at the control room?

A. Those sensors were largely under the control of the maintenance department as I understand, they were responsible for the weekly calibrations on them and conduct of any maintenance on them.  Other than that it would be the statutory official in charge of the area that would be responsible for those units.

Q. And that would be different officials at different times, is that right?

A. That's correct.

Q. Now I'll come back just before we finish and I’m hoping we’ll get this done in half an hour Mr Mason, I just want to go back to when you came to Pike, your evidence is that when you were interviewed, first by phone and then here at Pike I think?

A. That's correct.

Q. No concern was expressed about your lack of hydro experience, that’s your evidence?

A. Yes.

Q. Did the topic come up for discussion?

A. Yes when it was first indicated to me that it was the actual hydro-co-ordinator’s role rather than a general mining co-ordinator’s role.

Q. You pointed that out that you had no experience?

A. Yes.

Q. Was your own history in mining explored by the people who interviewed you?

A. That was all on my resume sir.

Q. And did you know any of the people who interviewed you from Australia?

A. I knew Doug White briefly.

Q. And whereabouts was that?

A. At the North Goonyella operation sir.

Q. Now your evidence is that lack of hydro experience was no impediment because you were told that there’d be other experts onsite who would help you, that’s your evidence?

A. Yes sir.

Q. And that over time you'd become in charge but, and you'd learn all you could in the meantime though?

A. Yes.

Q. Now if your evidence – we try and put dates around these things happening, you began on the 23rd of August and your induction was delayed for three weeks while numbers were assembled for induction?

A. I believe so.  I believe that was the time frame.

Q. Yes and then you had a week’s induction, so it’s by the 20th of September or thereabouts that you are inducted?

A. Yes.

Q. But there's nothing in hydro in that time and Mr Nishioka’s evidence is that the first start-up if you like, the first time everything’s turned on in the hydro is on the 19th of September that right?  

A. Mmm.

Q. So that seems to indicate you were inducted about the time that the monitor starts it work?

A. Well I might’ve been wrong in that time frame, it might’ve only been two weeks but I felt it was prior to the start-up of the hydro-panel, I’m not actually sure.

Q. It’s not a criticism Mr Mason. 

A. No I understand that. 
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Q. It just seems very clear that you in fact completed your induction about the time of the start-up or very shortly before?

A. Yes.

Q. And in that time you had no training on hydro as such at all?

A. Very little, yes.

Q. Now you talk about a team as were around you in the hydro-panel.  I’m just going to give their surnames and to move as quickly as I can.  There was Messrs van Rooyen, Borichevsky, Coll, Moynihan, Oki Nishioka and Mr Ellis when he turned up eventually.  That’s the team you describe?

A. Yeah, I don’t think Mr Ellis was in the team to all that great an extent.

Q. No, he came in really a bit later on didn’t he?  You were reporting to him eventually?

A. Yes.

Q. Now, Mr Coll in that group, had been at Spring Creek, hadn’t he?

A. Yes.

Q. Matt Coll, and his evidence and I just refer to the record in his paragraph 21, is about this time, about the time of the start-up, he begins to phase out at Pike River, reducing to three days per week and doing two days per week at Spring Creek.  Do you remember that being the case?  It’s his evidence.

A. I thought it was a little later than that.

Q. Well, the point is, in this team the man with experience is actually not full-time at Pike River, he is about this time or shortly afterward, starting to phase away.  You do remember that though, don’t you?

A. Yes.

Q. And his evidence is that, paragraphs 23 and 23, is that Doug White said to him to teach you everything that he knew, that’s what he tells the Commission, but his evidence also is that extraction mining process was not his expertise.  Now, were you aware of that?

A. To some extent I was, yes.

Q. So, who is it in that team of experts that are going to back you up, who really had the hydro knowledge of the panel extraction process?  Who was it?

A. I’ll just take you back one step if I can, please.  Mr van Rooyen didn’t – it was his department that was involved rather than Pieter so much, more Greg Borichevsky.  I’d just like to identify that point.

Q. Yes, thank you.

A. But, no that only leaves Oki.

Q. Who left a month after the first start-up on the 19th?

A. That's correct.

Q. The truth is, apart from what assistance you could get from people who had done a bit of hydromining, who were in junior positions to you, there was no experienced expert team around you at all, was there?

A. Well, not once Oki left, that's correct.

Q. He was really your main man?

A. He’s – yes.

Q. So when he spoke to you about his concerns as to safety, you’d really be listening?

A. I took heed of what he said, yes.

Q. Now the other – before we just move off this list of people, in your evidence and I’ll just refer to the paragraph 34, I don’t need it up.  You said, “At commencement of the hydromining I took charge.”  That’s your brief.  So you mean by that, you became the boss at the moment the hydromining actually began?

A. I was still being guided largely by the people that were there at the time and if that’s the way I put it, I didn’t, or wouldn't have meant that.  I guess in an official sense, yes, but I was still being guided largely by other people.
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Q. And there can't be criticism of you for this Mr Mason, it’s not my point?

A. I understand that.

Q. Just that you say and it seems to be you were the boss of the hydromining operation and the panel as of start up and you'd been here about four weeks and you've just been inducted and trained in hydromining, that seems to be the essence of it.  Is that correct?

A. It’s easy to draw that conclusion, yes, simple.

Q. And the other thing that seems to have fallen off the team or a person according to your same passage of evidence is that Mr Moynihan dropped out of that team when you took charge of the operation, that’s what your paragraph 34 says?

A. Mmm, I, yes, I don't think that is entirely accurate because he was still involved.  We were drawing up ideas of how to re-arrange the operation, so conduct trials at different angles of attack on the –

Q. Did he drop down at project manager about the time you took over?

A. I know that’s what it says sir but I'm not sure that that is completely accurate.  He may have a different point of view.

Q. Well we’ve just sort of tried to summarise the position that you were left in at that stage but you did say in your evidence yesterday this period was all a bit of a blur.  Do you recall that evidence?

A. I do, yes.

Q. What was the blur at the time?

A. To some extent the blur is the, all the activities that were going on and the numbers of people and new people.

Q. And it was truly experimental, wasn’t it, when it kicked in on the 19th of September?

A. It had never been tested or trialled before, that's correct, that machine.

Q. Now you've been asked several questions by Ms Beaton and Mr Hampton about the experience or otherwise in the team we’ve been through, and we looked at a team which Mr Wylie, Steve Wylie headed.  Do you recall that?

A. I do.

Q. And that’s a team that had some experience of hydromining.  Do you know that, or did it?

A. Mr Wylie has previous experience of hydromining, yes.

Q. And what about the other two members of the team?

A. No, I don't believe they did.

Q. Well of those two members and we’ll come to them shortly, there's Mr Baxter who had very limited experience and there was another young trainee miner?

A. Yes.

Q. Who had no experience at all?

A. That's correct.

Q. So how did the teams get assembled, first of all in the first week on your evidence there was a single working day shift assembled so three men, that’s the first week of operations.  This is your evidence?

A. Yes, yeah.

Q. How was that team assembled?

A. Largely with the advice of Lance MacKenzie.  He was also part of that team.

Q. Now that’s, so it’s on or about I'm going to say 20th of September but ease of reference, we know that it actually started on the 19th, or started up two weeks later so treating that as a broad indicator, it’s about the 10th of September or thereabouts on your evidence?

A. October sir.

Q. Pardon?

A. October.

Q. October I'm sorry, yes, thank you.  Two crews are put on Monday to Friday so we’ve got new teams assembled.  Were you involved in assembling those teams?

A. Also along with the guidance from Mr MacKenzie.

Q. And then two to three weeks later we end up with four crews working 24/7?

A. That's correct.

Q. So we’ve got at least 12 people working plus any backups?

A. Initially there was two members per team and then we increased it to three.
1230
Q. And there was contemplation of going to four I think, is that right?

A. Not at this stage.

Q. Don’t worry, no.

A. Not at that stage sorry, not this stage.

Q. What this means is, that in the course of a bit over a month we’ve gone from a single team to four crews working 24/7?

A. Yes.

Q. And some of those crews and Steve Wylie’s crews one, is made up of himself and two very inexperienced or no experienced, men.

A. That's correct.

Q. Did you have any understanding of the level of experience of all those crews?

A. I had some yes.

Q. Did you try and assemble them in a way to maximise or put it the other way, to minimise the lack of experience?

A. The initial work that was done was on advice more aligned with people and relationships, who got on with who, that sort of thing was more of a determining factor and then as the crews grew, that’s where I tried to put less – spread the less experienced amongst the crews.

Q. Isn't it the case that in such a new operation where so much is experimental that a crew like Steve Wylie’s with two untrained or virtually untrained men with him, inexperienced men and untrained men is a highly unsatisfactory position?  Isn't that the case?

A. I see the logic in that, yes.

Q. But you weren't aware of this at the time?

A. I can't say that I was unaware of it.

Q. Well did people complain to you about it?

A. No, not that I recall.

Q. So if you can't say you were unaware of it, what does that mean?

A. Well I knew that a number of the people were inexperienced.

Q. You've never been trained in the hydro-monitor operations or the SOPs or TARPs had you when you started on about the 20th of September, you hadn't had that training?

A. That's correct.

Q. They hadn't had that training either had they, the men who worked there?

A. I believe that’s correct.

Q. So we have essentially an untrained, apart from the men who have been there before in other places, we have an essentially untrained workforce?

A. Yes, as they came into the crew, that initial crew were all people who had experience in other places.

Q. Looking back Mr Mason, doesn’t it strike you as the most unsatisfactory situation?

A. Sir I was trying to do the best I could with the resources that were available to me.

Q. That’s understood, but to my question, it does look entirely unsatisfactory doesn’t it, looking back?

A. I would rather it had not been that way.

Q. Now I want to turn to the goaf.  You've been helpful in describing the width of the goaf which you've put at 45 metres and we like the depth or the length of the goaf as worked on the 19th of November as about 40 metres, is that right?

A. Somewhere between 41 and 43 I would estimate, the 45 metres, I don’t – that wouldn't be beyond that and that was only in that one area.

Q. So Ms Basher can we bring up FAM00056/10

WITNESS REFERRED TO DOCUMENT FAM00056/10
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Q. Now this has been up before, this is in Mr Wylie’s brief, it’s his SW2, and we’ve been taken to it before, but this push out to the right, at least part of that was to get the coal on that side, wasn’t it?  That was the purpose?

A. Yes, sir.

Q. And we know that if we look at the top left of SW2, we can see the curve there which reflects where the monitor was not able to cut effectively?

A. That's correct.

Q. You were aware of a subsidence issue that there was a monitor on any subsidence above Pike Creek Mine?  You were aware of that, weren’t you?

A. Yes.

Q. And you clearly were conscious of the fact that one of the things you don’t want is a massive roof cave-in.  You were aware of that and the risks that go with it?

A. Yes.

Q. Now, as I understand your evidence, you received some reassurance that you could go to 45 metres in width and preserve the integrity of the goaf roof, is that right?

A. Yes.

Q. You’re not able to judge that for yourself, of course.

A. I’m not a mining engineer, sir.

Q. Were you aware that the fault had been intersected on the right-hand side of the goaf?

A. There was a large stone intrusion on the right-hand side of the goaf, yes.

Q. And you were conscious of the risks that attended a roof fall that occurred in a large scale, apart from physical danger at the time, from the windblast and gas expulsion from the panel.  You were aware of those things?

A. Could you just repeat that for me?

Q. In the event of a large roof fall, a massive fall, the risk was of windblast from the fall, expelling the air which would include or could include the gas which is concentrated in the cavity?

A. Yes, sir.

Q. So, keeping the roof up is a pretty fundamental part of the operation.  Now, did you have anything to do with the people who drew the strata management plans for the goaf area or hydro-panel area?

A. No.

Q. Did you have anything to do with the way the pillars were left for the purpose of roof support?

A. You mean the design of the stumps?

Q. Yes.

A. No.

Q. Who told you, or who controlled that part of the operation, the size of the stumps?

A. Who designed them, you mean?

Q. Yes.

A. The technical services department.

Q. And who would then ensure the stump was left in that configuration and size?

A. The member sort of the team that were conducting the operation.

Q. How were you involved?

A. Through inspection.

Q. Now, the rockfall on the 29th of October referred to in your evidence, you believe you say that the roof collapsed at the stump, but you’re not sure of this?

A. Yes.

Q. As at the 19th November, what other pillaring, using SW2 which is on the screen, what other pillaring was sustaining the roof?

A. I believed there was another stump inbye of that stump near point D.
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Q. So could you use the pointer please, which I think is there beside you?  

A. That stump there I believe there was another one in this area here.

Q. And can you tell us anything about that, this doesn’t appear on the plan?  Can you tell us the size of that stump and configuration of it?

A. It would be in similar proportion to this here and why I say that because in viewing across this area here, I thought I might be able to see the bottom of the Rider seam exposed.  It looked to me that in that area I could see the darkened area on the roof.

Q. So to be quite clear about this, that after the 29th of October when the roof, that stump came down, collapsed, the one we see here?

A. Yes.

Q. That came down?

A. Well it was collapsed around it at least.  It was only immediate roof that had come, it wasn’t a -

Q. Well let's just take that, secure that point.  And then we’ve got this other stump you're talking about which is some distance and we’re talking a few metres in further inbye, further into the cavity?

A. Yeah, there would be probably be six metres inbye.

Q. And is that it, is that the extent of the stubbing as we see it, the cavity on the 19th of November?

A. Yeah, that’s fairly much in accord with my memory of the goaf.

Q. I take it you really would have no idea whether that would be a sufficient of strata support or support in the goaf at all, it’s not your expertise?

A. It’s not my expertise but the whole idea of that stump is not to be left there to support the goaf, it’s to remain in place while men are working within the vicinity.

Q. Because rockfalls are expected and they’re part of the process?

A. That's correct.

Q. Very quickly, the dilution doors were set up but not actually commissioned, weren't they?

A. They were in place in the stoppings but no, they had not been commissioned.

Q. Did you know enough about their affect to know whether they were essential or did you think they were essential?

A. I did not know enough about them, as I said in my earlier evidence I was, I had never heard of dilution doors before I came to New Zealand.

Q. You’ve been asked quite a few questions about Mr Wylie’s evidence and I’m just going to take two minutes to back that up.  As he will tell the Commission shortly he had no formal training before he became a deputy, he was simply told he was going to be deputy in the hydro-panel.  Have you read his evidence?

A. I’ve had a brief look at his evidence, yes.

Q. So he hadn’t seen, what he calls the very good training modules that had been prepared, the written training modules, he simply hadn’t even seen them.  Did you read that?

A. I may have.

Q. He thought the deputies should be put through a training programme for the TARPs but that didn't happen?

A. Correct.

Q. He wasn’t shown risk assessments regarding spon coms, gas or ventilation.  Correct?  Not by you anyway?

A. I cannot deny that.

Q. Pardon?

A. I can’t deny that.

Q. In his team, the third member or trainee had worked for some builders before he took up this position on the panel?  He had no face experience at all, correct?

A. I believe that to be the case.
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Q. The other two members of team with Steve Wylie, didn't have personal gas detectors at all, did you know that?

A. You mean they didn't have a gas ticket?

Q. Gas detector, they didn't have a meter to read it on them, personal gas?

A. Yeah and I don’t believe they had a gas ticket either.

Q. No they didn't.  And in fact Steve Wylie approached you about Mr Baxter’s name is I think Juan or Juan?  

A. Yes.

Q. To get his gas ticket and your position was that was something you'd get to but it didn't happen before the 19th of November, that right?

A. That could well be right, yes.

Q. Now Mr Wylie says and this is apropos of production issues that he took up with the need for some training and this is his paragraph 133, acknowledging there was production pressure at the mine, that he says, “This manifested itself when he wanted to free staff to get some training and Mr Rayland, he wanted formal training about the hydro-monitoring machinery.  George said he couldn’t be spared from the crew.  Do you recall that?

A. Yes.

Q. And when he, Steve Wylie wanted formal training about the ways of isolating the machines in the event of an accident as an example, he wanted to have the full package of isolation, he asked for the training, you said, “He couldn’t be spared from the operation either.”  That true?

A. I don’t remember the exact terms that, I don’t recall those exact words being spoken to me.  I know there was a request from Steve for training but I had – my priorities would be for other people besides Steve, because he already had a greater deal of experience than those other members.

Q. Mr Rayland didn't did he?

A. No he did not.

Q. And lastly on this point he says that, “One of the problems was there wasn’t enough time at changeover.”  This is para 137.  “It was always, hurry, hurry, get your gear and get down the hole.”  And so this caused him frustration.   That was the case wasn’t it?  There was pressure to get on down as the crews changed and get working?

A. Yes.

Q. And in fact you took that up didn't you because I think two days after or three days after the explosion you intended there be an all hydro-crew meeting at which these things would be dealt with didn't you?  You’ve taken it up to do something about it?

A. Yes at the time of the explosion I was actually on the phone making arrangements with people for that to happen.

Q. Because it’s going to crop up, I need to just take you back in a moment.  You've referred to this other stub in the goaf which wasn’t on the plan.  I just want you to reflect on that for a moment because there’s likely to be evidence that there was no other stub there.  You won’t see it looking there unfortunately because it’s not there.

A. I noticed.

Q. But just will you reflect on this please?

A. Could I have that shown again please?
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Q. Yes, again Ms Basher please?

A. Yes, you may be right, it’s just the non-symmetry of the drawing.  There was a stub left on the end – a stump left on the end of the first lift that was taken off the pillar, then that was after the first six metre retraction, and then we were in that second one, so yes, you’re right, there was only one stump, it’s just the location is not as represented on that diagram.

Q. Now, finally Mr Mason, you’ve told the Commission about what – I’m going to call, “your main man” Mr Oki said to you about his concerns.  Do you remember the discussion?

A. Yes.

Q. He’s also given evidence of speaking with others to the same effect.  You heard that yesterday, I think?

A. I did.

Q. Did you as a group, or amongst that group of people that he talks about, including Mr McKenzie, who was a friend of his, Mr Moynihan, van Rooyen – did you discuss things as a group as to the concerns that he was expressing?

A. No, I had no conversation with anybody else from Pike River or anybody else with regard to what Oki had said to me.

Q. Your evidence is that you, despite what he said to you, you didn’t apprehend any real danger for you.  You felt it was quite a safe mine, didn’t you?

A. I thought things were under control with regard to the ventilation.  Steps were being progressed towards the commissioning of the main fan and the taking into context what was happening within the operation, the requirements of the ventilation, they were adequate at the time.  That’s my firm and utter belief.

Q. So, the evidence you’ve heard, if the Commission accepts it, about for example what Mr van Rooyen thought and how scared he was of the conditions, none of this got to you at all?

A. That's correct, sir.

cross-examination:  mr radich

Q. Mr Mason there’s been some conversation with you about the experience that you have in mining.  It couldn't be said generally, could it, that you were an inexperienced miner.  You wouldn't say that as a general notion, would you?

A. Could you just repeat the last bit, I don’t know whether you said experienced or inexperienced?

Q. It couldn't be said that you’re an inexperienced miner, could it?  You’ve had 25 years?

A. That's correct, I believe myself to be an experienced underground miner.
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Q. And that mining experience has been underground mining primarily, hasn’t it, in your previous roles?

A. Yes sir.

Q. You made a comment Mr Mason earlier to the effect and I won't have your words right that mining in mining, there are different techniques that are used but at the end of the day the processes are similar.  Am I right in understanding that comment?

A. It’s something I would agree with, yeah.

Q. There's been a bit of talk about the team and both Mr Davidson and others have taken you through that.  Can I just be clear though, there have been a bunch of names mentioned and just be clear for finality that these are people who were indicate.  So Terry Moynihan was in charge of hydro development initially, wasn’t he?

A. Can we just be sure that we’re all talking about the same team, what team are we talking about?

Q. The hydro team?

A. There was a group of people who were looking after the installation and commissioning and then later on there was a team that was like a review team looking at the difficulties that the hydro were experiencing.

Q. Yes indeed.  Well let's deal with those things in mind because I think that hydromining improvement group, is that the review team that you were mentioning?

A. Yes.

Q. And on that team am I right in saying that there was Mr Moynihan?

A. Yes.

Q. Mr Borichevsky?

A. Yes.

Q. Mr Coll?

A. Yes.

Q. And Mr Nishioka?

A. Yes.

Q. Were you involved with –

A. And I believe Tjaart Heersink may have been involved.

Q. So Terry Moynihan’s role, would you agree he was in charge of developing hydromining at Pike River?

A. Overall he was, he was the project manager.

Q. Was he organising and directing daily activities?

A. In hand with Mr Coll, yes.

Q. And Pieter van Rooyen was he responsible for designing the hydro panel?

A. I don't know that he was he personally but it would’ve been his department, I think Mr Borichevsky was mine planner.

Q. And was Mr Borichevsky working for or with Mr van Rooyen in relation to the panel?

A. Can you repeat that please?

Q. Was Greg Borichevsky he was working for Mr van Rooyen in relation to panel design?

A. Yes, that's correct.
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Q. And we’ve heard about Matt Coll, haven’t we and you were aware that he had Spring Creek mining experience with the hydro team there?

A. Yes, that's correct.

Q. And Mr Nishioka, of course, you’ve talked about.  Nick Gribble, was he also involved in commissioning the hydro-panel?

A. He would’ve been responsible or involved with some areas of it, yes.

Q. And Mr White was involved generally overseeing the panel and other work wasn’t he?

A. Yes.

Q. And you say in your evidence that you were reporting to Steve Ellis, is that right?

A. Yes, I did not include Mr Lambley.  I had my mind at the time when I used Steve’s name, I had my mind at the end of the operation, or immediately at the time of the explosion I should say.  Mr Lambley was there in the first instance when I arrived and I think he would’ve remained in that position of production manager for some four to five weeks.

Q. And Mr Ellis took over did he, from that at the time?

A. Yes.

Q. Now, your reporting to that position, the Lambley/Ellis position, that was because those people ran the daily production meetings at the mine, is that the case?

A. Yes, that's correct.

Q. And did you attend those meetings along with the heads of other departments, you know, tech services and environmental and so on?

A. Yes, I did.

Q. Was the Steve Ellis role more focussed on mine development work at that time, rather than the hydro-panel?

A. Steve was looking after the whole mine, but yes, his focus was primarily with the development activities.

Q. And the people who were operating the monitor, there was a degree of experience there with people like Peter O’Neill?

A. Yes.

Q. Did he have prior experience with hydro-monitor operation?

A. He did.

Q. And Steve Wylie, we’ve spoken about, yes?

A. Yes.

Q. And Russell Smith?

A. Yes.

Q. And Lance McKenzie?

A. Yes.

Q. Now, there’s been a little bit of talk with you Mr Mason about risk assessments and documents?

A. There has.
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Q. Mr Nishioka when he gave evidence yesterday was talking about his participation in about 10 events that would describe as risk assessments, would that sound right to you?

A. No I can't comment on it.

Q. Can't comment.  The one thing that Mr Nishioka said yesterday and this is in the transcript at page 3511 and I'll just read it out to you and just have a think about whether you agree with this or have anything to add.  He said this, “Risk assessments should be done after getting some sort of experience or knowledge or some established system, then we get into a risk assessment and whether this process or procedure is safe enough or not and how to prevent any risk associated with this particular area, that is how a risk assessment should go before establishing you should know other procedure.”  Do you have any comment about those views?

A. I do.  I concur that one should always visit or go to before commencing a risk assessment without having a knowledge of the location and the vehicles that could be of hazard, be a hazard to you, that’s impossible to conduct a fair and equitable assessment.

Q. And just generally in terms of SOPs you were referred to one in evidence, you might remember this morning about operating the hydro-monitor and the guzzler, do you remember that one?

A. Yes.

Q. And you've mentioned one yourself in your evidence about a section of boreholes.  Do you remember mentioning that?

A. Not clearly at the moment but...

Q. Well let's have a look just to be fair.  I wonder Ms Basher if we could put paragraph 112 of Mr Mason’s evidence on.

WITNESS REFERRED TO DOCUMENT PARAGRAPH 112 OF EVIDENCE 

Q. It’s on page 21.  So you say there second sentence, “An SOP for the intersection of in-seam boreholes.”  See that one there?

A. Sorry, where?
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Q. Paragraph 112 and you see the second sentence there, you say there was for example, a safe operating procedure for the intersection of in-seam boreholes?

A. Yeah, I see it now, thank you.

Q. And am I right in understanding your evidence as being that training materials prepared for hydromining set out the safety procedures for hydromining?

A. That's correct.

Q. And you've referred to those training materials as being in your view to a good standard?

A. I believe that to be the case.

Q. And I think you've mentioned you were involved in preparing them to some degree, weren't you?

A. That is correct.

Q. There's been some discussion with Mr Davidson about the delivery of those materials and courses to new operators.  Were they to be delivered on an ongoing rolling basis?

A. They would’ve been yes.

Q. And was the idea that everybody, every new operator was destined to go through the course?

A. Yes.

Q. You say in paragraph 109 of your evidence and you've mentioned it generally to my learned friend Mr Davidson that you felt safe at the mine.  Are you able just to expand on that?  What was it about the Pike River Mine that enabled you to make that comment?

A. I can't say it was about the mine, there was nothing untoward that made me feel otherwise.

Q. That there were no alarm bells going off in your mind about anything that you saw or heard?

A. I guess the only unease I had was about the second egress but I knew plans were in place to develop another egress to the west of the current workings.

Q. In relation to your daily operation with the hydro monitor and the hydro panel there were no alarm bells going off on the basis of anything you saw or heard?

A. The, not on a daily basis, no.  I was quite, yeah, I didn't like what had happened when that, we had the roof fall and the stopping and one cut-through was dislodged, yeah.
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Q. As a result of that, were there some systems put in place in relation to the stopping system?

A. Well, I had the stopping reconstructed to a higher standard, yes.

questions from COMMISSIONER HENRY:  

Q. Mr Mason, I just wanted to ask you about the roof fall on the 29th of October.

A. Yes sir.

Q. Now that roof fall was unplanned, wasn’t it?  It wasn’t a planned roof fall?

A. Rest assured, it was unplanned.

Q. And when you came to work that morning, I understood you to say that you went down and inspected and I assumed tried to determine what had happened?

A. That's correct.  Yes, that’s why I was at looking what needed to happen to put the place right, yes.

Q. And did you do any kind of report about that roof fall?

A. I don’t have any recollection of making a written report, no.

Q. Was there an investigation done of the roof fall?

A. Not that I’m aware of.  

Q. Was there any report to the Department of Labour about the roof fall in terms of the regulations?

A. I never made any report to Department of Labour.  I don't know whether anybody else did or not.

Q. If there was an investigation about it, would you not have been involved in that investigation, in contributing to any investigation report?

A. Yes, I’d agree with that.

Q. So, does that suggest that there wasn’t an investigation, or does it suggest that there was?  Which way around is it?

A. I don't know whether the technical services department made any other investigation of it.

Q. Were you asked for your comments in regard to an investigation of some kind by those people?

A. The roof fall is not a, in the workings is not, in the goaf is not an unexpected event.  It’s not planned, but it’s not unexpected.
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Q. Now you're still working for Pike River (in receivership) I understand?

A. I am at the moment.

Q. Who do you report to now?

A. Steve Ellis as a registered manager and we all report to him.

questions from cOMMISSIONER Bell:  

Q. Mr Mason I've only just got a couple of quick questions, did Mr Oki Nishioka ever say to you that he was too frightened to go underground?

A. I don’t recall him having said that to me.

Q. And so he didn't give you any intimation that he was concerned about the matters that have been raised by the - around this Commission?

A. No, what I – as I have said before is I understood his concern to be around the ventilation arrangements that were in place at the time before we had the main fan installed.

Q. And just finally, towards the end of your statement you say, “It was pointed out to me that the hydromining operation was recording negative production.”  What did you actually mean by that?

A. It’s difficult to explain but there's no system for measuring the amount of coal that’s mined at Pike River until it goes through the wash plant, so the amount of coal that’s mined by development is worked out by cubic metres and at some point in time we do a hypsometer survey of the goaf, but we look at the amount of coal that’s mined from development areas, take that away from the amount of coal recorded at the wash plant and the difference on that occasion was negative.

Q. So does that add any pressure to you, I mean production pressures been talked about as well, would that be another factor in the fact that there was concerns about production as well?

A. Well no, it was absurd so it didn't put pressure on me.  There was production pressure initially for people trying to make the bonus then there was, obviously there's pressure for the amount of coal to be mined to meet targets but I couldn’t do anything about those pressures.  I couldn’t make the hydro-monitor – the fact that it wasn’t working well and also the amount of down time that was suffered by the whole mine because of the interruption to services such as fluming water, things like that, high pressure water to the monitor, they need to worked through and resolved before you can become, sorry, I've lost a word, yeah, before you come more effective or efficient.
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questions from the COMMISSION – nil

questions arising - nil

witness excused

cOMMISSION ADJOURNS:
1.12 PM

COMMISSION resumes:
14.03 pm

MR HAIGH ADDRESSES THE COMMISSION - EMAILS
1406
MR RAYMOND CALLS

STEPHEN JAMES WYLIE (SWORN)

Q. Mr Wylie your full name is Stephen James Wylie?

A. That's correct.

Q. You live here in Greymouth and you are previously employed as a deputy at Pike River Coal Limited and continue in that role for Pike River Coal Limited (in receivership).  Is that correct?

A. Correct.

Q. And you provided a brief dated 31 October to the Commission and you've updated that brief with an amended brief which has been filed.

A. That's correct.

Q. Just touching on your qualifications briefly, prior to joining the coalmining industry in 2000 you spent some time working in gold and nickel mines in Australia and then on tunnel construction also in Australia?

A. That's correct.

Q. And you worked in coal mines in New South Wales from 2000 to 2005 and began working for Solid Energy at Spring Creek until 2009?

A. That's correct.

Q. And in 2009 you applied for an advertised position as deputy at Pike River Coal?

A. That's correct.

Q. Now at hydromining at Spring Creek, just touching on that, you qualified with a deputy certificate of competence and a gas ticket while at Spring Creek?

A. That's correct.
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Q. And you also obtained your shotfiring ticket after commencing work at Pike River?

A. Yes, that's right.

Q. You were able to get some hydromining experience at Spring Creek?

A. Yeah, roughly around 12 months.

Q. And you operated the hydro-monitor there?

A. That's correct.

Q. And you relieved as the dedicated deputy in the hydromining operation at Spring Creek?

A. That's correct.

Q. And did you supervise there for any period?

A. As in relieving deputy?

Q. Was that for about three months?

A. Yeah.

Q. And you were an operator I think you said, for about 12 months?

A. That's correct.

Q. And was it Mr Ian O’Neill who was the deputy who instructed you at Spring Creek?

A. That's correct.

Q. And what was your understanding as to his experience in hydromining?

A. He was very experienced in hydromining.

Q. Do you understand that hydro-monitors create their own sort of special set of operational considerations?

A. Yes.

Q. And what are they?

A. Goaf collapse, gas spikes at the return roads.

Q. And also to keep gas levels low on start-up, there’s an issue about the way the water is directed, is that right?

A. Yes, that's right.

Q. And what is that issue?

A. Just to ensure that no volume of gases expelled out the return roadway, so you’d start at low pressure and work your way to high pressure, then raise your nozzle.

Q. And the main difference between Pike and Spring Creek is that you had a power source at the guzzler?

A. That's right.

Q. That was at Spring Creek you had the power source at the guzzler, or Pike River?

A. No, Pike River.

Q. Pike, that’s right.  You commenced employment at Pike on 2 February 2009?

A. That's correct.

Q. And you’d applied for the position of deputy and began in that position?

A. That's correct.

Q. And at that time of commencement, Pike was already in coal?

A. That's correct.

Q. In terms of the deputies at Pike, is it correct that on each shift there were generally two development deputies and one outbye deputy?

A. Yes, that's right.

Q. And when the operations began on the hydro-monitor, the outbye deputy covered the outbye and the monitor operations?

A. Yes, that's correct.

Q. Outbye work in the return included checks down to pit bottom south, as far as the south pumps?

A. Yes, that's correct.

Q. And how long would it take you if you were to do a check of those pumps?

A. If I zipped around all the places, probably take me roughly around an hour.

Q. Now, you’ve got your brief of evidence in front of you, is that right Mr Wylie?

A. Yes, I have.

Q. Could you just read for us please, starting from paragraph 14?

A. “I was alerted to the methane levels around the monitor pumps and VSD.  There was an incident where I found 0.3% in this area where a panel was taken off the VSD enclosure to allow more ventilation.  As this was a non-restricted area, it had to be less than 0.25%.  An incident report will record that.”

Q. Just keep on reading, thank you.

A. “When I worked as a monitor deputy and outbye deputy, George Mason told me to check the south, once per shift.”

Q. Mr Wylie, I think your voice is missing the microphone, if you just pull that back a bit so you speak into it there?  That’s better, thank you.
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A.  “I was not given any specific areas to check.  The development deputies were sent by the undermanagers to check the south.  I don’t know what areas they checked.  Hydromining began on a single 12 hour a day shift.  To begin there was a deputy covering the shift with one crew.  As far as I remember this would have been about late August early September 2010.  That was Peter O'Neill’s crew and they were on permanent day shift working five days a week doing all the commissioning work for the monitor.  Then they put Russell Smith’s crew as well.  I wasn’t working there at that stage and I don’t know what the shift pattern was.  In about early October 2010 I was transferred from outbye deputy to monitor deputy.  I didn't apply for the position and I was told.”

Q. Just pause a minute there Mr Wylie.  You said you didn't apply for that position.  Who were you told by or who told you that you were going to take up that new position?

A. Probably prior to two weeks of starting there Lance McKenzie sort of rumoured to me that I could possibly be going into the monitor panel and then towards the end of my actual roster and then before I started the monitor panel George Mason instructed me that I was going to monitor the panel.

Q. And when you first heard about it from Lance McKenzie as a possibility, how did you feel about it?

A. I just mentioned to Lance that you're going to have to sort some training out for me, yeah.

Q. And what was his response to that?

A. He said he’d try to but he was sort of going back on to development and George is in charge of the monitor place.

Q. So did either Lance or George arrange training for you?

A. No not at this stage.

Q. Sorry?

A. No.

Q. And how did you feel about that lack of training?

A. Well it made it difficult, like especially since I was a supervisor on the panel, yeah.

Q. And so did you just feel like you had to fall back on the training that you'd had on a different monitor at Spring Creek?

A. I just felt – went back to previous experience and just managed the situations as best I could.

Q. So you started as a monitor deputy shortly before the October rockfall which we’ve heard about, is that right?

A. That's correct.

Q. And you worked right up on the monitor right up to the nightshift before the explosion?

A. That's correct.

Q. And was it about that time that hydro-operations went into the 24 hours seven days a week mode?

A. That's correct.

Q. And it was manned by four deputies and four crews?

A. That's correct.

Q. So I just want to touch on your crew for a moment, the monitor operation was Juan Baxton?  

A. Yes that’s right.

Q. What was your knowledge of his experience?

A. I know he’d been at Pike for oh approximately 12 months, it might be a little bit more and he had yeah – so that’s about all the experience I knew he had underground.

Q. Did you know how much general mining experience he had?  Just that 12 months?

A. Yes, what I'd known him from Pike.

Q. And his hydro-monitor experience?

A. He had been part of the original setup hydro crew, so that’s about the hydro experience he had.

Q. And the other member of your crew was a trainee miner, Craig Rayland, we’ve heard his name?

A. That's correct.

Q. And obviously as a trainee what did you think of his hydro-monitor experience, anything?

A. He’d no previous hydro-monitor experience.

Q. Now since the explosion I think you've been shown a new crew list by someone, is that right?

A. That's correct.

Q. Who showed you that?

A. I think I come across it hanging on the wall in the undermanager’s office to tell you the truth.

Q. But had you seen that before?

A. No.

Q. Had going to the crew of four been discussed with you?

A. Not at all.

Q. What was the function of the monitor deputy?

A. I mean our function was to ensure the gas levels were acceptable in the panel, ventilation readings and checking strata control devices and panel.

Q. As a monitor deputy, who did you report directly to?

A. I reported directly to George Mason.

Q. What did you understand his job title to be?

A. He was the hydro-co-ordinator or undermanager of our panel.

Q. Undermanager or hydro-co-ordinator?

A. Well the other undermanagers are called co-ordinators as well so I just took co-ordinator as undermanager, just a different name for it.
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Q. So we know that the mine undermanager’s in charge of the mine?

A. That's right.

Q. And he wasn’t taking that role?

A. Well he's in charge of our hydro-panel and I just took it he was the undermanager of that hydro area.

Q. Did you ask him whether he had any statutory responsibility?

A. No I didn’t think to ask.

Q. It was just an assumption you make?

A. Assumption I made with the position he was in.

Q. It wasn’t as a result of anything he said to you or anybody else?

A. No.

Q. The undermanager for the mine, did he have any say in the hydro operation?

A. Not in our planning, I did see the undermanagers up there but they just come and had a look and went again.  They didn't have any say in our planning or how we were to cut or anything like that.

Q. So the day to day activities of the hydro-panel were directed by George Mason?

A. That's correct.

Q. And if there was a problem at the hydro-monitor face you would ring George Mason?

A. That's right.

Q. And did the undermanager for the mine visit you at the hydro-monitor face?

A. Yes they did.

Q. And who was that at the time?

A. Well because we were working a 12-hour shift we’d usually see two undermanager from the two 8-hour shifts so what I remember up in the monitor place I saw I think it was Lance MacKenzie first and Marty Palmer at that stage in our shifts prior to the explosion.

Q. And did they offer any advice or guidance when they visited or were they just in an observation role?

A. No, they just basically said they can't really make any changes up there.  They can't, yes, it’s up to George Mason to approve any changes to our cutting sequence or anything like that.

Q. So you're saying that they deferred to George Mason notwithstanding his lack of any statutory responsibility?

A. Well I don't think anyone knew that he did not have any statutory qualifications at that time.

Q. And who did you give your reports to at the end of shift?

A. Um, usually if George was on shift, we’d give it to George or leave it on his desk.

Q. And who signed them?

A. George Mason as far as I know.

Q. Did you ever discuss your shift with George Mason as you handed the reports to him or was he not there?

A. Sometimes he was there when like we finished night shift during the week but if he wasn’t there we just left it on his desk.

Q. Now you were working the night shift in early October when the roof fall buried the monitor and blew down the stopping in the cross-cut.  Is that right?

A. That's correct.

Q. Can you remember much about the fall itself?

A. Not a great deal.  I know I was up at the guzzler area and yeah, just basically the goaf fell in, closed off the heading into the goaf.

Q. Can you describe the atmosphere, what it felt like, what you heard, just give us a bit of flavour?

A. I'm not very good at sound effects but basically just heard the roof collapse, noticed there was no ventilating pressure up there.  I basically walked down to the cross-cut to see if the stopping was all right and that had blown over.

Q. We’ll come back to that and the short-circuiting when we look at the plan later in your evidence.  What’s your experience with roof collapses?  Is that something that you'd experienced at Spring Creek?

A. Yes.

Q. It’s expected, we’ve heard that?

A. It’s expected, of course.

Q. Did you discuss with the undermanager the roof collapse?

A. Not specifically but I had, I think I’d heard somewhere down the track that they reckoned the panel wasn’t supposed to collapse but I always did, yeah, just my personal opinion that that roof was not going to hold up there.

Q. Well again we’ll come back to that.  So you must’ve reported this to someone, did you?

A. Reported that?

Q. Roof collapse?

A. Yeah, of course I reported it, I think when it collapsed I got, found out the stopping was down, there was no ventilation, I sent the boys to get some gear to reinstall the ventilation and I phoned George Mason.

Q. And did you prepare a report after the incident?

A. I can't recall preparing a report, but yeah.  I don't know.

Q. Ms Basher, I'm sorry I don’t have the number Ms Beaton will help you with the document number and we’ll come back to it in a moment Mr Wylie.  After the roof fall I understand you had an issue with some instructions you received to tram back six metres?

A. Yeah, it wasn’t to tram back six metres, on our cross shift they’d said they’d just started breaking away cutting six metres back from the fall edge and I was just looked at the way we were cutting, it just seemed to me was a waste of time 'cos we’re going to go straight back into the fall dirt and that was going to come through and stop our progress with the monitor.

Q. So when you had a concern like that about the way things were being done?

A. Yeah.

Q. Did you discuss it with anyone above you?

A. I did ask the undermanager to come up and I said, you know, basically “Come and have a look at this, what do you reckon?” And they said basically said that they could not make a decision on that, I’d have to phone George so I just took it as George’s agreed to that sequence so I just carried on.

Q. So did you ring George after you had that concern?

A. No, no.  I didn't.

Q. So the undermanager said they couldn't really help?

A. No.

Q. Speak to George but you didn't bother because you thought that George must’ve sanctioned it?

A. That's right, George had planned that cut so I just took it as that and carried on.

Q. Now we’ve just got up on the screen there an incident/accident form?

A. That's right.

Q. Which I understand relates to the goaf collapse.  Did you complete that?

A. Yes, it looks like my writing I just can't remember doing that at all.

Q. And is accompany that report on the third page I think Ms Basher is a typed written note where Mr Mason said that he couldn't recall who prepared that and thought it might’ve been you and that’s just coming up.  If you could just read that to yourself?  Does that ring any bells?
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A. I don't know if I wrote that because I don't know if the stab jack was damaged or not, I didn’t recall any damage on the machine at that stage, so – but that looks like my drawing.  I don't know if this other one had been added in later or not, but the drawing on the right here is my drawing.

Q. If you had prepared a wee note like that, what would’ve been your practice as to whether you signed it or not?

A. I would’ve just signed it, but I can’t recall noticing that the stab jack was damaged at that stage.

Q. But you confirm that the diagram which is on the right of the screen is yours?

A. Yes, that's correct.

Q. In terms of the training for deputies for the hydro-monitor, did you have any formal training at Pike River Coal on hydro-monitor operations?

A. No.  No formal training at Pike River.

Q. Did you raise that issue of lack of training prior to entering the hydro area?

A. Yes, that's correct.  I raised it with Lance McKenzie and George Mason.

Q. And you’ve been shown some training modules more recently, had you seen those before?

A. No, I hadn’t.

Q. What was your expectation in relation to training?  What did you think should’ve happened?

A. I expected we’d be run through the various training for entering that panel, TARPs and SOPs and going through the machinery, getting ticket on the machinery.

Q. Was that your experience in previous jobs in other mines?

A. Yeah.

Q. Having raised it with George and Lance and no progress having been made, did you push the matter further?

A. I did raise it with George probably halfway through my stint up the monitor place again.

Q. So in relation to the timing of the explosion on 19 November, when do you think you raised it again?

A. It was probably, I think it was on a set of day shifts, prior to me being on night shift, prior to the explosion.

Q. Whose responsibility do you think it was to ensure that you did have, or the deputies had hydro-monitor training?

A. I think it was George Mason’s, being in charge of hydro-panel.

Q. In response to a question from Mr Radich just before lunch, Mr Mason said that it was a rolling out of training that was to take place over some period.   Had that been explained to you?

A. No.

Q. You weren’t given any sort of time, date or timetable in the future as to when you might be into this supposed timetable?

A. No, I hadn’t.

Q. During your interviews over the past year with the police and the Department of Labour, you were showed a document entitled, “Operation of the hydro-monitor and guzzler” and also another document, “The hydro-monitor extraction guidelines.”  Had they been shown to you before whilst you were at Pike River?

A. No, they hadn’t.

Q. What about on the guzzler itself?  Was there any documentation which could assist you?

A. Yeah, I did find some draft – I don't know whether it was a management plan, or extraction management plan, I found that on the guzzler probably the shift before November the 19th, I started reading it.  Yeah, I think it was prepared by George Mason.

Q. Did you say it was a draft plan?

A. Yeah, it had “draft” on it, that’s what I remember.

Q. Anything in there about operational matters or safety issues?

A. I didn’t really start getting into it, reading, I was going to read through it towards the end of our shift so I could bring up any issues I had at the hydro-meeting that was planned.

Q. What about risk assessments in relation to the hydro-monitor, were you involved with that?

A. Only one risk assessment that was to do with the movement of the guzzler and hydro-monitor in regards to pull back.

Q. That was the one that was done on the surface?

A. That's correct.

Q. In a timing of about 12 hours was determined for pulling back the guzzler and the monitor?

A. That's correct.

Q. Were you involved with risk assessments in relation to other obvious hazards like spontaneous combustion, gas management, ventilation, those sorts of things?

A. No.

Q. Were you aware that those sorts of risk assessments had been done?

A. Yep.

Q. Were they brought to your attention, did you consider them?

A. No, I hadn’t seen any, but…
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Q. Now we’ve already talked about Juan and Craig, and their backgrounds, so we don’t need to touch on that, but what was your understanding about the training operators of the monitor received?

A. I know Juan had to receive some training on the original crew, that’s about all I know.

Q. Do you know what they did in that training?

A. No.

Q. Did Craig have that training?

A. No he didn't.

Q. So was he learning on the job as it were?

A. No I wouldn't show him on the job until he went through a formal package.

Q. You wouldn't allow him to?

A. No.

Q. So just generally again with a bit of background for the Commissioners, when you started your shift you'd go to the office of Mr Mason and discuss the previous shift would you or what was the process?

A. No basically I'd just go in there and grab whatever notes you had on the table in there.  If he’d had anything specific to say he’d say it and then I went to get my gas detector and various other bits and bobs ready for the shift.

Q. So if he had anything specific to say he’d say it but other than that what was the nature of the free-flowing dialogue between his deputies or – you can't speak for the other deputies but yourself and him?
A. Oh there wasn’t much, it was just what I said, if he had any specific points he wanted to bring up then he would, yeah but –

Q. What was your understanding of Mr Mason’s knowledge of hydro-monitor mining?

A. Oh I understood he hadn't been in a hydro-monitor situation before.  That was obvious.

Q. Because of your background, with experience what did you feel about consulting him about hydro-monitor issues?  Did you feel it was valuable to do so or did you not?

A. Oh yeah that’s, yeah I do think it’s valuable to get some – within those monitor crews there's some very experience hydro-monitor operators.

Q. So you might’ve misunderstood me, talking to Mr Mason did you feel it was worthwhile consulting him about things given his experience?

A. It didn't seem like our communication was real taken you know, he never asked or even had a basic chat about it.  It was basically giving us directions and we just took it at that.  I didn't try to push the matter on him that I'd been in hydro-panel before.  I wouldn't really class myself as a real experience hydro-monitor operator but I have had experience of it.

Q. You mentioned a moment ago about the other deputies and the experience they have.

A. That's correct.

Q. Do I take it from your comments that you would've seen value in having a meeting or some sort of regular forum to discuss hydro-monitor issues with those other deputies?

A. Yes I do.

Q. And that I take it didn't happen?

A. No.

Q. Just if you could pick up at your brief again from paragraph 35 please and read from there?

A. “As a deputy I tried to be present at all times while the monitor was operating.  This was because of my own crew’s experience.  They were good workers but they had not much time accrued.  They would've been inexperienced if a ventilation issue arose.  When the monitor was cutting the deputy was constantly checking, the training I was carrying out any task that I allotted to him.  We all assisted in the retreat of the monitor and the setting up for the next cutting sequence.  The operator Juan Baxter appeared to have sufficient skills and knowledge to operate the hydromining machinery safely and effectively.  The fact that he did not have a gas ticket meant it limited the time that I could spend away from the hydro-area checking the outbye areas.  Neither Juan or Craig carried a personal methane detector so they only really had to sniff ahead on the guzzler.  When I had to leave the hydro-area to do my outbye checks I told the operator that if the sensors went above 1.25% on the guzzler the monitor and the guzzler would trip out.  I've told them that if the power trip and the machine lights went out that they were to go to the main intake airway.  That was down around the start of the hydro-panel.  I raised this with George Mason, the problems related to Juan not having a gas ticket.  Juan had some training but he had to complete it.  I wanted this to be arranged because the regulations state that in a gassy coal mine has to be continuously monitored for gas levels.  In view of that I was not happy about having to leave the hydro-area.  When I was going to do my gas checks and gas readings around the outside areas, I would go quickly and zip back up there to the monitor.  George said he would get to it.”
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Q. And just before we move on from that, the shifts that you were on were 12 hour shifts, is that right?

A. That's correct.

Q. And the operator was Juan?

A. That's correct.
A. Would you relieve him from time to time?

Q. Yes, I would.

A. Just the tedious nature of it, especially we weren’t producing much.  It was cold.  There wasn’t much physically involved, so just – I relieved him every hour and a half or so, just based on experience at Spring Creek, we used to have hour-about, so we’d have two hydro‑monitor operators who operated the monitor on an hourly basis.

Q. Hour on/hour off?

A. That's right.

Q. And literally when you’re sitting there operating the monitor, you’re sitting down, got the gun pointing towards the coal panel, and there’s a lever on your right for your right hand and you’re moving it back and forth, moving the nozzle up and down.  Is that right?

A. That's correct.

Q. So, as you say, “tedious”.

A. Very.

Q. And potential to get pretty cold?

A. Cold and complacent, you know, your mind sort of just wonders off, so that was the reason, you know, you just swap over, give him a bit of break, you know.

Q. Did you see any risk in that complacency which could creep in?

A. There’s always a, you know, if you, for example fell asleep and knocked a lever, you could possibly knock the monitor nozzle around into a stump or whatever anywhere, you know, so, yeah.  I did see a need for it.

Q. So if Juan was operating the nozzle, you were relieving him, what was Craig doing?

A. You know, Craig was just doing various tidy-up jobs around the panel. Probably, I think, prior to the 19th we were pulling back setting up for the next sequence, so he was just tidying up the hoses, pulling gear.  That was up at the face back and things like that.

Q. Do you know whether – you talked about a lack of forum with the other deputies, so you may not be able to answer this, but do you know whether the other deputies relieved their monitor operators in the manner that you did?

A. I’m unsure, but I take it that some of them would’ve.

Q. Did you discuss with Lance or particularly with George, the desirability of having hour on/hour off as at Spring Creek and elsewhere to relieve that tedious nature of the work?

A. No, I didn’t, but I think I got the impression from George, because I told him that I was relieving, that he expected the operator to stay on there for continual long periods of time, but, yeah, I just –

Q. Just expand on what you mean by that.  You think that he understood that it was fine for the operator?

A. That’s the impression I got, so I didn’t agree with it, so I relieved.

Q. Now we can move over paragraphs 39 to 43, sir in  my view we’ve had evidence on that operation and methodology and also from Mr Nishioka the indicative cutting sequence we’ve heard from.  Just paragraph 45, picking up on that, I’m not sure we’ve had evidence directly about the distance between the two roadways, the intake roadway and the return roadway.  What was your understanding of the distance between them?

A. My understanding the block of coal we were mining between intake and return roadways was 25 metres wide.

Q. And the intake roadway is in the lower part of the coal seam and the return roadway is driven in the upper level of the coal seam.

A. Yes, that's correct.

Q. And so the floor of the return roadway is about three or four metres higher than the intake roadway?

A. That’d be about right.

Q. And that allows all the coal water to wash back down into the guzzler?

A. Yes, that's correct.

Q. And again, we’ve covered the cutting sequence, if you could just pick up please from your brief at paragraph 50, and read from there?

A. “It is the turbulence in the air caused by the cutting which is moving the methane.  When the cutting stops, the methane layers in any high points in the goaf that are not affected by the ventilation circuit.  Viewed from a horizontal perspective we have what we term the tops and bottoms.  The tops are any part of the seam above the height of the roof of the intake roadway.  
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A. Basically the coal was cut out from bottom to top as the cutting sequence is worked through.  This describes the planned sequence following a retreat but at times we were required to vary that sequence.  The sequence may vary but the ventilation split will always be cut before the new section is mined.  I understand the first lift of coal is approximately 18 metres was taken with the monitor position and the intake roadway at cross-cut 2 at the top of the panel.  From that position coal was extracted from an area for approximately 18 to 20 metres beyond the end of the panel.  I understand two further retreats were made, one of six metres and one of 12 metres.  I think there were four lifts altogether perhaps 40 metres in length plus or minus.  I was in charge of the team that operated the monitor from 7.00 pm on the 18th of November to 7.00 am on the 19th of November 2010.”

Q. If you just pause there, you've paused naturally anyway, helpfully Ms Basher if you could put up please SW2?

WITNESS REFERRED TO DOCUMENT SW2

Q. And you recognise that diagram from your brief Mr Wylie?

A. Yes I do.

Q. Does that show the structure of the goaf at the time of 19 November 2010?

A. Yes, that shows the structure of the goaf.

Q. And I just want to take you through a few features of this quickly 'cos we’ve had this up already.  The last ventilation split is shown as A on that plan.  Is that right?

A. Yes, that's right.

Q. And is there a standing section of unmined coal, which we can see?

A. Yeah, I’d say that’s B on the plan.

Q. And was that called a fender?

A. Yes.

Q. Why was that left unmined?

A. Basically I think the plan was to try and mine as much coal in G on that map and slowly work our way around in an arc to mine some of the coal in the F area possibly but just this stage our extraction around in a clock-wise direction.

Q. And what’s indicated by the area marked C?

A. It was the extraction that we’d done on our previous set of day shifts which that’s what we extracted on probably altogether about possibly about 10 shifts with me and the opposite crew.

Q. So it took 10 shifts to extract the area marked C?

A. That's correct.

Q. What do you say about that as a rate of production from your experience?

A. It’s very, it was very slow, you know, like a CM would knock that out in probably a shift or less you know.

Q. A CM, that’s a continuous miner?

A. Yeah, that's correct.

Q. How long would it take a continuous miner to knock out, as you put it, the area marked G?

A. I wouldn’t expect it’d take much more than an hour, if that.

Q. An hour.  And how long did you hammer away with the monitor and try and mine G?

A. We basically the start of our roster which would’ve been three days before the explosion.  So it took us three days and we were still working in the same area, it was very slow, very hard.

Q. So when you're pounding a solid piece of coal like that, is there just water running down into the guzzler?

A. Yes, basically black water, it’s just real fine, there's no lumps, didn’t hear any lumps go through the guzzler it was just, yeah, black water basically.

Q. So it would appear to a layperson that that seems rather pointless to have shift after shift with just water going down the guzzler.  What steps did you take if any to report that to the management, that this really wasn’t making progress?

A. It’s obviously reported in our production reports, I think there was something on there what we thought the production was.  It was well known that we weren't producing anything.

Q. It just went on anyway?

A. Just we just carried on as we were told.

Q. And what’s D represent please?

A. D is the stump that was standing when I think I first started in the monitor panel.

Q. And what was D left there for?

A. I'm totally unsure but I think D was basically used to leave the stumps to protect the face area and you monitor machinery and extract D last.

Q. And E as we’ve heard already is the debris or the rubble from the rockfall I think on the morning of the 30th of October?

A. Yes, that's correct.
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Q. And you say that that rubble extended right up to the top of the goaf?

A. Yes it did.

Q. And effectively blocked the ventilation from going around the face?

A. Yeah, no it completely blocked off that for example the intake roadway where say the monitor’s position now, it was completely sealed off with fall debris.

Q. If you could just pick up reading again please from paragraph 57 of your brief?

A. At 57?

Q. From paragraph 57 on page 9.

A. “Leaving pillars of sufficient size was very important as the pillars held the roof up while you were on a cutting sequence.  Then the pillar would be the last thing you cut out before pulling back and starting a new cutting sequence.  The distance between the roadway should be what the monitor is capable of taking out and in this case it was clear to me that the monitor wasn’t capable of dealing with the width between the roadways.  The production design and the cutting sequences were poorly planned.  The pillar or stump left was too small which I think led to the uncontrolled roof fall at the beginning of October.  When I first saw the stump it seemed to me too small for the area of the roof it was holding.   The cut had been to the left of it.  I remarked to Juan Baxter as I recalled that it was like a 44 gallon drum holding up the AIM Stadium roof.  A bench of uncut coal approximately three to four metres high was located in the position indicated as, “F,” on the plan.  The location of another bench of coal about three to four metres high is indicated as, “G.”

Q. Now you've described the steps you took in terms of trying to mine, “G,” was the same work applied to, “F,” or was that being held back for another day?

A. It was very hard.  Yeah there was very little production when I started.

Q. Could you actually get to, “F,” from where the hydro-monitor’s indicated on the diagram as, “H,” or was directing the water to, “F,” obstructed by the fender?  

A. No the monitor wasn’t situated by the fender then.  The fender was probably solid coal then but no, we had no problems of getting to, “F,” whether we were making any progress in cutting it or not but...

Q. And we can see at the top of the goaf an ark from left to right and previous witnesses have indicated that’s because that was the extent of the cutting distance?

A. That would be correct.

Q. Were you aware Mr Wylie of the Valley Longwall boreholes intersecting the goaf?

A. I wasn’t personally aware I had not seen any on the – but there were boreholes marked on the permits to mine.

Q. Did you know when you were working in that goaf that there was a Valley Longwall borehole at the top of it?

A. No.

Q. You didn't?

A. No I wasn’t aware of them, I hadn't been told or known – indicated to me that there was any things in there.

Q. In your written evidence at paragraph 115 you say, “I understand there were in-seam drill holes passing through the hydro-panel.  I knew they were there.”

A. It’s from what I've seen on the permit to mine but I had not seen any myself visually.

Q. Were you given any instruction as to how to deal with the in-seam drill holes?

A. None at all.

Q. Was their location ever brought to your attention by someone in particular other than your observation of them on the mine permit?

A. No.

Q. So how do you feel about that now?

A. Yeah if they were a hazard I think they should’ve been brought to our attention.

Q. Well do you think they are a hazard from your experience?

A. They produce methane they do.  As long as the ventilation was coping with the amount of methane they produced it wouldn't be a hazard, but they would a hazard if they possibly led to a source of oxygen.
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Q. So the risk is that you cut through the drill hole and methane pours into the goaf?

A. That's right.

Q. Do you know from previous experience how you would’ve dealt with that had you come across it?

A. No, I hadn't had any dealings with boreholes prior to at Spring Creek in regards to monitor goes.

Q. And you never actually saw a drill hole in the hydromining area?

A. Not in the goaf area, no.

Q. Is it correct that any drill holes would’ve already been intersected by the development roadways or the developing of the roadways?

A. Yes there would’ve been, I say they would’ve intersected drill holes above the (inaudible 14:50:50) in that panel.

Q. Is that the sort of thing that you would expect the undermanagers to advise you of, not the co-ordinator but those responsible for the wider issues in the mine and the development of the roads and therefore the in-seam boreholes, would you look to them for that information?

A. Well the other, the undermanagers were sort of basically development undermanagers, you know, they sort of had their crews and their teams on the development of the mine.  We had George Mason as our hydro co-ordinator so I’d, if there was any hazards or any concerns in regards to the hydro-panel I’d say George Mason should have been point them out or dealing with them.

Q. Now you were in Court this morning when you heard Mr Mason give evidence about the goaf dimensions.  Is that correct?

A. That's correct.

Q. Do you agree with his assessment of that?

A. It could possibly be, you know, I'm only taking a general guess of the goaf dimensions were.

Q. So broadly similar view?

A. Yeah.

Q. Was your original intention though or understanding rather that the width of the goaf would be no wider than the outside walls and the intake and return roadways?

A. Well I’d seen previous to starting the monitor panel when I was outbye I think it was generally a straight edged goaf falls, there was no extraction past basically the roadways.

Q. So why is it when we look at the plan that we see C, the area marked C, it’s gone now but you'll recall the area on the right marked C and I further up, is clearly not in line with the roadways?

A. No.

Q. Do you know how that came about?

A. I wasn’t involved in the place when “I” was cut but C was basically I’d say was easy coal.  It could cut.

Q. And what were the consequences for the so called 44 gallon drum, the stump D when you mined into the area marked I?

A. Well it’s gonna put more pressure on it, like you're opening up more roof area so definitely is going to put more weight or stress or onto that stump or pillar.

Q. And that area was mined before the roof collapse. Is that right?

A. Yes, that's correct.

Q. Just in terms of the rockfalls, if you could pick up reading your brief again please from paragraph 63?

A. “Rockfalls are part of operating a production panel and are not always controlled.  That is okay as long as there are systems in place to control their hazards created by the roof fall.  The stump D in the rockfall E collapsed between 3.00 am and 4.00 am on the 30th of October 2010.  Just prior to the rockfall we had been cutting to the left of the stump.  It is not possible to see how close to the stump we were cutting.  While cutting because we are situated at the guzzler, 80 metres away from the monitor.  Prior to cutting we walked forward and ensured that the nozzle was pointing to the left of the stump.  I had noticed earlier in the night that the stump was fretting.  By that I mean slabs of coal were falling off the side of it.  In hindsight this would be caused by downward pressure on the stump.  The rockfall partially covered the front of the monitor so it was very apparent.  I can't recall a significant windblast down the intake road.  I did not get a higher reading on my personal gas detector.  I noticed the ventilation pressure had dropped.  I shut the monitor down and went to check the stopping in one cut-through.  The location of this stopping is shown in figure SW3.”
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Q. Ms Basher, if you could put up SW3 please?

WITNESS REFERRED TO DOCUMENT SW3

Q. So the stopping you refer to, if you could indicate that please with your little light which should be there?

A. That’s the stopping there.

Q. And we’ve already heard evidence and it’s in your written brief about where the gas monitors are situated?

A. That's right.

Q. That’s just as indicated in the red writing?

A. No, I don’t think that’s right.

Q. No?

A. There was a sensor here that went to the guzzler and I think there was some sensors about here.

Q. Okay, we just need to get that into the record, so you’ve indicated that the sensor –

A. This is different to what I’ve got.

Q. Yes, so the sensor which you fed – it is actually, in the written brief it’s slightly different, but the sensor which led to the guzzler you’ve indicated was at the –

A. It was at the inbye corner of return roadway and cross-cut 1, about there, roughly.

Q. Ms Basher, is there a way to get the one that’s in the written brief as SW3, which seems to be materially different from the one on screen.  Are you able to pull that one up and then we might avoid having to go through this?  If you can just enlarge that please Ms Basher?  Is that more indicative of what you wanted to explain?

A. Yes, that's correct.

Q. Otherwise you, without reading it, you confirmed previously that paragraphs 102 to 105 of your brief about the gas sensors and monitors is correct?

A. That's correct.

Q. If you could just please pick up and read again from paragraph 66?

A. “I saw that the stopping which I think was board and brattice had fallen over completely towards the intake roadway.  The fact that I hadn’t felt a windblast in the intake road and the direction the stopping had fallen, indicated to me that the windblast had travelled down the return roadway.  The collapse of the stopping had caused the ventilation to cease, travelling further up the intake roadway towards the guzzler.  It simply short-circuited.  Rockfall had sealed the ventilation from travelling through the front edge of the goaf.  As the fall had closed off the heading, I knew that this would lead to a build up of gas in the intake roadway.”

Q. Just so we’re absolutely clear Mr Wylie, if you could just indicate with your light then where the air was going and short-circuiting?

A. Originally the air would’ve been going up here, through the goaf edge there and down the return roadway.  When the stopping fell over the air travelled up here, short-circuiting through this cross-cut and down the return roadway.

Q. Continue please reading at paragraph 69.

A. “My team ran a brattice lead floor to ceiling up the middle of the intake roadway from one cut through to about the rear of the guzzler.  This is designed to push ventilation up the intake roadway and stop the intake gassing out.  It did that successfully and the readings at the guzzler returned to under the legal requirements.  The brattice lead was a temporary measure only.  Construction of the lead took us to the end of our shift.  Gas readings in the area of the guzzler were still under 2% when our shift finished at 6.15 am.  Immediately after the rockfall, I checked for gas in the return roadway at intersection with 1 cut-through.  The gas reading there was over 5% but because there was a limit to which the sensor would provide a reading, I didn’t know how high it went.  The intake air was diluting that in the return.  I took that reading before the brattice was put up in the intake roadway.  Our shift returned to work at 7.00 pm the night after the rockfall.  The dayshift had de‑gassed the return roadway.  George Mason was in control of things.  I went up and viewed the rockfall.
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A. It was sitting like a cone up to the roof of the goaf.  It was about 10 metres wide at the base of it.  I couldn’t see any coal in it.  It was all that white hard sandstone.  I couldn’t see whether it had gone up into the Rider seam.  If it had I would've expected to see more coal in the heap.  There were no significant incidents between then and our shift on the night prior to the explosion.  I can't recall any other rock falls in the goaf at that time I was working there.  I was familiar with these dilution doors, I was familiar with these doors from Spring Creek, they are air operated and automatic.  In my opinion dilution doors are very important to dilute any methane spikes or plugs coming from the production area before they get into the main return.  Normally you have sensors in the return roadway which automatically operates the dilution doors, so if a plug or spike of methane is detected in the return roadway the dilution doors automatically open dumping intake air into the return to dilute down the methane in the return roadway.  Once the methane is diluted down to an okay level the doors automatically close again.  I know that two sets of dilution doors had been set up in the main return but I do not know if they had been made operational.”

Q. Just pause there.  How did you know about the dilution doors being installed?  Was it just obvious from your point?

A. Yeah, actually I helped some of the contractors carry them in there so yeah and just walked past them all at times.

Q. So once installed, what was your expectation?

A. That they’d be going.

Q. So when you were working at the face with the monitor operating, what was your understanding about the dilution doors?

A. Well I hadn't been told anything about them specifically at all so my understanding was, I don’t know really, I understood they were there but I hadn't been formally told of anything regarding them.

Q. So you hadn't been told they weren't working?

A. No.

Q. And you hadn't been told that they were?

A. No.

Q. If you could just continue reading please from the second sentence of paragraph 75.

A. “There were no dilution doors in the monitor panel and I had spoken to the mining engineer Terry Moynihan and the undermanager Lance McKenzie about the need for dilution doors in the cross-cut but they were not installed.  I wanted to know the controls for explosive mixes coming out of the goaf.” 

Q. Just continue at 76 please.

A. “During our shift on the 18th/19th November the monitor was positioned at H in figure SW2.  We were cutting the coal bench G.  We had also been cutting at the bench for the previous two shifts.  On the last shift we had been cutting at G for about 10 hours.  The going was very hard, there was little progress.  The going had been hard in our previous shift rotation.  Periodically through the night we stopped the machines and I would look into the goaf from the end of the intake road and the end of the return road to see how the cutting was progressing.  This is normal practice.  As part of these checks I didn't specifically examine the section of standing coal B but would have noticed if there had been anything untoward in relation to it.  I didn't notice any fretting of coal B for example.  The coal in the pillar was extremely hard and difficult to shift.  The jet from the monitor is unlikely to have touched the coal B, but even if it did, it would not have any effect because of the hardness of the coal.  I noticed nothing in the goaf that was any different to normal but in having said that, I can only see in as far as the section of coal B.
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Q. If you could just please Ms Basher have up SW – actually no, that one.  Thank you.  When you were inspecting the goaf as you've just described, was there any other pillar in the goaf other than this stump which we know at this time was collapsed anyway, but you heard the evidence previously from Mr Mason?

A. Well from the position at the edge of the goaf there, you couldn't see into the rest of the goaf area but on memory I don't recall there being another stump in the goaf or pillar.

Q. Now at the end of your shift did you take your team up to the end of the roadway and look into the goaf?

A. Yeah, I can't recall if I took all of them but I used to take the operator up there and we used to look into where we were cutting.

Q. And examine progress?

A. Yeah, and I’d do my last check for CO up at that time.

Q. So how far did you get when you peered in there for the last time?

A. We just stand back just beyond the inbye corner of the return roadway, just probably round here.

Q. So as you stood there and looked in, can you describe to the Commissioners please what if anything you heard and what it is if anything you saw recognising as I'm sure you do, that you were the last person to see into there that we had access to?

A. The, all I heard, I never heard anything.  Basically all I saw was up to this roadway up here and this pillar of coal here.  There was nothing that raised any concerns of me, it was very hard and very slow progress.  There's –

Q. Any noise?

A. No, not that I noticed and there was plenty of air going round the ventilation circuit.

Q. Have you ever been in a goaf shortly before a collapse and heard what sort of noise the goaf might create which is an indication of a collapse?

A. Well sometimes you don’t hear anything, you know, you usually hear it as it’s coming down but yeah, you know, leading up to goaf fall you can hear the rock moving or taking weight but I wouldn’t say that’s a general rule.  Sometimes it will just basically give way.

Q. Was there any carbon monoxide in the return roadway?

A. No there's no carbon monoxide in the return roadway.

Q. Did you take any methane readings?

A. Yes.

Q. And?

A. I can't generally remember but they were very low.  I put 0.5 in my brief but that was general, they were very low.

Q. Now just before we move onto you leaving that area, with the Commissioner’s leave I would just like to ask a question or two in relation to what this deputy would’ve done in the event of an emergency in that position?

LEAVE GRANTED
Q. Mr Wylie if you could imagine for a moment the horrendous circumstances you might’ve otherwise found yourself in, if things had been a little different for you and you'd been standing with your crew in the proximity of G.  Do you understand what I'm asking you?

A. Yeah, yeah.

Q. If there had been an explosion somewhere in the mine and it doesn’t matter where, let's not speculate but let’s assume that there is an explosion somewhere in the mine, you are knocked down but regain consciousness or don’t lose consciousness and are able to put your self‑rescuer on, what would you do then?  What, the training that you'd had at Pike in particular tell you to do?

A. I don't think I had any particular training but I would lead my team down to the Slimline shaft where the self-rescuer cache was, grab a self-rescuer each and head out the mine via the intake.

Q. And how would know how to get to the Slimline shaft, were there smoke lines available to you?

A. No there weren't any smoke lines that were readily available.  But, I have a rough idea how to get there.  There's pipes, there's, the roadways I've walked many times so.

Q. So just relying on your memory and hopefully not being too disoriented or whatever?

A. Yes, that is correct.

Q. And if there was smoke in the returns and you're unable to see, what would you have done?

A. I probably wouldn’t even, I would’ve, my main focus would be to head down the intake roadways and the returns had monitor pipes, flumes in them so I wouldn’t want to trip everything so I’d head down to intake roadways.

Q. And you'd get to the Slimline, you were aware that there was self-rescue cache there?

A. That’s correct.

Q. And would you stay in the Slimline or?

A. No.  no, I’d be getting out of the mine.
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Q. Up the main – which way would you leave the mine?

A. I’d leave the mine down the main drift.

Q. We’ve heard evidence about there being a ladder up the ventilation shaft, were you aware of that?

A. Yeah, I was aware there was a ladderway up there.

Q. In an emergency, what would your reaction be to heading to that egress?

A. No, I’d want to walk down the main drift.

Q. Had you ever been involved in a drill which took you to the ventilation shaft?

A. No.

Q. Had you ever been involved in a drill which evacuated you from the mine?

A. We had been in one, I think, mock evacuation with Mines Rescue involved, where we evacuated the mine using drift runners and drove out the main drift.

Q. As the deputy for this crew, did you ever talk to your crew about what to do in the event of an emergency?

A. I don't actually recall, but I definitely had in mind what I’d do.

Q. Had you received any training at Pike to the effect that you should find a stub and brattice yourself in and suck on a compressed airline?

A. No.  No that was some technique used in a hard rock mine, like for example there’s no – it doesn’t produce methane, you know.  Cases of fire in a hard rock mine, but in a coal mine, I’ve only been taught to escape.

Q. Had you ever expressed any concerns to anyone in management about the second means of egress?

A. I think I mentioned it at a toolbox talk one day when Doug White first started, about the second egress.  He basically said, yeah, that was one of his main concerns.

Q. And what did he say he was going to do about that?

A. He just said it was one of his main concerns he was going to seriously look into the second egress.

Q. Now, paragraph 81, you talk about you having your own transport at the hydro-monitor and you, no doubt, got into that and drove out of the mine, is that right?

A. That's correct.

Q. And at the surface you spoke to the incoming shift and you spoke to Peter O’Neill?

A. That is correct.

Q. Was he the deputy on that next crew?

A. That's right.  Me and Peter O’Neill we used to contingency changeover, that was our cycle.

Q. And can you remember what you discussed on that occasion?

A. I think I basically just told him that where we were in our cutting sequence it was very hard as usual and that’s about it.

Q. So he obviously understood what you meant, because he’d been on the earlier shift and had no luck either?

A. Yeah, yeah.

Q. Now on that crew, there was Peter O’Neill was the deputy, Allan Dixon and Keith Valli?

A. That's correct.

Q. And Allan Dixon was a senior and experienced miner?

A. That's right.

Q. And Keith Valli likewise?

A. Yes.

Q. Had you formed any view at about that time about the experience of that crew as opposed to your own?

A. I was envious because he had a great deal of experience on his crew, you know, like it would leave him more time to do a bit more checking outbye, because of the experience of the blokes.

Q. So, who of that crew is the actual monitor operator?

A. I’m unsure of what the monitor operator, or the configuration of the other crews were. I assume that Peter O’Neill obviously operator at time. You could probably put all of them on there.

Q. They all had experience?

A. That's right.

Q. Given that you had no experience on your crew and there was three senior miners on that crew with hydro-monitor experience, did it occur to you to raise with George Mason or any other one in management that it might be a good idea to swap some of the crew personnel around?

A. No, I didn’t, not myself, no, I didn’t mention it.

Q. Ever involved in a discussion where that sort of discussion took place?

A. In swapping crews around?

Q. Yes.

A. No.

Q. Was there any sort of forum for having that amongst – you’ve said the deputy level there was no forum, but was there in a wider sense, toolbox talks, or?

A. No, not in the hydro-panel is very – toolbox talk would basically focus on a safety aspect, but no, not in any, like for example, me and Peter O’Neill never sort of changed over with George Mason or anything like that prior to me going underground or Peter O’Neill going underground.

Q. Mr Wylie if you could just track down to the fourth line in paragraph 81, the end of that line, new sentence beginning, “In the…”  If you could just read from there please?
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A. “In the normal course of events they would've carried on with the sequence we had been working.  They would normally do their checks on ventilation quantity, gas levels and machine pre-starts, they would have started cutting about half an hour after they got to the guzzler.  This would have been about 8.00 am in the normal course of events.  If our team had been in there and not able to operate the machines we would have carried out maintenance checks, carried out maintenance and attended any planned duties set by George Mason.  They would not necessarily have remained in the hydro-panel.  They could for example have a need to go down to the pump station in the south area beyond Spaghetti Junction.  There is nothing that they could have done that would have disturbed the goaf.”

Q. Well we’ve already had evidence on the differences between Pike River and Spring Creek hydromining but for completeness there was nothing in the Pike River cutting sequence that concerned you, is that right?

A. No.

Q. If you could just continue please from paragraph 88.

A. “I believe that they hydromining equipment at Pike River was reliable.  There were three factors affecting our productivity, namely water supply, the hardness of the coal and the direction of the cleat of the coal.  The supply of water from the CPP about seven kilometres from the mine was dirty and caused the monitor pump filters to block, resulting in the need to stop the machines and clear the filters by washing out.  That would take about 15 to 20 minutes to clear each filter.  Generally the volume and pressure of the water was adequate.  The coal was extremely hard and didn't seem to have much ground stress.  Ground stress would have assisted in causing the coal to break away more easily with the water pressure from the monitor.  Spring Creek by comparison had greater ground stress and was fractured, so that it broke away much easier with water pressure.  The coal at Pike would come away but you had to work much harder on it.  I thought there was less weight on the coal and no obvious signs of stress fracturing.  Production was very poor compared to Spring Creek.  At Pike River the coal was coming off in very small particles as if we were sandpapering it off.  We didn't really need a crusher.  The direction of the cleat in the coal ran parallel to the intake roadway so we were cutting across the direction of the cleat.  The result was similar to cutting timber against the grain.  This was easy to see in the roof of the goaf.  If the cleat was running at right angles to the intake roadway, the coal would have peeled off a lot easier.  As it was it compounded the hard coal problem and reduced productivity accordingly.  I think the future extraction panels may have been changed to reflect this cleat direction.”

Q. If you could jump please to paragraph 96.

A. “It was my understanding that Pike management were intending to take more of the coal out of the hydro-panel and then allow the goaf to collapse.  Obviously for example the goaf was not going to stand up until we got back to one cut through.  At some stage it was going to collapse.  I would've thought that it was likely when we removed the section of coal B that there would have been enough to collapse the goaf, particularly as the stump D had collapsed on the 29th of October causing the rock fall.  I believe that when the eventual collapse of the goaf occurred there would be a significant displacement of air down the return roadway.  It would come down to the intake roadway also but it hadn't on the 30th of October.  To come down the intake roadway it would be working against the airflow of the ventilation but if large enough would have overcome that.  Beyond this I did not know what this would mean.  I had not seen any risk assessment.  I naturally assumed the company would have addressed this.  Spring Creek has in a place fresh air cab.  I thought that an enclosed cab and forcing auxiliary ventilation should be in place in the Pike’s monitor panel.  I recall discussing this with Lance McKenzie.  I understood he favoured that and he told me that he had pushed for it.  At the time I had given no thought to whether the collapse would extend up into the Rider seam.  There was always methane gas in the goaf and a collapse was going to displace a volume of methane.”
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Q. If you could just move please to paragraph 106?

A. “The volume of CH4 in the goaf was never known because no one went in there to test.  It is understood that there was always methane there in high quantities.  Water pressure from the monitor displayed some gas from the goaf but certainly did not displace all of it.  I believe it only displaced gas from the front area of the goaf.  It would not have displaced gas from the further back in the goaf where water from the monitor was not reaching.  Further back in the goaf there would probably have been 100% methane.  The water pressure from the monitor was 170 bar pressure and the volume of water was about 4000 litres per minute.  When the monitor was first started for a shift or when it had been idle for a period during a shift some methane would be displaced out into the return roadway.  Consequently when we first started up the machine we would keep the waterjet low and gradually rise it.  This would avoid sending the methane out in the plug.  Apart from that we relied on ventilation to manage the gas make in the area.  I am not aware of any TARP in relation to the management of gas levels or gas events.  We had those at Spring Creek and I know they were employed.  I have never seen any TARP in relation to rockfalls either.  We had those at Spring Creek as I recall.”  Shall I carry on?

Q. Yes please.

A. “Ventilation in the monitor panel is generally good.  It was generally running at about 26 to 30 cubic metres per second.  I measured this on a personal anemometer always carried by the deputies.  Some difficulties were experienced earlier on before the main fan ventilation was fully commissioned.  When I was working in the hydro-panel the main fan was operating effectively.  I can recall only one stoppage that was for about 10 minutes when the main fan tripped.  I don't know what caused the trip.  I had no incidents which gas levels went above 2% in a working area causing my team to be withdrawn.”

Q. Just pause there, we’ve already dealt with the stoppings issue and also in-seam drill holes, if you could just pick up at 117 please?

A. “My personal gas detector was designed to record CO, H2S, CH4 and O2.  I never recorded any CO make in the return airways of the hydro panel.  CO make is regarded as a primary indicator of a potential spontaneous combustion.
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A. As a deputy I was required to submit two reports each shift.  One was a production report and the other was a statutory report.  The production report outlined the extent to which we had extracted coal in accordance with the cutting sequence that we would have been given at the start of each shift.  It reported down time through maintenance cutting times and other productivity issues.  The statutory report reported gas levels recorded progressively through the day using my personal gas detector, ventilation quantities recorded once per shift and hazards and potential hazards noted.  I checked a checkbox ticked off other statutory obligation.  These reports were submitted to George Mason, who was in effect our undermanager.  I don’t believe the development undermanagers would have viewed my reports.  George would on average have come underground to the hydro-panel about once, maybe twice during the five-day sequence of Monday to Friday dayshifts.  During my time in the hydro-panel I can’t recall submitting any incident reports.  George came underground for the rockfall on the 30th October, and I understood he was submitting an incident form in relation to that.”  And obviously I’ve put in an incident form, which I can’t recall.”  Do I keep going?

Q. Yes, please.

A. “I understand Pike River had well documented health and safety policies.  I was not taken through these but recall seeing a ventilation management plan by chance one day.  I believe it was the responsibility of managers, undermanagers and deputies to ensure they were enforced and controlled.  I didn’t ever view the health and safety policy manual while working as a general deputy or dedicated monitor deputy.  The manual wasn’t show to me.”

Q. Just pause there.  In relation to the manual, was there an intranet or something of that nature at Pike River where you could go onto and look at and upload documents if necessary?

A. Yeah, there was a P drive where I take it those would’ve been on.

Q. And did you do that?

A. Really didn’t have any time or chance to access them.

Q. Well, as a deputy did you feel, was it – were you trained that it was your responsibility as you’ve just said that for deputies and undermanagers and managers to ensure that they were enforced and controlled, one wonders how you could do that if you didn’t access the manual yourself, make yourselves familiar with them and then educate your crew?

A. Yeah, yes.  A good point, and I probably, myself, I would’ve thought my induction process would’ve involved me going through management plans and such.

Q. And did it?

A. No.
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Q. Did you raise that with management yourself as something that you'd like to advance?

A. I’m not too sure if I brought it up but I expected it had been my position.

Q. You mentioned your induction period.  You had a period of about two day’s induction?

A. That's correct.

Q. And was that because one of the deputies was absent and you were required to step straight into his position?

A. That's right yes.

Q. So your induction was shorter than I think, it’s a week-long induction normally?

A. Yeah I think I was supposed to do a week maybe.

Q. And you were told by an undermanger Dean Jamieson that you were just required to start immediately?

A. That's correct.

Q. Do you know whether Mr Rockhouse knew about that?

A. I’m unsure yeah Dean Jamieson organised it and as I said I was just basically told I was to start on shift.

Q. And in terms of you carrying out your own health and safety supervision responsibilities, what were you relying on?

A. I was relying on the regs, mining regs, health and safety regs and experience.

Q. And you were familiar with those regulations in the mining regulations because of your deputy’s certificate of competence?

A. That's correct.

Q. The bonus system in production levels at Pike, you were there in July 2010?

A. That's right yes.

Q. And Pike introduced a bonus system, we’ve heard about that?

A. Yep.

Q. And there was the development of specific areas of the mine and production of a 1000 tonnes of coal from the hydro-panel by the 24th of September?

A. That's correct yeah.

Q. And we know that the hydro-panel got underway on about the 19th of September, is that right?

A. Yeah I don’t know the exact date but I'll take that is.

Q. How did you feel about the introduction of that bonus in terms of pressure to extract from the panel?

A. I think yeah it would've obviously brought pressure on to extract that first 1000 tonne of coal but not being involved in that process I can't really speak on it too much.

Q. Having described how hard the coal was in the panel and the 10 shifts just to move the area marked, C and then the days or shifts it took to make little progress of I think it was, B was it?

A. Yeah something like that, yeah.

Q. What was the feeling amongst the crew and mining staff about the achievability of the target?

A. Well this is like I’m talking about the hardness back then, that was after they hydro bonus so I don’t know what the blokes thought when they started cutting the original cut out for the hydro-panel, the first lifts they take it, which the bonus probably involved and then I think the bonus was achieved in that lift and yeah.

Q. Were the continuous miners out-performing the hydro-panel at that time?

A. Oh easily I'd say, especially the ABM. 

Q. And what did you see the outcome of achieving the bonus, what did that mean for you and the other miners?

A. Well we were going to get a bonus.

Q. But in align with that, was it something about being part of a successful operation?

A. Oh yeah there was a course probably proved that the hydro-monitor was actually going to cut and the water flow and everything was sorted.

Q. What was your understanding of that panel?  Was it – we’ve heard that it was described as a bridging panel and that was a term known to some, did you know it as that?

A. No I thought it was actually a trial panel.

Q. I think it was a trial panel but given the name bridging panel by management?

A. Oh I haven't heard bridging panel before.

Q. When do you think it ceased being a trial panel and became something else?

A. When we went on 24/7 production I'd say, take it.

Q. You thought it lost it’s status simply as a trial and clearly you were full on in extraction mode?

A. Well we’re full on extraction, there's sort of no stopping to you know, try this or try all that or you know, try all different things.  It was just basically yeah 24/7.

Q. We’ve heard from previous witnesses that there's always some level of pressure for production, would you agree with that?

A. There's always production pressure in the mining.  It’s one of those things.

Q. Did you personally ever feel any pressure put on you directly or inappropriate pressure?

A. Not really, no.

Q. Not really, does that indicate...?

A. Oh I'd had no one saying do this to get coal out, no I didn't happen, no direct pressure on top of me.  I knew there's pressure to produce coal obviously there's an extraction panel.
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Q. What was Mr Mason’s view on the rate of production and what you should be doing or achieving?

A. I wouldn’t know what his personal view was…

Q. But what did he say to you about it?

A. Nothing specifically you know like, everyone knew it was slow, it wasn’t producing a hell of a lot.

Q. When you raised training with Mr Mason?

A. Yeah.

Q. Was there any discussion with him vis-a vis or in relation to training to do with production?

A. Well I did mention to George, was probably when Matt Coll was up there as well and we were discussing how we were going to fix the nozzle so it could just point to one direction and wouldn’t move.  I asked George about training up there then and he said that we’ve got to get coal out as well.

Q. And you've indicated just finally, you've discussed your conversations which are brief with Peter O'Neill at the changeover?

A. That's correct.

Q. Were there any other changeover meetings or opportunities to discuss shift issues?

A. No only the planned meeting that was going to happen between all the hydro deputies and crews.

Q. A planning meeting that was going to happen?

A. Yeah well I think originally it was going to happen not long after the roof fall but I think it got put back to the, I think it was going to be after my last night shift which was a Sunday night so it would’ve been Monday morning, I take it.

Q. So what did you feel about whether there was sufficient time to deal with planning or brainstorming?

A. No there was no, nothing, no time to do that at all really, we just basically got our kit together, grabbed our instructions and our reports and basically went underground.

Q. Did you express concerns to anybody about that sort of haste?

A. Not specifically no.

Q. You've said in your evidence at 138, “Before I did express these concerns to Doug White a meeting was arranged by George Mason for all the hydro crews.”  Is that the one you're referring?

A. That's correct.

Q. That didn't take place?

A. No.
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cross-examination:  mr hampton

Q. Mr Wylie, when you were talking with Mr Raymond about the in-seam drill holes, I wasn’t quite clear whether you were aware of the permit to mine as at the time you were working in Pike pre the explosion or whether you became aware of that permit to mine subsequent to the explosion.  Can you clarify for me please?

A. No, I can’t really.  

Q. Just pause a moment, can we just put it up Ms Basher, DAO.001.13932

WITNESS REFERRED TO DOCUMENT DAO.001.13932

Q. That’s the permit to mine with 22nd October dated at the bottom there.  I just wanted to ask whether you’d seen that before the explosion, or was this the sort of document you’ve seen subsequent?

A. Well, these documents are brought out quite often during the timeframe of the mine, I can’t really, can’t confirm or deny that I, I could’ve seen one, but it just doesn’t ring the memory banks at all, but I could possibly have seen one, or couldn't have, you know, it’s been a long time ago, but I knew there was drill holes going through various places of the mine.
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Q. Ms Basher can we bring up the plan on the left-hand side please, a bit further.  What we’re told Mr Wylie is that the red lines running around and through the panel and alongside the panel and so on are the in‑seam boreholes.  So all those red lines you can see?

A. Yeah, that’d be correct.

Q. As deputy in charge of the monitor were you given a plan like this that showed the location particularly of the in-seam boreholes that ran through the panel?

A. Well this the permit, the mine, like I just said, I can't recall if I had one for that period of time or not, you know, it’s something that hasn’t stuck into the memory banks but I knew there's boreholes running through the area.

Q. But what I want to try and get clear, if I can, do you ever remember seeing a plan that had the in-seam boreholes on it, prior to the explosion?

A. Prior to the explosion, well I don't recall.

Q. You don’t recall seeing it?

A. No.

Q. The second, handovers, you've talked a little bit about the handover, I think it’s at paragraph 81 of your supplementary brief about the handover that occurred on the, when you came off shift on the 19th of November and you spoke to Peter O'Neill as usual.  Have you got that, have you?

A. Yes.

Q. Do I take it there was no specific discussion between you and Peter O'Neill about matters such as the gas readings on your shift, ventilation strata, any of that sort of particular matter?

A. No we had no conversations on that as I had no concerns of the place and it was just yeah, just talked, we were still cutting the same as we were, as you were when you were last on and that was basically it.  Had no concerns in those matters at that time.

Q. Was that the usual routine, the routine that you describe at paragraph 81, was it just as brief a handover has occurred on that particular day?

A. Yeah, that was basically it, like by the time he got out we only sort of had enough time basically till the drift runner that he had come out on had filled up with water and then were required to go underground so he hopped out, I had all my gear ready by then and I’d have a quick conversation with him, basically filled the drift runner with water, one of their boys did, crew members and away we’d go.

Q. Had you been trained at all as to procedures that should be followed at change of shift handovers between one deputy and another?

A. No not really, we just, you know, passed over information between ourselves.

Q. On coming to that time in November did you know anything that coming weekend there was to be some shotfiring on the fender?

A. Was that after?

Q. After your shift, did you know?

A. No I did not know there was going to be any planned shotfiring.

Q. Had you been aware of any previous shotfiring?

A. I had been made aware of, but I think I don't know when it was but I think it was come on, on my first days back on shift, one of the deputy’s, I think it was Russell basically said, they’d been shotfiring over that weekend.  But that’s about it and I saw the windyborer or drilling machine left in the return up there so I take it they had been.  But that’s all the information I got on it.

Q. How did you feel about that?  Were you surprised that you hadn't been told in advance there was going to be shotfiring in some of the areas that you were working in?

A. Well if I was required to shotfire, don’t know, like, I wouldn’t, I’d be suspectable about shotfiring in the return for starters, especially breaking into an area where I could not check for gas.  You know, like yeah, I’d be a bit, you know, I’d want, I’d be a bit, well be a bit concerned about shotfiring into an area where I could not check for the gas levels in the area behind where the shots were going to break into which was, would be the goaf.
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Q. Which was the goaf.  And you couldn't check that, no matter what.

A. No.

Q. So, I just want to get a feel for it.  Were you ever consulted at all about shotfiring?

A. No, no.  Only what I just said, you know.

Q. Yes, per chance mentioned by another deputy?

A. Yeah, that's right.

Q. Did you know roughly enough when it was expected that extraction would finish in that panel you were working in?

A. No, I hadn’t been given any timelines.  Jeepers, the way we were going, Christ, don't know when we’ll be finished.

Q. So you had no knowledge of any sort of planning sequence as to when the sealing might begin of the goaf or anything like that?

A. No, not in any timeline scale or anything like that.

Q. Had it been discussed at all?

A. No, not with me.

Q. Or how, if and when it was sealed, how it would be monitored behind the seal?

A. No, not with myself personally, no.

Q. You said to Mr Raymond that the second egress – I hope I’ve got your words right, was one of your main concerns, the lack of second egress?

A. Well I did bring it up at toolbox talk when Doug White first started.

Q. Did you have other concerns as well, as to underground conditions, safety underground?

A. Well, I thought that we could’ve done a bit more bulk stone dusting in the outbye areas, especially considering there was the restricted equipment down the south.

Q. Did you bring that up at all?

A. I reported it constantly.

Q. In what way did you report it please?

A. On my statutory report.

Q. Did you get any feedback from putting it on those statutory reports constantly?

A. No, I never got any specific feedback about it.  I just kept reporting as I thought we could do with a bit more stone dust, until I was told otherwise, approved otherwise that we didn’t need it, then I just kept reporting it.

Q. And do I take it the fact you were reporting it constantly that the condition of stone dusting or lack of stone dusting as you observed it continued without change?

A. Yeah, correct, yeah.

Q. Were there any areas in particular that you were concerned about lack of stone dusting please?

A. Well I thought the south needed more stone dusting like I just told you, there was restricted equipment in there, and there was a period, I suppose when the main fan motor got installed and hadn’t been stone dusted for a period of time which I constantly reported, there’d been restricted equipment too as well.

Q. It’s non-flameproof equipment?

A. That's right.

Q. That was your concern, wasn’t it?

A. Yep.

Q. And your report about your concerns about the main fan, and the stone dusting, did anything happen about that so far as you were concerned?

A. No, I hadn’t received any feedback.

Q. Different topic, Mr Raymond asked you about the monitor crew that you had.  How would that monitor crew compare with the monitor crew that you were a part of at Spring Creek?  First, in terms of numbers, how many on the Spring Creek monitor?

A. We had, okay, there was two operators and then we had probably two or three blokes setting up for the next sequence or doing other jobs required.

Q. So, four or five?

A. Yeah, basically, yeah.

Q. And how many would’ve had gas tickets?

A. Would’ve been, I take it two operators will have gas tickets, there's quite a few, could be possibly 75% of the crew could've had a gas ticket at that time.
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Q. And in that Spring Creek crew, what about health and safety amongst the Spring Creek crew and then I'll ask you to compare it with Pike.  What the level of health and safety training and preparation in terms of the Spring Creek crew?

A. In what regards?

Q. Well did you have any health and safety instructions at Spring Creek that was different to Pike River?

A. For the monitor operation?

Q. Mmm.

A. Oh there was various TARPs as I recall regarding different situations or possibilities in the monitor area.

Q. Pike River?

A. We had no TARPs.  Only the strata TARP which with our report.

Q. Yes, did each crew at Spring Creek have a health and safety representative that was a member of the health and safety committee?

A. As far as I recall yes, I think most crews or all crews has a health and safety representative.

Q. Compared with Pike River?

A. I do not know who was the health and safety representative on my monitor crew so I’m not too sure of the layout of the health and safety representatives at Pike.

Q. Had there been no education instruction, whatever you might call it about who or what the health and safety committee was at Pike River?

A. Not towards me itself no.  I think the workers were involved in the health and safety committee meetings as far as I know.

Q. Were you a union member?

A. I was prior to starting at Pike.

Q. I don’t know, was there any co-relation between you starting at Pike and stopping union membership?

A. Oh that was a decision I made, just a conflict of interest basically in the position I was at Pike.  I just told myself if they had any sort of industrial action my role would be still to check the mine so I took that I wasn’t going to be union member and still possibly have to work while they took industrial action or something like that.

Q. Do you know in your time at Pike of any elections being held to, any knowledge of any elections being held to elect members to a health and safety committee?

A. Not that I’m aware of.  

cross-examination:  mr haigh

Q. Just one issue Mr Wylie, in working under Doug White, how did you find his attitude to safety?

A. Well I personally thought that Doug White had a commitment to safety and I found him very approachable and very willing to listen.

Q. Did you regard him as being dedicated to safety?

A. You could say that, yeah.

Q. Well was that your view or...?

A. Yeah, like I just said you know, I thought Doug had committed view of safety to the mine and yeah he was really easy to approach.

cross-examination:  Ms beaton

Q. Mr Wylie, I just want to show you the first of a series of documents which is DAO.001.02942

WITNESS REFERRED TO DOCUMENT DAO.001.02942

Q. See that there, that’s a copy of I think your deputy’s report for the 18th of November, the nightshift?

A. Yeah it looks like it.
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Q. And I just wanted to check a couple of things with you.  I think you said in your evidence or your written statement that the ventilation at panel 1 face on your last shift was good and we can see the quantity recorded there under the heading ventilation measurement.  Is that 27 cubic metres per second?

A. Yeah, roughly I didn't add in all the little points and dots of the night shift, and I didn't want to add it up.

Q. Can I also get you to check please in terms of the gas readings at panel 1, are those what we can see top right-hand corner under heading three hourly gas test results?

A. Yeah, that was in the intake roadway at the monitor.

Q. So that’s the P1 monitor, that’s the reference there?

A. That's right.

Q. Down a bit lower in the bottom right-hand corner, you've got a 0.5% reading of flammable gas but that refers to heading number A?

A. That’s the A heading the stone drove.  It was basically where McConnell Dowell was working and heading towards the roadheader place.

Q. So that’s one of your outbye areas?

A. Yeah, that's right.

Q. That you're required to check.  Is that right?

A. That's correct.

Q. Can we have a look just briefly at what’s called the face checklist so on the left‑hand side in the middle?

A. That's right.

Q. Those are a number of things that you're required to check during each of your shifts.  Is that right?

A. That's correct.

Q. You'll see out in the outbye category there is a question, “Are explosion barriers in order?” And you’ve circled, “No.”  Were there explosion barriers at Pike River?

A. Not that I was aware of.

Q. If you go up you'll see about fifth item down on the right-hand side under face check list, is a question, “Has gel report been completed?” what’s a gel report?

A. We basically had two types of strata monitoring.  One was the, what we called GELS or electronically measured and we had the tell tales which were, we say mechanically measure devices.  We used to only do the GELS on day shift but we still do the tail tails readings every shift.

Q. So the GELS is the report that you're required to do on a day shift relates to GELS within panel 1, the hydro-panel?

A. That's correct.

Q. So if I can show you this next document, it DAO02540067, just page 1 of it first of, sorry?

WITNESS REFERRED TO DOCUMENT DAO02540067

Q. And you recognise that?  It’s in front of you too, it should be?

A. Yeah, that’s our, looks at our strata TARP.

Q. Strata Control TARP, is that right?

A. Yeah, that's right.

Q. That’s actually not one of yours, it looks like it’s one of Russell Smith’s?

A. Yeah.

Q. And attached to that will be the second page, which we’ll just bring up if we can Ms Basher.  Can you explain to the Commissioners what that document is?

WITNESS REFERRED TO DOCUMENT 

A. That’s where all our Strata monitoring devices were.

Q. So when you're required to do the GEL report, is it actually measuring these particular devices in these locations?

A. Not all of them.  The GEL reports probably the one with five anchors or four anchors or whatever it was, yeah, there's five, so that’d be the GELS where as the total lower is the what they call tell tales, the mechanical strata measuring device.

Q. So you would’ve completed one of these forms for each day shift.  Is that correct?

A. In regards to the GELS, yes.

Q. In terms of production reports as a deputy, can I get you to look at this document, DAO00103301 headed up monitor report card and that’s a document, I think that this is dated 29 October so it’s the night shift of the roof cave-in.  As I understand it the format of this report changed prior to the explosion.  Is that right?

WITNESS REFERRED TO DOCUMENT DAO00103301
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A. Yeah that’s correct we got a larger report which had more space to write anything in and I think it also had the cutting sequence and various other questions, bits and bobs.

Q. That you as the deputy had to complete on the document?

A. That's right.

Q. And what was the purpose of these, was it to assess ongoing production?

A. Yeah, oh it’s a production report so it’s basically time in motion and delays and...

Q. And one more document please is DAO.001.03469

WITNESS REFERRED TO DOCUMENT DAO.001.03469

Q. It’s entitled, “Shift operations report.”

A. That's right.

Q. It has you there, it’s one of your documents I think again dated 29 October nightshift.  It has you in the portion it has, “Underviewer S Wylie acting.”

A. That's right.

Q. So you were acting in that position as underviewer at that time were you?

A. Because there were no underviewers on in the weekends, we took that role in checking all the areas of the mine at that time, so I filled out that report.

Q. So this isn't a report that you would normally fill out as a deputy?

A. No its basically the only one – I'd only fill it out in say weekends or for example Friday night after the eight hour or development the undermanagers had left.

Q. And finally refer you please to DAO.001.02837.

WITNESS REFERRED TO DOCUMENT DAO.001.02837

Q. Which is your statutory report for the night of 29 October, so the roof fall night that you've referred to in evidence.  You see that in front of you there?

A. Yep.

Q. Signed by you at the bottom I take it and by George Mason?

A. That's correct.

Q. Under the portion on the right-hand side where it says, “Flammable gas report if greater than 1.25% found,” the recording that you've written down there, does that say plus five?

A. Yeah, yeah that’s correct at the bleeder road.

Q. Sorry?

A. In the bleeder road.
Q. In the bleeder road.  So this is in panel 1 and this is after the rock fall I take it?

A. Inbye of cross-cut one.

Q. And when you take – inbye of cross-cut one did you say?

A. That's correct.

Q. So when you take that reading what are you taking it with?

A. Just our personally handheld gas detector.

Q. Were there other occasions at Pike where you recorded greater than 5% methane on your personal handheld detector?

A. Oh it would've been in – you know, if a heading was gassed out.

Q. What do you normally do as a deputy when you have a reading that’s in that explosive range?

A. We try and degas it.

Q. In terms of documentation do you need to do anything other than record it in your statutory report do you know?

A. No we just record it in our statutory report.

Q. Just for completeness bottom left-hand column there's a reference there obviously to a concern on that day about a lack of stone dusting in the main fan motor heading?

A. That's correct.

Q. That’s an example I take it of one of the notifications that you've made to management about your concerns?

A. Yes.

cross-examination:  Ms shortall

Q. Just in response to questions from Mr Hampton, you described seeing various TARPs at Spring Creek but no TARPs except as to strata control at Pike, do you recall that?

A. Yes that’s correct, yeah.

Q. And you worked at Spring Creek up until 2009, is that right?

A. That's right.

Q. And you had a year there operating the hydro-monitor, right?

A. Yes that’s correct.

Q. And around three months supervising the hydro-monitoring work at Spring Creek, right?

A. Yes and relieving supervisor, that’s correct.

Q. And in what year if you can recall or years did you see the TARPs at Spring Creek?

A. Well I was talking about the hydro-panel and while I was on the hydro-panel.

Q. Do you recall which year that was sir?

A. It would've been, oh it would have to be 2008 I suppose, that’s when I started in the hydro-panel I think and I left in 2009.

Q. So you didn't work in the hydro-panel at Spring Creek at the time that company started its hydro-monitoring operations in 2005?

A. No in 2005 I started on development.

Q. Why did you leave Spring Creek to come to Pike River in 2009?

A. Well I had my own personal view of that which I don’t think relates to this Commission.
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Q. It had nothing to do with any safety concerns, sir?

A. No.

questions from COMMISSIONER HENRY:  

Q. I have several questions Mr Wylie.  The first one is about toolbox talks.  How did you participate in toolbox talks with your 12 hour shifts?

A. We were given – or when we were given the toolbox, or anything of concern on the toolbox, we basically, I just ran through with the crew and they signed it.

Q. So was that common to have that before each shift?

A. Not before each shift, no.

Q. And with your changeover with your colleagues you said you had a very quick changeover, did you receive any kind of written report about the situation underground before you went down there?

A. Not on the situation underground.  We just got a basically daily what, you know, we were going to do for the day.

Q. If you could just look at paragraph 108 of your written brief, you deal there with the situation when the monitor has been idle for a while and you say that when that happens some methane is displaced out into the roadway, how much methane is displaced?

A. It’s hard to work out the volume, but for example if you didn’t slowly start the monitor up and put it straight onto 100% pressure and started waving the nozzle around, you basically could – it’s hard to work out you know, but you basically could displace volumes of methane that could go into explosive levels, I suppose.

Q. Well, we know from what we’ve been told earlier that the water had been off on the 19th?

A. Right.

Q. What would the procedure be for the crew when the water came back on?

A. Well, when – as far as I know, I hadn’t seen any written procedure on how we were to do it, I just done it on previous experience, but, yeah, as far as I know, you know, you could probably start on prime, and then slowly increase the pressure, just to slowly build up your turbulence in the goaf, which would just slow release the methane in any layered areas.  Basically it’s, for example, it’s like turning your fan on full force instead of slowly winding it up or regulating the force of the fan, basically.

Q. This might be a naïve question, but is it possible when the water is switched on for the monitor to start operating by itself?

A. What the –

Q. Yes.

A. Not that I’ve noticed.  It’s hydraulics which is solenoids.  I’m not too sure on the circuitry of that machine, whether it had the – you might have to ask someone who knows about the computer.  Usually they have protection on where the solenoids are working compared to the inputs of the, what, say your remote control, what’s been put in, but no, I’ve never noticed anything weird in the nozzle has moved by itself.

Q. Right.  And final question, what I couldn't figure out is, I mean, were things improving in relation to hydro-monitor production, or the same or getting worse?

A. Improving in production?  No, not that I’ve – not while I was involved in it, no.

Q. So did the future look fairly bleak in regard to production from your perspective?

A. Well, unless we could work out a way to get the coal coming out, yeah, it looked, wasn’t looking real flash, no.

questions from COMMISSIONER BELL:  

Q. Mr Wylie, I’ve just got a few questions as well.  In paragraph 86 of your statement, you talked about Spring Creek having forcing auxiliary ventilation?

A. Yeah, that's right.

Q. Was that ever discussed at Pike River?

A. I discussed it with Lance.  He was, at that stage of the game, sort of assisting setting up the panel, and we had a few discussions on that.  I think he was quite adamant he wanted forcing ventilation up there just for the fact that, you know, for example we did have a collapse in the goaf would seal of the ventilation, so you know, we’d always have air or oxygen heading into that face area, the dead end heading.
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Q. So that was proposed to management that –

A. I take it, I say he would’ve proposed it.  I think, yeah, there's two main points around that stage.  That was the forcing auxiliary ventilation and the enclosed operator cap that he was, I think he was trying to push for.

Q. Just a few questions about gas monitoring.  What sort of portable gas monitor was in common use at Pike River?

A. There was probably two, I think there was three types, there was, there was a Drager I think XAM2000s were one lot and I think we had some higher ones.  They were, I can't remember the breed of them and then there was the new lot that they got the MXRs, don’t ask me the names of them or what model but yeah, there was –

Q. I'm just interested, do you understand what happens, what did the monitor tell you when the level was in excess of 5%, was there a reading on this screen that you could see or was?

A. I think it was just had, come up, with over range I think.  You know, like yeah, never actually, a good question, it’s been a long time but, I think, just come up as you know continuously beeping and might have a over scale or O something on there, like it wasn’t a big display so, yeah.

Q. And how long did it take the monitor to get back to normal operations after it had been exposed to a large concentration of methane?

A. The gas detector?

Q. Yes?

A. I think you had, they were poisoned by it, yeah, I'm not too sure.  The one I was using at the time in the monitor place I think it was one of these quite large square ones but I think it didn't get poisoned, it just sort of just once the levels reduced it went, just started reading again, I think.

Q. Were you always able to get a gas monitor, a gas detector, when you needed one?

A. I was, yeah, at the time.  

Q. You mention on the shift before the explosion on the 19th that you measured CO make?

A. Well we measured CO in the return if we had any CO.

Q. So you measured CO concentrations, is that what you’re?

A. That's right, in parts per million and we had a chart which we could work out.

Q. Litre per minute?

A. Litres per minute or litre per second or whatever CO make and yeah.

Q. So the actual reading of CO was less than one or?

A. It was zero, well all I got was zero on my on the monitor face.
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questions from the COMMISSION:  

Q. Mr Wylie, we’ve had some evidence a few days ago about a visit to Pike by a team from Spring Creek on the 3rd of November and that team went to specifically have a look at the monitor operation.  Did you happen to be on that day?

A. No, I think I was on my days off.

Q. You’ve been shown a permit to mine on the screen by Ms Beaton and we’ve also been shown other examples of those and also another document, an authority to mine, I’m unclear as to what purpose those documents were put to.  Were you shown those or given those as a matter of course as a deputy on the monitor?

A. Well, that’s – I honestly can't remember.  I could’ve received one, but like I’m saying, my memory’s a bit, not all there in that department.  Yeah, I just can’t recall being shown one or seeing one.  I could possibly have, but it’s been a long time.

Q. Just as a matter of routine, how did you get instructions either in writing or orally concerning operational issues?

A. Basically would, say, for example if I’d start in the morning, I’d go in there and George got out specific notes that he’d want us to complete or do, or verbally.

Q. That’s George Mason in his office that you referred to?

A. That's correct.

Q. So, beyond that, you don’t recall documents that you got as a matter of course?

A. Not specifically, no.  I never – it’s basically just our production report.  Our stat reports were in a book underground and any work plan notes.  I could possibly have received a permit to mine, I just don’t recall specifically remembering it.

Q. A work plan, did you say?

A. It was anything, for example, if we were to shut down at 2 o'clock and go down the south and clean the monitor header tank, or something like that, you know, it’s just any variation to what we’d normally be doing.  If we were just cutting, then he’d just say do cutting as normal, you know.

Q. So what, is this the same document that you’re referring to from George Mason?  Is that a work plan that he’s –

A. Yeah, basically, yeah, written usually.

Q. While you were on the monitor, you’re doing this 12 hour shift?

A. That's right.

Q. Is that the only crew that’s doing a 12 hour shift?

A. Yeah, it’s the hydro-monitor place.
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Q. Did you work 12 hour shifts in an underground situation before this?

A. Yes I have.

Q. Where?

A. I was on a 12 hour roster at Spring Creek.  I think one part there I was on a 12 hour roster in a goldmine I think in Aussie.

Q. So they’re quite common are they in mining?

A. Well they are quite common in mining, there’s a lot of 12 hour shift mines out there.  Well it’s basically time you do for example five days on you get five days off after that stretch.

Q. And how do you find the 12 hour shift?

A. Oh it’s great especially living so far away from town, you go there, do your hours five days and you get five days off, you can actually do something, time off but that’s my personal opinion.

questions arising - nil

witness excused

COMMISSION  ADJOURNS:
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